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REPLY TO COMMENTS  
OF THE MINNESOTA DEPARTMENT OF COMMERCE  

DIVISION OF ENERGY RESOURCES 
 

COMES NOW, Interstate Power and Light Company (IPL) and hereby 

submits to the Minnesota Public Utilities Commission (Commission) its Reply to 

the Comments submitted by the Minnesota Department of Commerce, Division of 

Energy Resources (Department). In support of its position, IPL states as follows: 

I. BACKGROUND 

1. On February 3, 2014, IPL submitted its requst to the Commission 

for approval to update its electric tariff to reflect the collection of local sales taxes 

in the City of Medford and Olmsted County.   

2. IPL submitted its request for approval of updates to the IPL Tax 

Adjustment Rider tariff to reflect recent local sales tax additions.  The sales tax 

for the City of Medford went into effect on April 1, 2013, and the sales tax for 

Olmsted County went into effect January 1, 2014.  IPL asked for an effective date 
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of April 4, 2014, for its tariff filing.  IPL began the collection from its customers of 

these taxes at the dates they went into effect.  Because IPL separately includes 

local taxes collected for the City of Albert Lea in its tariffs, IPL determined it 

should also include these governmental entities for the sake of consistency.   

3. On March 4, 2014, the Department issued its Comments on IPL's 

electric tariff filing.  The Department noted that, “...a question arises as to 

whether Commission authorization is required before utilities are allowed to 

collect new local sales taxes from customers.”  (Comments, p. 2.)  The 

Department concluded its comments by asking IPL to “provide ... its legal basis 

or analysis” regarding whether IPL is required “to seek and obtain the 

Commission's approval prior to imposing local taxes on customers and prior to 

including such taxes in its utility tariff book.”  (Comments, p. 3.)   

II. BACKGROUND 

4. IPL is grateful to the Department for raising this particular quesion, 

as IPL itself struggled with the appropriate answer before submitting its tariff filing 

in this docket.  As the Department noted, Minn. Stat. § 216B.05, subd. 1 directs a 

utility to file with the Commission, “schedules showing all rates, tolls, tariffs, and 

charges.”  Minn. Stat. § 216B.16, subd. 1 provides that, unless the Commission 

orders otherwise, “no public utility shall change a rate which has been duly 

established ... except on 60 days' notice to the Commission....”   

5. Minn. Stat. § 216B.36 allows municipalities to assess a franchise 

fee for operation in the community, which includes situations where: 

…Under the license, permit, right, or franchise, the utility may be 
obligated by any municipality to pay to the municipality to raise 
revenue or defray increased municipal costs accruing as a result of 
utility operations. 
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6. The City of Medford and Olmsted County have adopted the Local 

Sales and Use Tax (LSUT) pursuant to Minn. Stat. § 297A.99.  In order to adopt 

that tax, pursuant to Minn. Stat. § 297A.99, subd. 3(a), the local governmental 

entity must first put it to a vote of its local residents: 

(a) Imposition of a local sales tax is subject to approval by voters of 
the political subdivision at a general election.  The election must be 
conducted before the governing body of the political subdivision 
requests legislative approval of the tax. 

Additionally, Pursuant to Minn. Stat. § 297A.99 subd. 9, the Commissioner of 

Revenue collects the LSUT on behalf of the cities and counties utilizing it.  IPL 

therefore is assessed by, and pays the funds directly to, the Minnesota 

Department of Revenue (MDOR), who then forwards the funds to the City of 

Medford and Olmsted County.  IPL has no choice but to pay the LSUT to MDOR 

when it becomes effective.  By this time, the local citizens have been actively 

involved in the resolution process necessary for the local governmental entities to 

assess the LSUT.   

7. The governmental entities enacting these taxes do not typically 

directly notify utilities when they propose, and subsequently assess, the LSUT.  

Rather, IPL receives notice of the LSUT assessments through MDOR's fact 

sheets, such as those found in the Department's Comments at Attachment 1, 

pages 6-7 and 9-10.   

II.  ANALYSIS 

8. Pursuant to Minn. Stat. § 297A.99, subd. 3(b): 

The proceeds of the tax must be dedicated exclusively to payment 
of the cost of a specific capital improvement which is designated at 
least 90 days before the referendum on imposition of the tax is 
conducted. 
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The LSUT, therefore, could arguably qualify as a “franchise fee” pursuant to 

Minn. Stat. § 216B.36, which specifically includes municipality assessments to 

the utilities need “to raise revenue or defray increased municipal costs accruing 

as a result of utility operations.”  In both cases, the local governmental entity is 

aiming for cost recovery through a tax assessment on the customer’s purchases 

from the utility.   

9.  Two factors persuaded IPL, in an abundance of caution, to submit 

its revised tariffs reflecting the LSUTs in this docket; both of these factors related 

to consistency with prior Commission practice.  First, IPL had also previously 

been asked to include a similar LSUT assessment by the City of Albert Lea in its 

tariffs.  (Order issued June 6, 2008, Docket No. E,G-001/M-08-200 (Albert Lee 

Order).)  With two new communities instituting LSUTs, it seemed for the same or 

consistent treatment, the City of Medford and Olmsted County should be added 

to IPL’s tariffs with the City of Albert Lea.  Second, On March 23, 2011, the 

Commission issued its Order Establishing Franchise Fee Filing Requirements in 

Docket No. E,G-999/CI-09-970 (Franchise Fee Order), which requires utilities, 

among other things, to “give the Commission 60 days’ notice prior to 

implementing a franchise fee.”  (Franchise Fee Order, p. 2.)  Since IPL noted that 

the LSUT could potentially qualify as a franchise fee, it erred on the side of a 

strict interpretation and opted to file the revised tariff.  

10. However, IPL can see three specific ways in which the LSUT could 

be considered distinguishable from a typical franchise fee, and therefore, not 

necessarily qualify for inclusion in its tariffs: 
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a) The LSUT can be used for capital improvements other than costs arising 

from utility operations; 

b) The LSUT already addresses the typical concerns regarding customer 

notice; and 

c) The LSUT is actually a statutory tax burden for the customer rather than 

the utility. 

IPL discusses these reasons below. 

A. The LSUT can be used for capital improvements other than costs 
arising from utility operations. 

 11. As previously noted, the LSUT is assessed by a community when it 

requires funding exclusively to pay “the cost of a specific capital improvement…”  

(Minn. Stat. § 297A.99, subd. 3(b)).  A typical franchise fee must be intended to 

“raise revenue or defray increased municipal costs accruing as a result of utility 

operations.”  (Minn. Stat. § 216B.36.  While it is possible for these to coincide, it 

is not necessary.  In either case, the utility’s customers are paying a fee toward a 

capital improvement.  While a pure franchise fee quires a utility-related 

investment, the LSUT amount could be utility or non-utility related.   

B. The LSUT already addresses the typical concerns regarding 
customer notice. 

12. IPL notes a common theme between the Albert Lea Order and the 

Franchise Fee Order: Customer notice.  In the Albert Lea Order, the Commission 

noted that it “sees merit in the tariff setting a specific collection rate in the tariff for 

all to see.”  (Albert Lea Order, p. 4.)  Similarly, the Franchise Fee Order seemed 

particularly focused on notice – notice to the Commission, the city, and the 

customers within the assessing city.  (Franchise Fee Order, p. 2.)  Minn. Stat. § 

216B.16, subd. 1 also appears to have been designed to effectuate this common 

theme in utility regulation.  In the case of the LSUT, however, the customers 
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already arguably have sufficient notice since they had the opportunity to 

participate in the local election in which the LSUT was adopted.   

13. IPL faced a conundrum when it came to applying this precept to the 

LSUT assessment to the City of Medford and Olmsted County.  Because statute 

directed that its customers in the City of Medford and in Olmsted County 

participate in the general election vote leading to the resolutions enacting the 

subject LSUTs, the customers in these areas already arguably had notice of 

these charges.  Because the entities’ own customers would have voted to adopt 

these LSUTs, their inclusion in IPL’s tariffs seemed to involve a superfluous level 

of public notice.  At the same time, IPL did not want to decline to submit the 

LSUTs and discover that it had erred.  In an abundance of caution, IPL 

determined it safest to remain consistent with prior franchise fee filings and 

submit the revisions.  IPL acknowledges, however, that if this becomes the norm, 

there may be utilities that will be required to make substantive tariff revisions to 

accommodate all similar LSUTs in their tariffs.  IPL is not certain if that is the 

preferred outcome.   

C. The LSUT is actually a statutory tax burden for the customer rather 
than the utility. 

14. IPL also notes that the LSUT presents a potential regulatory 

difficulty.  IPL is required by Minn. Stat. § 297A.77 subd. 1, the LSUT “…must be 

collected by the seller from the purchaser.”  IPL is then required to pay these 

remittances directly to MDOR.  (Minn. Stat. § 297A.77 subd. 3.)  IPL has no 

choice but to collect these taxes from its customers in these local communities.  

The tax burden is directly assigned to the customers by statute; IPL is merely a 

conduit for the LSUT proceeds between its customers, MDOR, and the local 
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communities.  IPL’s statutory duty under this statute is merely to collect, report, 

and remit the tax proceeds.  While a typical franchise fee is based on the utility’s 

revenues, in this case, the LSUT is based on the customers’ consumption.   

II.  CONCLUSION 

15. IPL admits it is possible it may not have been required to make this 

filing.  If the Commission determines that IPL’s “abundance of caution” exceeded 

the bounds of what was legally required, IPL will withdraw its revision.  IPL would 

ask for guidance at that time regarding whether the Albert Lea franchise, which 

also appears to be a LSUT, would still need to be listed in its tariffs.   

16. IPL appreciates the Department drawing attention to this situation.  

IPL believes there are legitimate policy reasons to consider either alternative –

filing the city-specific LSUTs in its tariffs or excluding them.  Minn. Stat. § 

216B.16, subd. 1 appears to allow the Commission, as appropriate, to determine 

a submission and notice period is not required for a particular type of tariff filing.  

IPL suggests that this situation – where the affected communities actively 

participated in the elections resulting in the LSUTs – may be that type of 

situation.  IPL will abide by whatever decision the Commission renders in this 

situation.   
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WHEREFORE, IPL respectfully requests the Commission approve these 

miscellaneous tariff changes to revise IPL’s electric tariff as described herein. 

 DATED this 14th day of March, 2014. 

     Respectfully submitted, 

  Interstate Power and Light Company 

 
By: __/s/ Paula N. Johnson _____ 

Paula N. Johnson 
Senior Attorney – Regulatory 
Interstate Power and Light Company 
Alliant Tower 
200 First Street S.E. 
P.O. Box 351 
Cedar Rapids, IA  52406-0351 
(319) 786-4742 
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