
 
October 2, 2013 
 
 
Burl W. Haar 
Executive Secretary 
Minnesota Public Utilities Commission 
121 7th Place East, Suite 350 
St. Paul, Minnesota  55101-2147 
 
RE: Comments of the Minnesota Department of Commerce, Division of Energy Resources 
 Docket No. E002/M-00-1583 
 
Dear Dr. Haar: 
 
Attached are the comments of the Minnesota Department of Commerce, Division of Energy 
Resources (Department), in the following matter: 
 

Xcel Energy’s August 8, 2013 Status Update on the Development of Replacement Projects 
for the AnAerobics RDF Project Equipment. 

 
This status update was filed on August 8, 2013, pursuant to the Commission’s August 17, 2004 
Order in this matter by: 
 

Paul J. Lehman 
Manager, Regulatory Compliance and Filings 
Northern States Power Company d/b/a Xcel Energy 
414 Nicollet Mall 
Minneapolis, Minnesota  55401-1993 

 
The Department recommends that the Commission require Xcel to return $1.1 million to the 
Renewable Development Fund, pertaining to AnAerobics.  The Department is available to 
answer any questions the Commission may have. 
 
Sincerely, 
 
 
 
/s/ SAMIR OUANES 
Rates Analyst 
 
SO/sm 
Attachment 



 

 

 
 
 
 

BEFORE THE MINNESOTA PUBLIC UTILITIES COMMISSION 
 

COMMENTS OF THE 
MINNESOTA DEPARTMENT OF COMMERCE,  

DIVISION OF ENERGY RESOURCES 
 

DOCKET NO. E002/M-00-1583 
 
 
 
I. SUMMARY 
 
On August 8, 2013, Northern States Power Company d/b/a Xcel Energy (Xcel or the Company) 
filed a Status Update on the development of replacement projects for the AnAerobics Renewable 
Development Fund (RDF) project equipment pursuant to the August 17, 2004 Order Deferring 
Decision, Allowing Time to Develop Alternative Uses, and Requiring Consultation and Report 
(2004 Order) in Docket E002/M-00-1583. 
 
On June 17, 2013, the Company entered into a Purchase and Sales Agreement with Net 
Distributed Power to sell the Kohler generator for $50,000.  Xcel is still in negotiation with 
Sanimax to sell the other AnAerobics generator, the Waukesha generator, for use in Sanimax’s 
biomass operations. 
 
The Company seeks guidance from the Minnesota Public Utilities Commission (Commission) as 
to whether the Commission would like to revisit its 2004 Order.  Xcel believes no disallowance 
is necessary. 
 
 
II. BACKGROUND 
 
The following background identifies how Xcel never disclosed any issues with the project in the 
RDF docket; instead, the Department identified concerns with the AnAerobics project as a result 
of investigating concerns about a statement buried in a footnote in Xcel’s annual automatic 
adjustment report (Docket No. E,G999/AA-03-1264).  
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The Renewable Development Fund program was established to satisfy Xcel’s obligations under 
Minnesota Statutes section 116C.779.  The statute directs the owner(s) of the Prairie Island and 
Monticello nuclear power plants—Xcel—to fund a renewable development account in 
connection with the dry-cask storage of spent nuclear fuel at those facilities.    
 
On July 16, 2001, Xcel issued its request for proposals for the first RDF cycle of funding. 
 
On November 2, 2001, Xcel submitted the final selection for Category A projects.  Category A 
projects are those projects that will result in the actual development of new, commercially viable 
renewable resources.  
 
The Commission met on February 21, 2002 to consider this matter.  On April 3, 2002, the 
Commission issued an Order approving the projects selected and proposed by Xcel and the RDF 
Board, including the AnAerobics’ project (Project). 
 
On March 5, 2002, Xcel and AnAerobics signed a grant contract, and on March 26, 2002, Xcel 
filed the grant contract with the Commission.  The following project description was provided on 
page 1 of the grant contract filing: 
 

AnAerobics, Inc. currently owns and operates a treatment 
system in Montgomery, Minnesota for Seneca Foods 
Corporation, the largest canned vegetable processor in the 
U.S.  Using a first-of-its-kind technology, AnAerobics is 
simultaneously converting both solid and liquid waste from 
the corn and pea processing plant into methane gas and 
carbon dioxide.  This facility generates methane that will be 
scrubbed and used as fuel to generate 1.7 MW of electricity 
to be sold to either Alliant or Xcel Energy.  AnAerobics has 
partnered with Alliant Energy to operate the electrical 
generation system.  The estimated complete date for the 
project is late 2002. 

 
On April 4, 2002, the Department recommended approval of the grant contract based on its 
review of the proposed cost of the Project.1 
 
On May 13, 2002, the Commission approved the grant contract between Xcel and AnAerobics 
(Contract).   
 
The Commission-approved contract states that the Contract End date is February 3, 2003.2  The 
Contract End date is defined as “the last date reimbursable expenses can be incurred and is the 
expiration date of the contract.”3   
  
                                                
1 See pages 2-3 of the Department’s April 4, 2002 comments in Docket No. E002/M-00-1583. 
2 Source: Exhibit A, page 16 of the Contract. 
3 Source: provision 2.B.2, page 2 of the Contract. 
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In addition, the Contract states that the “contract is of no force or effect until signed by both 
parties, and approved by the Commission.”4 (emphasis added). 
 
Finally, the Contract states that “[n]otwithstanding anything else in this agreement, no grant 
payments will be made under this Contract until the Plant has executed a power purchase 
agreement (PPA) and that PPA has been approved by the Commission’s final, non-appealable 
order.”5 (emphasis added). 
 
The 1st milestone of the Project, an executive summary of the design of the electrical generating 
equipment, was due by the end of the 1st quarter of 2002.6  This milestone was completed on 
December 11, 2002 (over an 8-month delay) and Xcel made the corresponding payment of 
$30,000 on April 8, 2003.7  Xcel did not inform the Commission or the Department about the 
delay. 
 
On January 27, 2003, Xcel executed the first amendment to the Commission-approved contract.  
The first amendment has not been filed with the Commission for review or approval.  Instead, 
this information was only made available to the Department on June 16, 2004, in response to 
discovery from the Department.  The unauthorized first amendment executed between Xcel and 
AnAerobics deleted the underlined language from the following Commission-approved 
provision:8 
 

Notwithstanding anything else in this agreement, no grant 
payments will be made under this Contract until the Plant 
has executed a power purchase agreement (PPA) and that 
PPA has been approved by the Commission’s final, non-
appealable order. 

 
The 2nd milestone of the Project, a list of permits, was due by the end of the 2nd quarter of 2002.  
This milestone was completed on April 15, 2003 (over a 9-month delay) and two months after 
the Commission-approved Contract end date of February 3, 2003.9  Xcel made the corresponding 
payment of $170,000 on June 10, 2003.  Again, Xcel did not inform the Commission or the 
Department about the delay. 
 
The 3rd milestone of the Project, schedule of  delivery dates for the major electrical generating 
equipment components, was due by the middle of the 2nd quarter of 2002.  This milestone was 
completed on April 15, 2003 (an 11-month delay) and two months after the Commission-
approved Contract end date of February 3, 2003.10  Xcel made the corresponding grant payment 
  

                                                
4 Source: provision 3, page 4 of the Contract. 
5 Source: provision 4.G, page 5 of the Contract. 
6 Source: Exhibit B, page 17 of the Contract. 
7 Source: Attachment 1. 
8 Source: Attachment 2. 
9 Source: Attachment 1. 
10 Source: Attachment 1. 
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of $250,000 on June 10, 2003.  Xcel did not inform the Commission or the Department about the 
delay. 
 
The 4th milestone of the Project, construction schedule of major electrical generating equipment 
components, was due by the middle of the 3rd quarter of 2002.  This milestone was completed on 
April 15, 2003 (an 8-month delay) and two months after the Commission-approved Contract end 
date of February 3, 2003.11  Xcel made the corresponding grant payment of $650,000 on June 10, 
2003 without informing the Commission or the Department about the delays. 
 
The remaining milestones were never completed; therefore, Xcel did not make the corresponding 
grant payments, totaling $200,000.12 
 
On February 27, 2003, Xcel executed a second unauthorized amendment to the approved 
contract replacing the Contract End Date of February 3, 2003 with June 3, 2003.13  According to 
this amendment, “AnAerobics determined that the original equipment supplier would not be able 
to deliver the equipment necessary to complete this project for the budgeted amount” and 
“requested that the Contract End date be extended to allow AnAerobics to bring this project to a 
mutually successful completion for all parties.”   
 
As noted above, the second amendment was not filed with the Commission for review or 
approval.  Instead, this information was made available to the Department on June 16, 2004 only 
in response to discovery from the Department regarding concerns about an item in Xcel’s annual 
automatic adjustment report (Docket No. E,G999/AA-03-1264), as discussed further below.  
 
On March 12, 2003, Xcel submitted the RDF Board’s Lessons Learned Report which identified 
areas of improvement for future funding cycles to help ensure that the RDF process is efficient 
and effective.  While one may assume that the difficulties experienced with the AnAerobics 
Project would have been examined for lessons learned, the report did not address or mention the 
Project. 
 
On April 8, 2003, AnAerobics informed Xcel that they had suspended work on the Project due to 
the potential termination of its relationship with the Project host, Seneca Foods.14   
 
On May 2, 2003, Xcel filed reply comments in the matter of the Lessons Learned Report.  These 
reply comments did not include any information about the issues facing the Project. 
 
On May 22, 2003, AnAerobics agreed, in a correspondence with Xcel, to mitigate the Project 
expenses and obligations incurred.15 
  

                                                
11 Source: Attachment 1. 
12 Source: Attachment 1. 
13 Source: Attachment 2. 
14 Source: page 4 of Xcel’s August 8, 2013 Status Update, Docket No. E002/M-00-1583. 
15 Source: Attachment 3. 
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On June 10, 2003, Xcel made the following grant payments to AnAerobics:  $170,000 for the 
completion of the 2nd milestone, $250,000 for the completion of the 3rd milestone, and $650,000 
for the completion of the 4th milestone, or a total of $1,070,000.  Xcel provided the following 
justification for these payments in the Company’s April 15, 2004 reply comments: 
 

The RDF Board and the Company had no choice but to pay 
AnAerobics for the milestones they had met, despite the 
difficulties that the project was experiencing.  The terms of 
the approved grant contract required such payment, as 
AnAerobics met its milestones. 

 
On July 22, 2003, Xcel was notified that the relationship between AnAerobics and Seneca Foods 
has officially ended.16 
 
On September 2, 2003, Xcel submitted its 2003 annual automatic adjustment (FYE03 AAA) 
report in Docket No. E,G999/AA-03-1264.  Attachment I to this report included the RDF 
compliance report with a footnote stating that the Project was cancelled.  This footnote was the 
first and only official notification to the Department or the Commission that the Project was 
cancelled. 
 
On March 30, 2004, the Department filed comments in the FYE03 AAA docket recommending 
that the Commission not allow Xcel to recover AnAerobics’ disbursed grant costs of $1.07 
million. 17    
 
On April 7, 2004, the Commission issued a notice stating that the concerns raised by the 
Department regarding Xcel's disbursement of funds to AnAerobics, under the terms of a grant 
contract approved on May 13, 2002, in Docket No. E-002/M-00-1583, would be considered by 
the Commission in Docket No. E-002/M-00-1583 so that the appropriate parties could be 
notified, and the Commission's decision could be made in the context of the record of the RDF 
docket. 
 
On April 15, 2004, Xcel filed reply comments with the Commission stating that “pursuant to 
Section 4 of the Contract, the Company was contractually obligated to pay AnAerobics $1.07 
million.” 
 
On April 30, 2004, the Department filed comments that continued to recommend that the 
Commission not allow Xcel to recover AnAerobics’ disbursed grant costs of $1.07 million. 
 
On May 27, 2004, Xcel filed reply comments with the Commission.  The Company stated that 
“[b]ecause we did prudently administer the contract and properly paid a vendor for meeting the 
milestone in the grant contract, we believe a disallowance in this instance is not appropriate.” 
  
                                                
16 Source: Attachment 1. 
17 These comments, along with all other relevant comments related to the AnAerobics issue, are part of the record in 
this proceeding. 
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On May 27, 2004, the RDF Board filed reply comments with the Commission.  The RDF Board 
stated that “pursuant to Section 4 of the Contract, Xcel was contractually obligated to pay 
AnAerobics $1.07 million,” that “losses and failures need to be a recognized part of encouraging 
renewable development and that some level of acceptance of failures must be recognized,” and 
that “the language in the Grant Contract allows flexibility to the RDF Board on what constitutes 
an evaluation, and how this information can be communicated to the Commission.” 
 
On August 4, 2004, Xcel filed a letter requesting that the Commission allow the Company: 
 

1. Time to pursue applications of the bio-digester in an effort to obtain results for 
ratepayers similar to that anticipated in the original AnAerobics proposal, and 

 
2. Ability to work with the Department and the RDF Board on improvements to the 

contract and contracting process, as identified in the Department’s comments and 
Commission Staff’s Briefing Papers.18 

 
The 2004 Order granted the Company’s request and deferred decision on the issue of 
disallowance of project costs to a later date. 
 
The Department submits these comments in response to the Company’s August 8, 2013 status 
update on Xcel’s search to repurpose the two generators purchased with AnAerobics’ RDF grant 
funds (Status Report).  
 
 
III. DEPARTMENT ANALYSIS 
 
The basis for the 2004 Order granting the Company’s request and deferring decision on the issue 
of disallowance of project costs to a later date is provided below:19 
 

Xcel has indicated there are real possibilities that it will be 
able to find alternative applications for the bio-digestion 
equipment purchased by AnAerobics, thereby recouping for 
ratepayers the value of the original Renewable Development 
Fund (RDF) grant.  On the basis of the parties’ filed and oral 
comments, therefore, the Commission will defer decision on 
the issue of disallowance of project costs to a later date to 
allow Xcel to develop those possibilities. 
(emphasis added)  

                                                
18 Page 11 of Commission Staff’s August 5, 2004 briefing papers stated: 

When the implementation by Xcel of the AnAerobics grant contract is examined 
in full, together with the oversight of the RDF Board, the process appears 
flawed.  Two types of errors appear to have contributed to this flawed process, 
which together may support a finding of imprudent conduct and 
mismanagement.  The first were actions taken by Xcel.  The second were 
inactions by both Xcel and the Board. 

19 Source: page 2 of the 2004 Order. 
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After several attempts to recoup the value of the original RDF grant summarized in the August 8, 
2013 Status Report, the Company entered into a Purchase and Sales Agreement with Net 
Distributed Power on June 17, 2013 to sell the Kohler generator for $50,000.  Xcel is still in 
negotiation with Sanimax to sell the Waukesha generator for use in Sanimax’s biomass 
operations. 
 
As a result, the amounts Xcel expects to recover after all these years fall far short of the value of 
the original RDF grant ($1.3 million less the non-disbursed amounts totaling $200,000, or $1.1 
million in 2004 dollars). 
 
The Department disagrees with Xcel that no disallowance is necessary because, as discussed 
below, the Company was not prudent in the contract management and administration of the 
AnAerobics RDF grant contract.   
 
The Department discusses each of the following three issues in the next sections.   
 
Section A below demonstrates that the Company was not prudent in contract management and 
administration.   
 
Sections B and C show that loose contract management was compounded with Xcel’s lack of 
transparency (section B) and selective treatment of the Commission-approved grant contract 
provisions (section C). 
 
A. LOOSE CONTRACT MANAGEMENT 
 
The Department agrees with Xcel that RDF projects have a higher probability of failing than 
other generation projects are expected to have, due to the “development” nature of such projects.  
However, this Project failed not because of the type of risks associated with Category A projects, 
such as equipment costs or risks of performance failure associated with new technologies, but 
because of loose contract management.   
 
As explained below, the Project failed because of a business decision of the host and fuel 
producer for this facility, Seneca Foods, which decided “it was in their best interest to 
discontinue the arrangement with AnAerobics for on-site waste processing and conversion:”20 
 

In gathering additional information for these comments, 
AnAerobics explained that Seneca Foods decided to 
dispose of wastes necessary for this project by returning 
those wastes to the supplying farmers to save operating 
expenses.  This apparently resulted in significant savings to 
Seneca Foods, and they determined it was in their best 
interest to discontinue the arrangement with AnAerobics   

                                                
20 Source: May 27, 2004 RDF Board Reply Comments at 4, Docket No. E002/M-00-1583. 
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for on-site waste processing and conversion.  Because the 
decision was up to the discretion of Seneca Foods, neither 
the Board [n]or Xcel Energy had control over this during 
management of this particular approved Grant Contract.  
AnAerobics did attempt to work with Seneca Foods to find 
an alternative solution, but indicated in the end, Seneca 
Foods made decisions it believed were best and appropriate 
for its business. 

 
The Department notes that risks of performance failure due to a business decision are avoidable 
in a well-drawn contract as discussed below by the August 5, 2004 Staff Briefing Papers at 14: 
 

The type of risks associated with Category A RDF projects 
for energy production relate to overhead, capital and 
equipment costs, and risks of performance failure due to 
new and untried technologies.  However, risks of 
performance failure due to a "business decision" (as made 
by Seneca Foods) are avoidable in a well-drawn contract or 
through insurance.  The types of risks intended to be 
covered by ratepayers through the RDF fund are those 
inherent in the development of renewable energy.  The 
Board seems to argue that ratepayers should insure against 
the types of problems confronted by AnAerobics and Xcel, 
including mismanagement.  These were not problems of 
technology or equipment, or risk of financing. 

 
As discussed further below, evidence of loose contract management includes the execution of a 
grant contract without reviewing or even requesting a copy of the agreement between 
AnAerobics and the third party, Seneca Foods, even though the Project success depended on 
Seneca Foods willingness to serve as the host and fuel producer for this facility. 
 
In response to discovery from the Department regarding the agreement between AnAerobics and 
Seneca Foods, Xcel stated:21 

 
In response to this IR, we have reviewed our files to 
determine if Xcel Energy is in possession of the contract 
between AnAerobics and Seneca Foods.  We were unable 
to locate a copy of the contract but we were able to 
reconstruct the Company’s actions with respect to this 
contract. 

  

                                                
21 Source: Xcel’s response to the Department’s August 12, 2013 Information Request No. 15, 
Attachment 4 of these comments. 
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In its grant application, AnAerobics represented that that 
they had a relationship with Seneca Foods and stated that 
AnAerobics currently “owns and operates a treatment 
facility” at the Seneca Foods plant where they were already 
“converting both solid and liquid waste from the corn and 
pea processing plant into methane gas and carbon dioxide.”  
We continued forward based on this representation and the 
grant contract between Xcel Energy and AnAerobics did 
not require AnAerobics to provide Xcel Energy with a copy 
of its site contract with Seneca Foods.  References to fuel 
supply issues were reported by Xcel Energy based on 
correspondence from AnAerobics. 
 
After Seneca Foods terminated its contract with 
AnAerobics, Xcel Energy requested AnAerobics to provide 
a copy of their agreement with Seneca to understand 
performance and breach provisions in that contract.  
However, AnAerobics did not comply with this request. 
 
Upon the receipt of this IR, Xcel Energy contacted both 
AnAerobics and Seneca Foods to request a copy of the 
agreement between AnAerobics and Seneca Foods.  In 
January 2004, AnAerobics restructured as Ecovation, Inc. 
which was subsequently acquired by Ecolab, Inc. in 2008.  
Due to this change in corporate structure and ownership 
change for AnAerobics, we have not been successful in 
obtaining past documentation from them. 

 
The above indicates that Xcel chose to not review or even request a copy of any agreement 
between AnAerobics and Seneca Foods regarding the availability of onsite waste processing and 
conversion before executing the grant contract, even though the Project’s success depended on 
this availability.  As a result, Seneca Foods was left free to potentially discontinue AnAerobics’ 
onsite waste processing and conversion, which it did.   
 
The Department notes that Commission approval of a grant contract cannot be interpreted as 
evidence in favor of the contract's prudency and reasonableness as discussed below by the 
August 5, 2004 Staff Briefing Papers at 12: 
 

Commission approval of the AnAerobics grant contract is 
interpreted by Xcel as evidence in favor of the contract's 
prudency and reasonableness.  Responsibility for prudency 
and reasonableness in RDF contracts lies with the contractor 
(Xcel) and the RDF Board, not the Commission.  Otherwise, 
Xcel and the Board are exonerated from any responsibility for 
executing unreasonable and imprudent contracts, unless   
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specifically called to account by the Commission.  The 
reasons the RDF process and Board oversight were established 
included recognition that the Commission could not and 
should not be responsible for micro-managing RDF grant 
contract language.  This remains the case under the new 
arrangement of grant contracts as "compliance filings."  The 
question is whether Xcel did everything it reasonably and 
prudently could to structure an appropriate contract, and to 
uphold the terms of the contract.  The Commission should not 
be expected to review contracts of AnAerobics with 
subcontractors, i.e. Seneca Foods. 

 
The Department concludes that Xcel’s recommendation of no disallowance is in fact an attempt 
to obtain Commission approval to shift 100 percent of the contract performance risk burden to 
ratepayers.  However, contract performance risks are avoidable risks and should be covered by 
the party that has the responsibility and the control to execute the contract; such risk should not 
be shifted to ratepayers. 
 
A prudent and reasonable person investing his or her own money would not have executed such 
a contract without at least ensuring that all third parties involved would be bound by a reasonable 
contract.  At a minimum, a reasonable person would have wanted to understand performance and 
breach provisions in the third parties’ contract(s) before committing to investing such funds. 
 
Therefore, the Department recommends that the Commission find that the RDF grant amount of 
$1.1 million of ratepayer funds expended by Xcel was not prudent.  If the Commission agrees 
with this conclusion, the Department recommends that the Commission require Xcel to return the 
expended amount of $1.1 million to the RDF fund for use in future funding cycles.  Any funds 
obtained through the sale of AnAerobics’ equipment, including the $50,000 discussed by the 
Company, should be retained by Xcel. 
 
Problems due to loose contract management were compounded by the Company’s lack of 
transparency and selective treatment of the Commission-approved grant contract provisions as 
discussed in the next two sections. 
 
B. LACK OF TRANSPARENCY 
 
Three issues demonstrate the Company’s lack of transparency in this record: 1) failure to provide 
the required annual evaluation, 2) inaccurate representation as to when Xcel was informed of the 
Project’s failure, and 3) imprudent reliance on a verbal legal advice to make the milestone 
payments for a failed project. 
 
Xcel made poor decisions regarding the lack of information they provided in filings that 
subsequently led to the Department’s investigation regarding these issues.  That is, Xcel’s filings 
lacked transparency by burying information in footnotes at the end of voluminous documents or 
simply failing to discuss the issues.  For example, Xcel provided no annual evaluation to the  
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Commission in the second quarter of 2002, and provided no subsequent annual evaluations, as 
required by section 7 of the Contract.  In fact, the first notice provided to the Commission 
regarding concerns about the Project was a footnote in Xcel’s September 2, 2003 AAA report in 
Docket No. E,G999/AA-03-1264, five months after the Company was informed by AnAerobics 
on April 8, 2003 that “they had suspended work on their project.”22   
 
The footnote in the FYE03 AAA report simply stated: 
 

Project AB07-AnAerobics. Inc. a waste-to-methane project 
was cancelled due to fuel supply issues with their fuel 
supplier, Seneca Foods.  The remainder of the project award 
of $200,000 will not be paid.  The Company anticipates 
some refund from AnAerobics once the generator equipment 
is sold. 

 
Such a footnote does not constitute a reasonable evaluation review as discussed below by the 
August 5, 2004 Staff Briefing Papers at 13-14:  
 

Xcel and the Board failed to provide the annual evaluations 
and reviews to the Commission explicitly required under 
Section 7, page 5 of the grant contract.  Xcel's assertion that 
a footnote noting termination of the project in the annual 
AAA report constituted such an evaluation review,  and/or 
that the contract allowed such flexibility over what 
constituted an evaluation that casual verbal communication 
would suffice, are not credible. 

 
In addition, Xcel’s response to discovery from the Department regarding the legal steps Xcel was 
pursuing to recover the $1.1 million amount already disbursed indicated that the Company would 
or should have known by May 22, 2003 (before three grant payments for a total of $1.07 million 
were made to AnAerobics on June 10, 2003) that the Project had failed:23 
 

… 
In accordance with the agreement, amounts disbursed to 
AnAerobics were paid upon completion of previously 
agreed to milestones.  These invoices represented 
completion of the first four milestones.  In addition, an Xcel 
Energy representative visited the site to verify equipment 
delivery prior to payment under the agreement. 

  

                                                
22 Source: Attachment 1. 
23 Source: Attachment 3. 
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Presently, there is no legal action being taken to recover any 
amounts disbursed in this transaction.  However, in 
correspondence dated May 22, 2003, AnAerobics agreed to 
mitigate expenses and obligations incurred.  In addition, 
AnAerobics agreed to assist in the recapture of as much of 
the value as reasonably possible from the return and/or sale 
of the assets.  This commitment is currently in effect. 
(emphasis added) 

 
As suggested below by the August 5, 2004 Staff Briefing Papers, the Department notes that 
forcing AnAerobics to file a legal action to receive the milestones payments may have provided 
better results for Xcel’s ratepayers than Xcel’s reliance on AnAerobics “commitment.”  It may 
have at least allowed Xcel to understand performance and breach provisions of any relevant 
agreement between AnAerobics and Seneca Foods, albeit after-the-fact.  In any event, the 
Company has not demonstrated the reasonableness of its actions or inactions in this regard. 
 
Finally, the Department notes that the entire basis of Xcel’s and the Board’s decision to disburse 
$1.07 million to AnAerobics was provided verbally by counsel to an Xcel employee who then 
shared that advice verbally with the Board.24  The Company has not shown the reasonableness of 
this process, as discussed below by the August 5, 2004 Staff Briefing Papers at 13: 
 

Xcel failed to provide written legal analysis that non-
payment would have breached the contract with 
AnAerobics.  Xcel maintained, based on its own legal 
analysis, that not paying AnAerobics would have breached 
the contract.  However, payments were in fact made.   If 
payments had not been made, AnAerobics would have to 
have: (a) filed an action alleging a breach, and (b) prevailed 
in a court of law.  Moreover, a court decision that Xcel must 
pay under the contract is not equivalent to a policy decision 
by the Commission that ratepayers be held responsible for 
the failed project. 
 
Xcel and the Board failed to produce documentation 
showing that a legal review of the contract had occurred 
concluding that nonpayment would constitute a breach, 
explaining the basis of this finding, or the date of the 
finding.  The only document produced, a response to an 
information request from the Department dated June 7, 
2004, describes an undated verbal communication between 
Bruce Colt, Xcel’s legal counsel, and Price Hatcher, Xcel's 
contract administrator, who summarized the legal analysis 
for the RDF Board.  Given the central role of this legal   

                                                
24 Source: Attachment 5. 
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analysis, it is unusual that it has never been produced in 
dated document form.  Xcel's legal analysis also appears to 
have been restricted to milestones under Exhibit C of the 
contract, notwithstanding responsibilities implied through 
Exhibits A (Work Statement) and B (Task of Deliverables). 
 
The entire basis of Xcel's and the Board's decision to pay 
$170,000, $250,000 and $650,000, all on June 10, 2003 was 
based on this verbal legal advice to the Board, even though 
Xcel had been notified on April 8, 2003 that AnAerobics 
had suspended work on the project.  This appears both 
unreasonable and imprudent, and could suggest more 
serious legal and financial issues. 

 
C. SELECTIVE TREATMENT OF CONTRACT PROVISIONS 

 
Xcel claims that “it was legally obligated to pay the funds to AnAerobics under the Contract and 
that there was no legal basis for Xcel Energy to recover the costs of the equipment.”25 
 
First, as explained above, Xcel has not provided documentation that would allow the 
Commission to determine that the Company conducted a reasonable legal review of the contract 
and that it was reasonable for Xcel to conclude that nonpayment would constitute a breach; Xcel 
has not explained in any material detail the basis of its conclusion or the date of its conclusion. 
 
Second, the Department disagrees with Xcel  that it has shown “it was legally obligated to pay 
the funds to AnAerobics under the Contract” (emphasis added) for the following reasons: 
 

 The Contract specifically states that the Contract End date is February 3, 2003.26  The 
Contract End date is defined as “the last date reimbursable expenses can be incurred 
and is the expiration date of the contract.”27  However, the only milestone that was 
completed before the Contract End Date is Milestone 1 (for a payment of $30,000). 
 

 The Contract states that the “contract is of no force or effect until signed by both 
parties, and approved by the Commission.”28 (emphasis added).   

 
On January 27, 2003, Xcel chose, without Commission approval, to execute the first amendment 
to the Contract, to allow for “legal” payments of the Project’s milestones achieved even though 
the Company was “unaware if the PPA was ever filed with the Commission by IPL.”29  The first  
  

                                                
25 Source: Xcel’s August 8, 2013 Status Update at 5, Docket No. E002/M-00-1583. 
26 Source: Exhibit A, page 16 of the Contract. 
27 Source: provision 2.B.2, page 2 of the Contract. 
28 Source: provision 3, page 4 of the Contract. 
29 Source: Attachment 6. 
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amendment deleted the underlined language from the following Commission-approved provision 
requiring that no grant payments be made until a PPA is approved by the Commission: 30 
 

Notwithstanding anything else in this agreement, no grant 
payments will be made under this Contract until the Plant 
has executed a power purchase agreement (PPA) and that 
PPA has been approved by the Commission’s final, non-
appealable order. 

 
Xcel did not file the first amendment for Commission approval.  As a result, this first amendment 
to the Commission-approved contract cannot be considered as a Commission-approved contract.  
 
On February 27, 2003, the Company chose to execute the second amendment to the Contract 
extending the Contract End Date from February 3, 2003 to June 3, 2003 to allow for “legal” 
payments of the Project’s milestones achieved after February 3, 2003.   
 
Xcel did not file the second amendment for Commission approval.  As a result, this second 
amendment to the Commission-approved contract cannot be considered as a Commission-
approved contract. 
  
Xcel may have been “legally obligated to pay the funds to AnAerobics.”  However, this 
obligation, if it existed, is not under the Commission-approved contract, but may be under the 
Company’s unilateral choice to bind itself with respect to changes to the Commission-approved 
contract. 
 
Neither set of amendments were filed at the Commission for review or approval.  Instead, this 
information was only made available to the Department on June 16, 2004, fifteen months after 
execution of the second amendment, in response to discovery from the Department in a different 
docket.   
 
The Company’s execution of two amendments, without Commission review and approval, and 
without first assessing the continued viability of the Project is not a demonstration of 
reasonableness.  In particular, the record does not support a Commission determination that Xcel 
provided reasonable protections of ratepayers in its contractual dealings with AnAerobics or that 
AnAerobics, or Xcel, reasonably assessed Seneca Foods’ willingness to still host the Project 
despite the delays. 
 
  

                                                
30 Source: Attachment 2. 
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IV. DEPARTMENT RECOMMENDATION 
 
Based on Xcel’s failure to demonstrate the reasonableness of its actions, the Department 
recommends that the Commission find that the RDF grant amount of $1.1 million of ratepayer 
fund expended by Xcel was not shown to be prudently incurred.   
 
If the Commission agrees with this conclusion, the Department recommends that the 
Commission require Xcel to return the expended amount of $1.1 million to the RDF fund for use 
in future funding cycles.  Any funds obtained through the sale of AnAerobics’ equipment, 
including the $50,000 discussed by the Company, should be retained by Xcel. 
 
 
 
/sm 
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