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WINTHROP & WEINSTINE

JLIly 14, 2023 Elizabeth H. Schmiesing
Direct Dial: (612) 604-6528

Direct Fax: (612) 604-6928

eschmiesing(@winthrop.com

VIA EFILING

Will Seuffert

Executive Secretary

Minnesota Public Utilities Commission
121 East Seventh Place, Suite 350

St. Paul, MN 55101

RE:  In the Matter of the Application of Northern States Power Company d/b/a Xcel Energy
for a Certificate of Need for Additional Dry Cask Storage at the Monticello Nuclear
Generating Plant Independent Spent Fuel Storage Installation in Wright County
OAH Docket No. 8-2500-38129
MPUC Docket No. EO02/CN-21-668

Dear Mr. Seuffert:

By this letter, Northern States Power Company, d/b/a Xcel Energy (Xcel Energy or Company)
provides these exceptions and proposed clarifications relating to the Administrative Law Judge’s
(ALJ or Judge) June 29, 2023, Summary of Testimony, Findings of Fact (Findings), Conclusions
of Law and Recommendation (collectively, the Report) in the above-captioned matter. Xcel
Energy appreciates the efforts of the Department of Commerce to reach agreement on all issues in
this matter, which allowed the parties to forego an evidentiary hearing. Xcel Energy also
appreciates the ALJ’s analysis of the issues and recommendation that the Minnesota Public
Utilities Commission (Commission) issue the requested Certificate of Need for the expansion of
the Independent Spent Fuel Storage Installation at the Company’s Monticello Nuclear Generation
Plant.

The Report accurately sets forth the legal standards to be applied in this Certificate of Need
Proceeding and demonstrates a thorough review of the record. Xcel Energy generally agrees that
the ALJ’s Findings provide an accurate summary of the record and an appropriate application of
Minnesota law to that record. The Company, does, however, take exception to one Finding and
proposes clarifications to others, and also proposes a clarification to one aspect of the ALJ’s
Recommendation. The exception and proposed clarifications are set forth and discussed below.

CAPELLA TOWER | SUITE 3500 225 South 6th Street Minneapolis, MN 55402 P /612.604.6400  F/612.604.6800 W / winthrop.com A Professional Association



Will Seuffert
July 14, 2023
Page 2

Xcel Energy’s Exception to the ALJ Report:

Finding 193, set forth below, does not accurately state the classification of waste streams including
trittum. Further, this Finding is not necessary to support any other Finding or any Conclusion of
Law or Recommendation, and is beyond the scope of this proceeding. For those reasons, Xcel
Energy proposes that this finding be stricken in its entirety.

193. Tritium is a radiogenic and radioactive isotope of hydrogen. As a result, the U.S. Department
of Energy classifies waste streams that included radionuclides such as tritium as “high level
radioactive waste.”

Striking this finding is appropriate for a number of reasons. First, it is not accurate. The Report
cites to two sources for this Finding — Schedule 2 to the Direct Testimony of Department witness
Ms. Danielle Winner and 10 C.F.R. § 60.2. Neither of these sources support this Finding.

Schedule 2 to Ms. Winner’s testimony is a 2012 document entitled Blue Ribbon Commission on
America’s Nuclear Future Report to the Secretary of Energy. Ms. Winner does not cite to
Schedule 2 for any particular point in her testimony, but testified that she reviewed it in connection
with her overall review in this proceeding.! The Report cites page 119 of Schedule 2, which is
part of a discussion related to waste classification. The ALJ appears to rely on the following
statement:

[The United States Department of Energy (DOE)] recently decided to classify waste
streams bearing radionuclides such as trittum. . . as HLW even though these
radionuclides are not typically part of the HLW stream.?

DOE’s interpretation, however, is limited to the management of DOE radioactive waste,
specifically waste “resulting from the reprocessing of spent nuclear fuel.”* In 2019, DOE issued
its interpretation of high-level radioactive waste (HLW) to allow certain reprocessing waste to
qualify as non-HLW.* Nothing in Schedule 2 to Ms. Winner’s testimony, or in the DOE’s work
on interpreting HLW, is relevant to the tritiated water produced at the Plant.

The Report also cites 10 C.F.R. § 60.2. The definition included in this regulation does not mention
tritium or waste streams bearing radionuclides:

High-level radioactive waste or HLW means: (1) Irradiated reactor fuel, (2) liquid
wastes resulting from the operation of the first cycle solvent extraction system, or
equivalent, and the concentrated wastes from subsequent extraction cycles, or
equivalent, in a facility for reprocessing irradiated reactor fuel, and (3) solids into
which such liquid wastes have been converted.

"' Ex. DOC-25 at 3 (Winner Direct).

2 Ex. DOC-25, Sched. DW-D-2 at 119.

3 Department of Energy Memorandum 435.1-1 (1999).

4 Supplemental Notice Concerning U.S. Department of Energy Interpretation of High-Level Radioactive Waste, 84
Fed. Reg. 26835, 26836 (June 10, 2019).
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Finding 193’s determination that waste streams containing tritium are classified as HLW is
therefore not supported by the record and is inaccurate in the context of this proceeding.

Second, no witness takes the position that waste streams including tritium constitute HLW, and
this Finding is not necessary to support any other Finding, Conclusion of Law, or
Recommendation. Striking Finding 193 will not impact any other parts of the ALJ’s analysis. The
Commission should decline to weigh in on the classification of radioactive waste here, as it is not
necessary in the context of this proceeding.

Xcel Energy’s Proposed Clarifications to Findings:

The Company proposes the following modifications to the Findings for the purpose of clarity:

69. Xcel Energy filed an application with the NRC on January 9, 2023, to renew the Plant’s
operating license, again—this—which if granted, would permit the Plant to operate until
September 8, 2050.

104. Company witness Ms. Peterson explained that the Monticello Plant is an essential part of the
Company'’s electrical supply system and has been for 50 years. The need for additional storage is
a simple function of frem-extending the life of the Plant beyond 2030.

124. The Administrative Law Judge finds that the record demonstrates that the denial of a CN
would adversely affect the future adequacy, reliability, or efficiency of energy supplies. Moreover,

the denial of the CN would negative-negatively impact the applicant, its customers, the people of
Minnesota and the residents of neighboring states. The Administrative Law Judge concludes that
the Company has adequately met the first criteria for a CN.

146. Company witness Dan Flo explained that because of the availability and switable-suitability
of the existing site, the Company did not expend a lot of planning resources on an alternative
location for a second ISFSI within the Monticello Plant.

204. Approximately 400,000 gallons of water leaked before the source of the leak was discovered
and contained. The amount of tritium contained in the leaked water was approximately § curies.
Fo-date-As of May 15, 2023, the Company heas-had recovered 4.111 curies of the 8 curies leaked.

225. As noted above, no other non-nuclear powered baseload generation source in the Company’s
system can operate at nearly full capacity, year-round. The Company’s Monticello Plant and
Prairie Island Nuclear Generating plant are the only generation resources in Xcel Energy’s system
that provides this level of consistent energy and capacity.’”’

Xcel Energy’s Proposed Clarification as to Recommendation:

The Company provides the following proposed clarification to part l.e of the ALJ’s
Recommendation in order to provide clarity as to the duration of the reporting requirement related
to the tritium leak at the Plant:
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l.e. Xcel Energy must file quarterly reports describing its activities to remediate the leak of
tritiated water until such time as the-leakage-hasbeenfirtlyremediated-sampling results from the
Company’s monitoring wells demonstrate, for four consecutive quarters, tritium levels below the
EPA drinking water standard of 20,000 pCI/L. Further, the reports must include detail describing
the Company’s groundwater monitoring and treatment of tritiated groundwater.

The Department made the following recommendation:

The Department recommends that the Commission require Xcel to file quarterly
reports describing its remediation activities, including groundwater monitoring and
treatment as a condition on any certificate of need approval for the project. Xcel
should continue to file such reports until the company determines the leak has been
remediated. The Department also recommends that Xcel describe in its reports the
standards that will be used to determine when the leak has been remediated.’

The Company’s proposed clarification to the ALJ’s recommendation is consistent with the
Department’s proposed condition and adds the standard that the Company intends to use to
determine that the leak has been remediated. The proposed clarification will provide certainty
around expectations for both the Company and those parties receiving and reviewing reports on
the remediation efforts.

Thank you for your consideration. This document has been filed with the eDockets system and
served on the attached service list. Also attached is our Certificate of Service.

Very truly yours,

WINTHROP & WEINSTINE, P.A.
/s/ Elizabeth H. Schmiesing
Elizabeth H. Schmiesing

Encls
c: Service List

26793032v4

5 Letter from Richard Dornfeld to the Honorable Eric Lipman dated May 30, 2023, OAH Docket No. 8-2500-38129;
MPUC Docket No. E-002/CN-21-668 (eDockets Number 20235-196219-01).



CERTIFICATE OF SERVICE

I, Joshua DePauw, hereby certify that I have this day served copies or summaries of
the foregoing document(s) on the attached list of persons.

xx by depositing a true and correct copy thereof, properly enveloped
with postage paid in the United States Mail at Minneapolis, Minnesota

or

xx electronic filing

Docket No. E002/CN-21-668

Dated this 14th day of July 2023

/s/

Joshua DePauw
Regulatory Administrator
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Minneapolis,
MN
55415

Electronic Service

No

OFF_SL_21-668_Official

David

Moeller

dmoeller@allete.com

Minnesota Power

30 W Superior St

Duluth,
MN
558022093

Electronic Service

No

OFF_SL_21-668_Official

Andrew

Moratzka

andrew.moratzka@stoel.co
m

Stoel Rives LLP

33 South Sixth St Ste 4200

Minneapolis,
MN
55402

Electronic Service

No

OFF_SL_21-668_Official

Evan

Mulholland

emulholland@mncenter.org

Minnesota Center for
Environmental Advocacy

1919 University Ave W Ste
515

Saint Paul,
MN
55101

Electronic Service

No

OFF_SL_21-668_Official

Alan

Muller

alan@greendel.org

Energy & Environmental
Consulting

1110 West Avenue

Red Wing,
MN
55066

Electronic Service

No

OFF_SL_21-668_Official

Carl

Nelson

cnelson@mncee.org

Center for Energy and
Environment

212 3rd Ave N Ste 560

Minneapolis,
MN
55401

Electronic Service

No

OFF_SL_21-668_Official

Newberger

Jnewbergerl@yahoo.com

State Rep

14225 Balsam Blvd

Becker,
MN
55308

Electronic Service

No

OFF_SL_21-668_Official

David

Niles

david.niles@avantenergy.c
om

Minnesota Municipal Power
Agency

220 South Sixth Street
Suite 1300
Minneapolis,
Minnesota
55402

Electronic Service

No

OFF_SL_21-668_Official

M. William

O'Brien

bobrien@mojlaw.com

Miller O'Brien Jensen, P.A.

120 S 6th St Ste 2400

Minneapolis,
MN
55402

Electronic Service

No

OFF_SL_21-668_Official
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Ric

O'Connell

ric@gridlab.org

GridLab

2120 University Ave

Berkeley,
CA
94704

Electronic Service

No

OFF_SL_21-668_Official

Jeff

O'Neill

jeff.oneill@ci.monticello.mn
.us

City of Monticello

505 Walnut Street
Suite 1
Monticelllo,
Minnesota
55362

Electronic Service

No

OFF_SL_21-668_Official

Carol A.

Overland

overland@Ilegalectric.org

Legalectric - Overland Law
Office

1110 West Avenue

Red Wing,
MN
55066

Electronic Service

No

OFF_SL_21-668_Official

Jessica

Palmer Denig

jessica.palmer-
Denig@state.mn.us

Office of Administrative
Hearings

600 Robert St N
PO Box 64620
St. Paul,
MN
55164

Electronic Service

No

OFF_SL_21-668_Official

J. Gregory

Porter

greg.porter@nngco.com

Northern Natural Gas
Company

1111 South 103rd St

Omabha,
NE
68124

Electronic Service

No

OFF_SL_21-668_Official

Kevin

Pranis

kpranis@liunagroc.com

Laborers' District Council of
MN and ND

81 E Little Canada Road

St. Paul,
Minnesota
55117

Electronic Service

No

OFF_SL_21-668_Official

Greg

Pruszinske

gpruszinske@ci.becker.mn.
us

City of Becker

PO Box 250
12060 Sherburne Ave
Becker,
MN
55308

Electronic Service

No

OFF_SL_21-668_Official

Generic Notice

Residential Utilities Division

residential.utilities@ag.stat
e.mn.us

Office of the Attorney
General-RUD

1400 BRM Tower
445 Minnesota St
St. Paul,
MN
551012131

Electronic Service

Yes

OFF_SL_21-668_Official

Kevin

Reuther

kreuther@mncenter.org

MN Center for
Environmental Advocacy

26 E Exchange St, Ste 206

St. Paul,
MN
551011667

Electronic Service

No

OFF_SL_21-668_Official

Amanda

Rome

amanda.rome@xcelenergy.
com

Xcel Energy

414 Nicollet Mall FL 5

Minneapoli,
MN
55401

Electronic Service

No

OFF_SL_21-668_Official
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Stephan

Roos

stephan.roos@state.mn.us

MN Department of
Agriculture

625 Robert St N

Saint Paul,
MN
55155-2538

Electronic Service

No

OFF_SL_21-668_Official

Nathaniel

Runke

nrunke@local49.org

611 28th St. NW

Rochester,
MN
55901

Electronic Service

No

OFF_SL_21-668_Official

Elizabeth

Schmiesing

eschmiesing@winthrop.co
m

Winthrop & Weinstine, P.A.

225 South Sixth Street
Suite 3500
Minneapolis,

MN
55402

Electronic Service

No

OFF_SL_21-668_Official

Christine

Schwartz

Regulatory.records@xcele
nergy.com

Xcel Energy

414 Nicollet Mall FL 7

Minneapolis,
MN
554011993

Electronic Service

Yes

OFF_SL_21-668_Official

Douglas

Seaton

doug.seaton@umwilc.org

Upper Midwest Law Center

8421 Wayzata Blvd Ste
300

Golden Valley,
MN
55426

Electronic Service

No

OFF_SL_21-668_Official

Jessie

Seim

jessie.seim@piic.org

Prairie Island Indian
Community

5636 Sturgeon Lake Rd

Welch,
MN
55089

Electronic Service

No

OFF_SL_21-668_Official

Will

Seuffert

Will.Seuffert@state.mn.us

Public Utilities Commission

121 7th PI E Ste 350

Saint Paul,
MN
55101

Electronic Service

Yes

OFF_SL_21-668_Official

Janet

Shaddix Elling

jshaddix@janetshaddix.co
m

Shaddix And Associates

7400 Lyndale Ave S Ste
190

Richfield,
MN
55423

Electronic Service

No

OFF_SL_21-668_Official

Andrew R.

Shedlock

Andrew.Shedlock@KutakR
ock.com

Kutak Rock LLP

60 South Sixth St Ste 3400

Minneapolis,
MN
55402-4018

Electronic Service

No

OFF_SL_21-668_Official
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First Name Last Name Email Company Name Address Delivery Method View Trade Secret Service List Name
Edyta Sitko esitko@ucsusa.org Union of Concerned 1 N Lasalle Ave Electronic Service No OFF_SL_21-668_Official
Scientists
CHICAGO,
IL
60602
Ken Smith ken.smith@districtenergy.c | District Energy St. Paul Inc. | 76 W Kellogg Blvd Electronic Service No OFF_SL_21-668_Official
om
St. Paul,
MN
55102
Joshua Smith joshua.smith@sierraclub.or 85 Second St FL 2 Electronic Service No OFF_SL_21-668_Official
g
San Francisco,
California
94105
Beth H. Soholt bsoholt@windonthewires.or | Wind on the Wires 570 Asbury Street Suite Electronic Service No OFF_SL_21-668_Official
g 201
St. Paul,
MN
55104
Anna Sommer ASommer@energyfuturesg | Energy Futures Group PO Box 692 Electronic Service No OFF_SL_21-668_Official
roup.com
Canton,
NY
13617
Mark Spurr mspurr@fvbenergy.com International District Energy | 222 South Ninth St., Suite | Electronic Service No OFF_SL_21-668_Official
Association 825
Minneapolis,
Minnesota
55402
Byron E. Starns byron.starns@stinson.com |STINSON LLP 50 S 6th St Ste 2600 Electronic Service No OFF_SL_21-668_Official
Minneapolis,
MN
55402
James M Strommen jstrommen@kennedy- Kennedy & Graven, 150 S 5th St Ste 700 Electronic Service No OFF_SL_21-668_Official
graven.com Chartered
Minneapolis,
MN
55402
Eric Swanson eswanson@winthrop.com [ Winthrop & Weinstine 225 S 6th St Ste 3500 Electronic Service No OFF_SL_21-668_Official

Capella Tower
Minneapolis,
MN
554024629
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Julie

Voeck

julie.voeck@nee.com

NextEra Energy
Resources, LLC

700 Universe Blvd

Juno Beach,
FL
33408

Electronic Service

No

OFF_SL_21-668_Official

Cynthia

Warzecha

cynthia.warzecha@state.m
n.us

Minnesota Department of
Natural Resources

500 Lafayette Road
Box 25
St. Paul,
Minnesota
55155-4040

Electronic Service

No

OFF_SL_21-668_Official

Laurie

Williams

laurie.williams@sierraclub.
org

Sierra Club

Environmental Law
Program
1536 Wynkoop St Ste
Denver,
CcO
80202

Electronic Service

P00

No

OFF_SL_21-668_Official

Samantha

Williams

swilliams@nrdc.org

Natural Resources Defense
Council

20 N. Wacker Drive
Ste 1600
Chicago,

IL
60606

Electronic Service

No

OFF_SL_21-668_Official

Joseph

Windler

jwindler@winthrop.com

Winthrop & Weinstine

225 South Sixth Street,
Suite 3500

Minneapolis,
MN
55402

Electronic Service

No

OFF_SL_21-668_Official

Tim

Waulling

t.wulling@earthlink.net

1495 Raymond Ave.

Saint Paul,
MN
55108

Electronic Service

No

OFF_SL_21-668_Official

Kurt

Zimmerman

kwz@ibew160.0rg

Local Union #160, IBEW

2909 Anthony Ln

St Anthony Village,
MN
55418-3238

Electronic Service

No

OFF_SL_21-668_Official

Patrick

Zomer

Pat.Zomer@lawmoss.com

Moss & Barnett PA

150 S 5th St #1200

Minneapolis,
MN
55402

Electronic Service

No

OFF_SL_21-668_Official
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