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Amber S. Lee 
33 S Sixth Street, Suite 4200 

Minneapolis, MN  55402 
D. 612.373.8889 

amber.lee@stoel.com 

 

June 17, 2024 

 
VIA E-FILING 
 
Will Seuffert 
Executive Secretary  
Minnesota Public Utilities Commission 
121 7th Place East, Suite 350 
St. Paul, MN 55101 
 
Re: Exceptions to the ALJ Report  

In the Matter of Sherco Unit 3 Energy Replacement Costs 
OAH Docket No. 65-2500-38476  
PUC Docket Nos. E-002/GR-12-961, E-002/GR-13-868, E-999/AA-13-599,  
E-999/AA-14-579, E-999/AA-16-523, E-999/AA-17-492, E-999/AA-18-373 

Dear Mr. Seuffert: 
 

Enclosed for filing in the above-titled dockets is the Reply to Exceptions to the Findings 
of Fact, Conclusions of Law, and Recommendations of the Administrative Law Judge submitted 
on behalf of the Xcel Large Industrials (“XLI”). 
 

By copy of this letter, all parties have been served.  A Certificate of Service is also attached. 
 

Very truly yours, 
 
Stoel Rives LLP 
 
/s/ Amber S. Lee 
 
Amber S. Lee 

 
ASL:cal 
Enclosures 
 
cc:  Service Lists 
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Xcel Large Industrials (“XLI”) submits this Reply to Exceptions pursuant to the Minnesota 

Public Utilities Commission (“Commission”) Notice issued in this matter on May 20, 2024.  XLI 

replies to three issues that were raised by parties in Exceptions filed on June 6, 2024.   

1. Xcel Must Refund the Totality of the Replacement Power Costs Incurred as a Result 
of Its Imprudence. 

First, XLI supports the Exceptions filed by the Minnesota Department of Commerce 

(“Department”) and the Office of the Attorney General – Residential Utilities Division (“OAG”), 

requesting the Commission reject the Administrative Law Judge’s (“ALJ’s”) recommendation to 

reduce the ratepayer refund based on General Electric’s (“GE’s”) negligence.  As the Department 

correctly notes, tort law concepts are not relevant to the Commission’s prudency review, and it 

would be patently unfair to require Xcel Energy’s customers to bear more than half of the costs 

resulting from Xcel Energy’s negligence.1  As the OAG points out, Minnesota ratepayers had no 

control over Sherco 3 and they should not bear the cost of Xcel’s imprudent operation and 

maintenance thereof, or its decision to settle its litigation with GE.2  XLI supports these Exceptions 

and, as for the reasons included in XLI’s Exceptions, the Commission should reject the ALJ’s 

recommendation to reduce the refund due customers.     

2. The Commission Should Require Xcel Energy to Refund the Amount of Replacement 
Power Costs Ratepayers Actually Paid as a Result of the Event. 

Second, XLI continues to support the ALJ’s recommendation that ratepayers should be 

refunded the amount of replacement power Xcel Energy recovered through the fuel clause.  Xcel 

disputes this and asserts instead that its litigation estimate of the replacement power should be used 

to determine the amount of the refund to be returned to ratepayers.3  Instead of using the actual 

costs Xcel Energy submitted in the Fuel Clause Adjustment (“FCA”) to recover its costs, $55.5 

million, Xcel states that its litigation estimate of $45.4 million is “more robust” and “more sound 

and defensible” than the estimate it used to recover the costs from ratepayers in the FCA.4     

 
1 See Department Exceptions, p. 12, 16.   
2 See OAG Exceptions, p. 3-4, 8.   
3 See Xcel Exceptions, p. 40. 
4 See Xcel Exceptions, p. 39-40.   
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Xcel’s arguments on this issue are somewhat alarming, especially because the Company 

has recovered replacement power costs in its current FCA proceeding, using cost estimates, just 

like it used in the FCA process that approved recovery of the costs at issue in this contested case. 

In its current FCA proceeding, the Department has evaluated the Company’s recovery of 

replacement fuel costs resulting from outages at its nuclear facilities.  Based on cost estimate 

information provided by Xcel,5 the Department is recommending refund of approximately $17 

million in replacement power costs related to an outage at Prairie Island Unit 1,6 and approximately 

$4 million in replacement power costs related to an outage at Prairie Island Unit 2.7  In other words, 

Xcel Energy continues to use the same methodology to recover its replacement fuel costs in its 

FCA, and that process uses Xcel’s estimated costs to determine the amount of recoveries and 

refunds.    

Xcel asserts it is “not possible to precisely determine replacement power costs incurred as 

a result of any particular outage.”8  Xcel is correct, in that “precise” costs may not be available, 

but this is exactly the point.  Parties do not use “precise” costs in determining the replacement 

costs that are recovered through the FCA; they use cost estimates, the estimates provided by the 

utility.  It makes no sense to use cost estimates to determine recoveries, but “more robust” 

methodologies to determine refunds.   

If the cost estimates are not sufficient to determine the amount of refund, they should not 

be sufficient to determine the amount of initial recovery in the first place.  Xcel seems appalled 

that the ALJ correctly determined the methodologies for recovery and refund should be the same, 

and that “the amount of replacement power costs ‘ratepayers actually paid as a result of the 

Event’” should be refunded, stating “as though replacement power costs associated with the Event 

were somehow separately accounted for and charged to customers.”9  The utility bears the 

minimum burden of identifying and separately accounting for the replacement power costs that 

flow through the FCA, just like it identified the replacement power costs it recovered in its current 

 
5 Department Supplemental Comments, p. 3, In the Matter of 2023 Annual Fuel Forecast and Monthly Fuel Cost 
Charges, Docket No. E002/AA-22-179 (May 15, 2024). 
6 Department Supplemental Comments, p. 13, In the Matter of 2023 Annual Fuel Forecast and Monthly Fuel Cost 
Charges, Docket No. E002/AA-22-179 (May 15, 2024). 
7 Department Supplemental Comments, p. 17, In the Matter of 2023 Annual Fuel Forecast and Monthly Fuel Cost 
Charges, Docket No. E002/AA-22-179 (May 15, 2024). 
8 Xcel Exceptions, p. 38 (citation omitted) (emphasis in original).   
9 Xcel Exceptions, p. 41, citing ALJ Report Findings 315-317, 319, 331. 
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FCA.  At no point in the FCA process are costs determined using the “more robust” methodology 

Xcel seeks to use to determine the refund in this proceeding.   

Moreover, if the methodology Xcel used to recover the costs at issue here is insufficient to 

determine the refunds due ratepayers, it is patently insufficient to determine the amounts that 

should be initially recovered in any FCA proceeding.  The Commission should investigate whether 

Xcel’s methodology of quantifying replacement costs has been sufficient to allow recovery of 

those costs, and whether it is sufficient going forward.  Here, Xcel’s “more defensible” estimate 

is $10.1 million less than the amount it recovered from ratepayers.  This significant difference is 

concerning and the Commission should investigate whether Xcel has over-recovered replacement 

power costs in other FCA dockets.   

Finally, Xcel’s preferred methodology cannot be used because it isolates and refines only 

one portion of the $2.65 billion in costs Xcel recovered in the three FCA years at issue.  Xcel 

claims the portion of those costs attributable to the Sherco 3 outage is overstated and should be 

something less than the costs Xcel sought and recovered.  But if that it is true, Xcel over-recovered 

costs that were not attributable to Sherco 3, and those amounts should still be recovered from 

ratepayers.  Even if the Commission were to adopt Xcel’s “more robust” methodology ratepayers 

would be due the same amount calculated by the ALJ.   

In sum, XLI supports the ALJ’s determination of the refund due for the following reasons:  

1. The same methodology to determine recovery should be used to determine refunds; 

2. Xcel is using cost estimates to recover replacement costs in its current FCA proceeding, 
just as it did in the FCA proceedings at issue; 

3. If there is doubt whether the methodology is insufficient to determine refunds, it is by 
definition insufficient to determine recoveries, and the Commission should investigate 
whether Xcel’s methodology is being used to over-recover replacement power costs in 
other FCA dockets; and  

4. Even if the Commission were to adopt Xcel’s preferred methodology, Xcel would still need 
to refund the difference between the two amounts ($10.1 million) because it over-recovered 
those costs initially in the 2012-2014 FCA proceedings. 
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Xcel states that the ALJ “Report reveals a lack of understanding of the regulatory process by which 

utilities recover their costs of energy,” but the ALJ was correct in how the FCA process works, 

and therefore what amount should be refunded.  For these reasons, as well as those discussed in 

Initial and Reply Briefs, XLI requests the Commission adopt the ALJ’s Report and 

Recommendations on this issue.   

3. Interest Should Accrue Until the Refunds Are Issued. 

Finally, XLI agrees with the OAG that interest needs to be accrued until the refund to 

customers is made.  The Department witness calculated interest assuming a ratepayer refund would 

be issued by January 2025.10  If the refund occurs after that date the Commission should require 

the calculation of interest be updated to include additional months the refund is delayed in a 

compliance filing before the refund is issued.11  

XLI thanks the Commission for the opportunity to submit this Reply to Exceptions and we 

look forward to the Commission’s resolution of this long-lasting proceeding.   

Dated: June 17, 2024 Respectfully submitted, 

STOEL RIVES LLP 

 
/s/  Amber S. Lee  
Andrew P. Moratzka 
Amber S. Lee 

 33 South Sixth Street, Suite 4200 
 Minneapolis, MN 55402 
 Tele: 612-373-8800 
 Fax:  612-373-8881 
 
 ATTORNEYS FOR THE XCEL LARGE 

INDUSTRIALS 
123650451.1 0064590-00018  

 
10 See OAG Exceptions, p. 10, citing ALJ Report Finding 327. 
11 See OAG Exceptions, p. 10. 
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CERTIFICATE OF SERVICE 
 

I, Carmel Laney, hereby certify that I have this day served a true and correct copy of the following 
document(s) to all persons at the addresses indicated below or on the attached list by electronic 
filing, electronic mail, courier, interoffice mail or by depositing the same enveloped with postage 
paid in the United States Mail at Minneapolis, Minnesota. 
 
 

REPLY TO EXCEPTIONS TO THE FINDINGS OF FACT, CONCLUSIONS OF 
LAW, AND RECOMMENDATIONS OF THE ADMINISTRATIVE LAW JUDGE 

 
SUBMITTED ON BEHALF OF THE XCEL LARGE INDUSTRIALS (“XLI”) 

 
 
In the Matter of Sherco Unit 3 Energy 
Replacement Costs 
OAH Docket No. 65-2500-38476  
PUC Docket Nos. E-002/GR-12-961,  
E-002/GR-13-868, E-999/AA-13-599,  
E-999/AA-14-579, E-999/AA-16-523,  
E-999/AA-17-492, E-999/AA-18-373 
 
 
Dated this 17th day of June, 2024. 
 
/s/ Carmel Laney    
Carmel Laney 
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	1. Xcel Must Refund the Totality of the Replacement Power Costs Incurred as a Result of Its Imprudence.
	2. The Commission Should Require Xcel Energy to Refund the Amount of Replacement Power Costs Ratepayers Actually Paid as a Result of the Event.
	3. Interest Should Accrue Until the Refunds Are Issued.



