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November 20, 2013

Burl W. Haar

Executive Secretary

Minnesota Public Utilities Commission
121 7th Place East, Suite 350

St. Paul, Minnesota 55101-2147

RE: Response Comments of the Minnesota Department of Commerce
Division of Energy Resources
Docket No. E002/M-00-1583

Dear Dr. Haar:

Attached are the response comments of the Minnesota Department of Commerce, Division of
Energy Resources (Department) in response to Xcel Energy’s November 8, 2013 reply
comments in the following matter:

Xcel Energy’s Request for Approval of a Renewable Development Fund Oversight Process

Xcel Energy’s November 8, 2013 reply comments were submitted, in response to the
Department’s October 2, 2013 comments, in this matter by:

Paul J. Lehman

Manager, Regulatory Compliance and Filings
Northern States Power Company d/b/a Xcel Energy
414 Nicollet Mall

Minneapolis, Minnesota 55401-1993

The Department recommends that the Commission require Xcel Energy to return $1.1 million
to the Renewable Development Fund, pertaining to AnAerobics. The Department is
available to answer any questions the Commission may have.

Sincerely,
/sl SAMIR OUANES
Rates Analyst

SO/lt
Attachment
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. SUMMARY

On August 8, 2013, Northern States Power Company d/b/a Xcel Energy (Xcel or the Company)
filed a Status Update on the development of replacement projects for the AnAerobics Renewable
Development Fund (RDF) project (Project) equipment pursuant to the August 17, 2004 Order
Deferring Decision, Allowing Time to Develop Alternative Uses, and Requiring Consultation
and Report (2004 Order) in Docket E002/M-00-1583.

On October 2, 2013, the Minnesota Department of Commerce, Division of Energy Resources
(Department) recommended that the Minnesota Public Utilities Commission (Commission) find
that the RDF grant amount of $1.1 million of ratepayer fund expended by Xcel was not shown to
be prudently incurred for the following documented reasons:

e The Project failed not because of the type of risks associated with “emerging
technologies,” such as equipment costs or risks of performance failure associated with
new technologies, but because of unreasonably loose contract management.

e Contract performance risks associated with unreasonable contract management are
avoidable risks and should be covered by the party that has the specific knowledge,
responsibility and control to execute the contract; such risk should not be shifted to
ratepayers.

e Commission approval of a grant contract cannot be interpreted as evidence in favor of
the contract's prudency and reasonableness as discussed in the August 5, 2004 Staff
Briefing Papers at 12.
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Xcel chose to not review or even request a copy of any agreement between
AnAerobics and Seneca Foods regarding the availability of onsite waste processing and
conversion before executing the grant contract, even though the Project’s success
depended on this availability. As a result, Seneca Foods was left free to potentially
discontinue AnAerobics’ onsite waste processing and conversion, which it did.

A prudent and reasonable person investing his or her own money would not have
executed such a contract without at least ensuring that all third parties involved would
be bound by a reasonable contract. At a minimum, a reasonable person would have
wanted to understand performance and breach provisions in the third parties’
contract(s) before committing to investing such funds.

Problems due to Xcel’s unreasonable contract management were compounded by the
Company’s lack of transparency and selective treatment of the Commission-approved
grant contract provisions as discussed further in sections I11.B and 111.C of the
Department’s October 2, 2013 comments.

Xcel unreasonably executed two amendments without Commission review or
approval, and without first assessing the continued viability of the Project. Thus, the
record does not support a Commission determination that Xcel provided reasonable
protections for ratepayers in its contractual dealings with AnAerobics.

Xcel may have been “legally obligated to pay the funds to AnAerobics.” However,
this obligation, if it existed, is not under the Commission-approved contract, but may
be under the Company’s unilateral choice to bind itself with respect to changes to the
Commission-approved contract.

Forcing AnAerobics to file a legal action to receive the milestones payments may
have provided better results for Xcel’s ratepayers than Xcel’s reliance on
AnAerobics’ May 22, 2003 commitment to “mitigate expenses and obligations
incurred.” It may have at least allowed Xcel to understand performance and breach
provisions of any relevant agreement between AnAerobics and Seneca Foods, albeit
after-the-fact. In any event, the Company has not demonstrated the reasonableness of
its actions or inactions in this regard on behalf of ratepayers.

If the Commission agrees with the Department’s conclusion that the RDF grant amount of $1.1
million of ratepayer fund expended by Xcel was not shown to be prudently incurred, the
Department recommended that the Commission require Xcel to return the expended amount of
$1.1 million to the RDF fund for use in future funding cycles. Any funds obtained through the
sale of AnAerobics’ equipment, including the $50,000 discussed by the Company, should be
retained by Xcel.
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On November 8, 2013, the Company filed reply comments (Reply Comments) in response to the
Department’s October 2, 2013 comments. Xcel still believes that “no disallowance of costs from
this past RDF project is necessary.”1

1. DEPARTMENT ANALYSIS

The Department notes that Xcel’s arguments in Reply Comments appear to fit under the
following three broad categories: accountability lag, contract mismanagement and RDF process
improvements. The Department addresses each of these issues in the next three sections.

1. Accountability Lag

On page 2 of Xcel’s Reply Comments, the Company states that “[t]his AnAerobics project was
selected and approved during our first RDF cycle, over 11 years ago.” (emphasis added)

The Department notes that Xcel filed a letter on August 4, 2004 requesting that the Commission
allow the Company time to pursue applications of the bio-digester in an effort to obtain results
for ratepayers similar to that anticipated in the original AnAerobics proposal. The 2004 Order
granted the Company’s request and deferred decision on the issue of disallowance of project
costs to a later date. Thus, this issue was raised as soon as Xcel’s actions were known and the
Commission gave Xcel time to work out a reasonable solution since the Company claimed at that
time that such a solution was possible.

The Commission provided Xcel with ample time to pursue applications of the bio-digester in an
effort to obtain results for ratepayers similar to that anticipated in the original AnAerobics
proposal. After several unsuccessful attempts over the last ten years to obtain such results, the
Company finally decided to request the Commission to make a determination regarding the issue
of disallowance of AnAerobics costs.

The Department is certainly aware that Xcel has taken a considerably long time to try to resolve
this issue and was unsuccessful in doing so. However, Xcel’s lag should not result in
punishment of Xcel’s ratepayers.

2.  Contract Mismanagement

On page 3 of Xcel’s Reply Comments, the Company states that “this project did not succeed
because of the technology and methods our vendor employed, not because of contract
mismanagement.”

The record does not include any evidence in support of Xcel’s claim. In fact, as fully discussed
and supported in the Department’s October 2, 2013 comments and summarized in Section |
above, unreasonably loose contract management is the reason why the Project failed. As noted
above, a prudent and reasonable person investing his or her own money would not have executed

1 Source: page 2 of Xcel’s Reply Comments.
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such a contract without at least ensuring that all third parties involved would be bound by a
reasonable contract. Ata minimum, a reasonable person would have wanted to understand
performance and breach provisions in the third parties’ contract(s) before committing to investing
such funds.

On page 5 of Xcel’s Reply Comments, the Company stated that “[t]he [2004] Order language
recognizes the inherent risk of project failure when dealing with emerging technologies.”

The Department also recognizes the inherent risk of project failure when dealing with emerging

technologies. For example, the Department did not raise objections to the failure of the Biomass
Demonstration Plant at Central Minnesota Ethanol Cooperative (EP44) as a result of “refractory
problems.”2

However, the Project did not fail due to the “emerging technologies” nature of the Project, such
as equipment costs or risks of performance failure associated with new technologies, but because
of unreasonable contract management as fully discussed and supported in the Department’s
October 2, 2013 comments and summarized in Section | above.

3. RDF Process Improvements

The Department agrees that “RDF administrative and contractual improvements were put into
effect” by Xcel as the result of “stakeholder meetings with Department of Commerce,
Commission staff, and representatives of the RDF Board.”3

The Department commends Xcel for implementing these improvements. However, the
Department notes that these improvements were not added until after the Department raised
concerns about Xcel’s unreasonable contract management. Further, the Department believes that
there is still room for improvement of the RDF administrative and contractual processes by Xcel.
In particular, the Department notes that Xcel’s April 6, 2007 proposed RDF grant contract with
RCM Digesters, Inc. and Xcel’s November 6, 2012 filing requesting approval of an assignment
of the RDF grant contract from RCM Digesters, Inc. to Diamond K Feeds, LLP missed at least
one red flag — the availability (at the time of the execution of the grant contract and at the time of
the proposed assignment) of the needed fuel supply at a reasonable cost - a reasonable project
management process would have identified.4

Given the absence of a market mechanism to provide the right incentives, accountability is key to
ensuring that appropriate procedures are updated, put in place and implemented under the current
regulatory framework.

2 A discussion of the issues surrounding the failure of EP44 is provided in the “Lessons Learned” section (pp. 14-
16) of the Department’s November 1, 2012 Comments and Xcel’s November 13, 2012 Reply Comments (pp. 3-6) in
Docket No. E002/M-12-1062.

3 Source: page 3 of Xcel’s Reply Comments.

4 See issues raised by the Department in its December 6, 2012 comments at pages 4-5 out of 30 and at page 11 out
of 30 in Docket No. E002/M-03-1883.
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I11.  DEPARTMENT RECOMMENDATIONS

Based on Xcel’s failure to demonstrate the reasonableness of its actions, the Department
continues to recommend that the Commission find that the RDF grant amount of $1.1 million of
ratepayer funds expended by Xcel was not shown to be prudently incurred.

If the Commission agrees with this conclusion, the Department recommends that the
Commission require Xcel to return the expended amount of $1.1 million to the RDF fund for use
in future funding cycles. Any funds obtained through the sale of AnAerobics’ equipment,
including the $50,000 discussed by the Company, should be retained by Xcel.

/It
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