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July 31, 2013 
 
 
Burl W. Haar 
Executive Secretary 
Minnesota Public Utilities Commission 
121 7th Place East, Suite 350 
St. Paul, Minnesota  55101-2147 
 
RE: Comments of the Minnesota Department of Commerce, Division of Energy Resources 

 Docket No. E002/GR-10-971 
 
Dear Dr. Haar: 
 
Attached are the Comments of the Minnesota Department of Commerce, Division of Energy 
Resources (Department) in the following matter: 
 

Northern States Power Company’s (Xcel or the Company), a Minnesota Corporation, 
Annual Compliance Report Including a Refund Proposal for Deferred Tax Asset Balances 
Associated with the Net Operating Loss for 2012.  

 
The Petition was filed on May 31, 2013 by: 
 
 Christopher B. Clark 
 Regional Vice President 
 Rates and Regulatory Affairs 
 Northern States Power Company 
  
 
The Department recommends approval with modifications and is available to answer any 
questions the Commission may have. 
 
Sincerely, 
 
 
/s/NANCY A. CAMPBELL 
Financial Analyst, Energy Planning & Advocacy 
 
NAC/sm 
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BEFORE THE MINNESOTA PUBLIC UTILITIES COMMISSION 
 

COMMENTS OF THE 
MINNESOTA DEPARTMENT OF COMMERCE 

 
DOCKET NO. E002/GR-10-971 

 
 
 

I. SUMMARY OF PROPOSAL 
 
On May 31, 2013, Northern States Power Company, d/b/a Xcel Energy (Xcel or the Company) 
filed its second Annual Compliance Report required by the Minnesota Public Utilities 
Commission’s (Commission) May 14, 2012 Order in Docket E002/GR-10-971 (Petition).  In 
summary, the Company used a portion of the Deferred Tax Asset (DTA) balance in 2012, 
triggering a $3.989 million refund to customers.  In this filing, the Company provided 
information regarding the Company’s treatment of its DTA balances associated with the 
regulatory treatment of the Net Operating Loss (NOL) for the Minnesota Retail Jurisdiction 
electric utility operations.  In addition, the Company referenced its Renewable Energy Standard 
(RES) Rider, where the Company is proposing a true-up to actual amounts of Production Tax 
Credits.1  Since the true-up results in a surcharge to customers of approximately $3.4 million, the 
Company indicated it would be happy to consider and work with interested parties on a plan to 
net the NOL refund and RES surcharge to smooth the rate impact to customers.   
 
In this Petition the Company requested that the Commission: 
 

 Approve the Company’s proposed customer refund plan; 
 Accept this Annual Report, which; 

o Demonstrates the Company’s compliance with the terms of the NOL Agreement; 
o Illustrates the actual and expected use of the DTA, based on the Company’s actual 

2012 and forecasted earnings; and 
o Quantifies the annual revenue requirement impact to customers.  

  

                                                   
1 See Company’s June 7, 2013 filing in Docket No. E002/M-13-475. 
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II. BACKGROUND 

 
The NOL Agreement reflects the development in the record in Xcel’s 2010 rate case (Docket No. 
E002/GR-10-971) by the Company and the Minnesota Department of Commerce (Department) 
for treating net operating losses.  Under the NOL Agreement, the Company is required to track 
and return to customers the revenue requirement reduction associated with the use of the DTA, 
which occurs as the Minnesota retail electric jurisdiction has positive taxable income.   
 
In its May 14, 2012 Order, the Commission approved the NOL Agreement between Xcel and the 
Department.  The NOL Agreement included specific projections of the levels of the associated 
DTA and the timing of use of the DTA.  This DTA Tracker and Annual Compliance Report was 
required to track actual DTA levels and use (which varies from the projected balances based on 
actual results). 
 
On May 31, 2012, the Company filed its first Annual Compliance Report as required by the 
Commission’s May 14, 2012 Order in the above-referenced docket.  This Annual Compliance 
Report established a DTA Tracker for unused tax credits and depreciation deductions resulting in 
carry-forward NOL’s and DTA’s to future periods.  The Tracker began with the Company’s 
2010 Minnesota Electric Jurisdictional Report balances, which was the first year that the 
Company reported a DTA associated with NOL tax position.  The Company was not able to use 
a portion of their DTA in 2010 and 2011; therefore, no tax refund resulted at that time.     
 
 
III. DOC ANALYSIS 
 
A. NOL AGREEMENT COMPLIANCE 
 
The Company provided, on pages 3 to 4 of its petition, the compliance information required by 
the NOL Agreement approved by the Commission.  The Department reviewed this compliance 
information and concludes that it is generally complete; however, there is one concern regarding 
the rate of return as discussed below.   
 
The Department provides a brief summary of the main points of Xcel’s compliance filing, as 
follows: 
 

 The DTA balance related to the Company’s NOL tax position at the end of 2011 was 
$267 million (as shown on the Company’s Attachment B, Column 5, Line 4) and 
$215 million (as shown on the Company’s Attachment B, Column 10, Line 4) at the 
end of 2012. 

 The DTA total annual activity for 2012 was $52 million (as shown on the Company’s 
Attachment B, Column 9, Line 4), the difference between the $267 million and $215 
million.   

 The NOL Activity, resulting in a 2012 customer refund of $3.989 million and total 
estimated refund of $75 million for the 2012 to 2017 period, is discussed in detail in 
the sections below.  
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The Company’s Attachment B provides: 
 

 The NOL-related DTA balance for the Minnesota retail jurisdiction for electric utility 
operations through December 31, 2012; 

 The Company’s current forecast of the DTA balance for the period 2013 through 
2017, based on Xcel’s most recent long-range forecast that incorporates actual 2012 
information; and, 

 Year-by-year revenue requirement calculations associated with the projected DTA 
use, representing the projected amounts to be returned to customers consistent with 
the NOL Agreement. 

 
The Company’s Attachment C provides a comprehensive breakdown of all the components of 
depreciation and removal used to determine taxable income in the Company’s 2012 Actual Class 
Cost of Service Study (CCOSS or COSS), one of which is Bonus Depreciation.  The Company 
noted that during the 2010 electric rate case noted above, it was necessary to calculate and add 
these amounts to Attachment 1 of Exhibit 105, because the tax law changed during the test year, 
and so these amounts were not a part of the initial case data.2  
 
The Department asked the Company, in DOC information request number 1197,3 to explain the 
calculation supporting the “Operating Income” calculation as shown in Xcel’s Attachment B, 
NOL/DTA Return to Customer Estimate, Line 8.  The Company explained its calculation for the 
Operating Income question and provided Attachment 1, which is a reproduction of Attachment B 
of the Company’s petition, with formulas added to document the calculation included in the 
spreadsheet.  The Department appreciates Xcel’s inclusion of Attachment 1 and the Company’s 
explanation and considers the calculation for Operating Income to be reasonable.  The 
Department recommends that the Commission require Xcel to include the formulas in future 
Annual Compliance Reports.    
 
The Department also asked the Company, in DOC information request number 1197, to explain 
why it is reasonable to use the Composite Cost of Capital of 8.08% as shown on Attachment B, 
NOL/DTA Return to Customer Estimate, Line 3, instead of the Commission-approved 
authorized rate of return of 8.31% established in Docket No. E002/GR-10-971.  The Company 
provided the following response: 
 

We use the Composite Cost of Capital of 8.08% in compliance 
with the Agreement between the Company and the Department for 
treatment of net operating losses that was accepted by the 
Commission and included in its May 14, 2012 FINDINGS OF 
FACT, CONCLUSIONS, AND ORDER in this docket.  The 
Agreement calls for a May 31, Compliance Report and refund 
determination (if any) based on the actual results as reported in the 
Company’s Annual Jurisdictional Report filed with the Department  

                                                   
2 The Department notes that we raised this issue in Campbell Direct and Surrebuttal Testimonies. 
3 The Department includes a copy of the three information requests and responses referenced in these comments as 
DOC Attachment A to these comments. 
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and the Commission each May 1. The COSS supporting this report 
incorporates actual revenues, costs and rate base components.  It 
also incorporates actual cost of debt and capitalization ratios.  The 
ROE used to determine the indicated revenue deficiency is the 
Company’s last authorized ROE level.  The capital cost rates and 
ratios as incorporated into the May 1 Jurisdictional Annual Report 
COSS are as follows: 

 
Capital Structure Rate Ratio Weighted Cost 
Long Term Debt 5.7072% 45.3838% 2.5900% 
Short Term Debt 0.9830% 1.8365% 0.0200% 
Preferred Stock 0.0000% 0.0000% 0.0000% 
Common Equity 10.3700% 52.7797% 5.4700% 
Required Rate of Return 8.0800% 

    
While the Department expected the Company to update the tax-related numbers including the 
DTA amounts and the DTA use amounts for current and future years based on the May 1 Annual 
Jurisdictional Report, the Department did not expect the Company to adjust the authorized rate 
of return to the May 1 Annual Jurisdictional Report.  Using a lower rate of return, as proposed by 
the Company, decreases the refund for consumers. 
 
The Department reviewed the NOL Agreement again,4 and notes that there is reference to the 
May 1 Annual Jurisdictional Report for purposes of trueing up to actual results the DTA and tax 
components, but there does not appear to be any language that supports trueing up the rate of 
return as suggested by the Company in the above referenced information request response.  
Further, the Department does not consider it appropriate to true-up the rate of return outside of 
the Company’s rate case based on an unaudited figure.  Moreover, the DOC is not aware of any 
past refunds or dockets where a utility has been allowed to update the rate of return outside of a 
rate case.  Finally, the Department is concerned because it is not feasible to perform the same 
detailed review as is done in the Company’s rate cases of every May 1 Annual Jurisdictional 
Report during the period where the NOL amounts will be returned to ratepayers.  As a result, the 
Department recommends that the Commission require the Company to use the rate of return of 
8.31% as authorized in the 2010 rate case, instead of the Company’s proposed 8.08%.   
 
Based on our review, the Department considers the Annual Compliance Report to be complete 
and the amounts included to be reasonable, except for the rate of return.  The Department 
recommends that the Commission require Xcel to use the Commission’s authorized rate of return 
of 8.31% instead of the Company’s proposed 8.08%.  Further, the Department recommends that 
the Commission require the Company, for the next Annual Compliance Report, to include 
formulas for Attachment B, consistent with what Xcel provided in Attachment 1 to the 
Company’s response to DOC information request number 1197. 
  

                                                   
4 The Department has attached Exhibit 105 from the 2010 rate case, which consists of the Commission-approved 
NOL Agreement, as DOC Attachment B to these comments.  
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B. 2012 NOL ACTUAL ACTIVITY 

 
The Company noted that its cumulative NOL through December 31, 2011 caused $588.7 million 
of deductions to be carried forward to a future period, resulting in a DTA of $240.2 million.  In 
addition, the Company noted that $27.1 million of production tax credits (PTCs) could not be 
used, resulting in a total DTA of $267.3 million at the end of 2011 (as shown on the Company’s 
Attachment B, Column 5). 
 
According to the Company, each year the Company files its tax return in September for the 
previous year, and then updates the balances in the DTA Tracker to reflect these changes.  In 
total, the Company used $173.6 million in deductions in 2012 (as shown on the Company’s 
Attachment B, Column 9, Line 1).  This total is made up of: 
 

 $73.7 million of deductions (see Company Attachment B, Column 6, Line 1) as a 
result of the Company taking advantage of tax provisions included in Code Section 
172(f) that allowed deductions incurred in 2010 and 2011 to be carried back to prior 
years.  This reduced the Company’s NOL carry-forward, and increased the customer 
refund by $1.794 million; 

 With respect to 2012 current-year activity, the Company had positive taxable income 
to support the use of the $99.9 million in deductions (as shown on the Company’s 
Attachment B, Columns 7 and 8, Line 1) that were carried forward from prior 
periods.  This reduces Xcel’s NOL carry-forward, and increases the customer refund 
by $3.299 million; and, 

 Due to prioritizing deduction use before credit use, an additional $18.5 million of 
Production Tax Credits (as shown on the Company Attachment B, Column 8, Line 3) 
were deferred and carried forward to future periods.  This decreases the customer 
refund by $1.104 million. 

 
As a result of the three bulleted items, the net use resulting from this 2012 DTA activity created 
a customer refund obligation of $3.989 million, as shown on the Company’s Attachment B, 
Column 13, Line 10.  
 
Based on our review, the Department considers the Company’s summary of the 2012 NOL 
actual activity, which resulted in a $3.989 million refund to customers, to be reasonable.  

 
C. PENDING 2013 TEST YEAR RATE CASE 

 
The Company included a revenue requirement reduction of $4.2 million in its proposed 2013 test 
year, which according to the Company was based on their estimated NOL/DTA use, assuming 
recovery of the Company’s initially requested revenue deficiency.  After incorporating 
adjustments in response to rate case developments, the Company reduced its estimated 
NOL/DTA use downward by $1.4 million to $2.8 million, based on the Company’s hearing 
position in the rate case.  The Company noted that if the final approved COSS in the pending 
case included a different level of revenue requirement benefit, the Company would incorporate a 
corresponding adjustment to the DTA Tracker for the amount included in final rates.  The  
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Department considers the adjustment or true-up to the DTA Tracker to basically reflect actual 
amounts to be reasonable and consistent with the NOL Agreement 

 
D. PROJECTED DTA USE 
 
The Company noted that their projections for the NOL-related DTA factored in the 2013 tax 
legislation, which passed at the beginning of 2013, and extends the bonus tax depreciation 
provisions on qualifying investments.  As a result, the balance available for future use is 
expected to increase in 2013.  The Company noted that they anticipate making an additional 
Section 172 (f) carry-back claim for 2013 qualifying deductions.  The Company indicated that, 
given the current uncertainty of final rates, it will report in the next Annual Compliance Report 
the result of all these variables on an actual basis, and refund to customers the revenue 
requirement value of any 2013 actual DTA use in excess of any amounts included in base rates.  
The Company’s current projections show the NOL-related DTA balances reaching a maximum 
level of $299.7 million at the end of 2013 (as shown on the Company’s Attachment B, Column 
3, Line 8), which the Company projects will be reduced to zero through DTA use for tax 
purposes over the 2014 to 2016 period (as shown on the Company’s Attachment B, Columns 4, 6 
and 8, Line 8).  The estimated DTA use is $129.4 million for 2014, $145.6 million for 2015 and 
$24.6 million for 2016.  The Company noted that their estimated DTA use assumes that the 
Company has adequate revenues to earn its last authorized return, and that no new bonus tax 
depreciation provisions or other tax incentives are enacted.  Additionally, the Company noted 
that timing of DTA use will vary with the actual realized financial results. 
 
The Department considers the NOL-related DTA balance and proposed use to be reasonable 
based on information available at this time. 
 
E. ANNUAL REVENUE REQUIREMENT REDUCTION AND RESULTING REGULATORY 

LIABILITY 
 

As discussed above, the Company experienced a DTA balance use in 2012, resulting in a 
revenue requirement reduction and customer refund obligation of $3,989,000, as provided in the 
table at the bottom on the Company’s Attachment B.  As a result, the Company stated that it has 
established a regulatory liability in Federal Energy Regulatory Commission (FERC) Account 
254, Other Regulatory Liabilities, equal to the $3,989,000 revenue requirement of the 2012 DTA 
balance use.  The Company proposed a one-time refund of this amount to customers, which is 
discussed below. 
 
The Company has projected its cumulative revenue requirement reduction, and therefore 
customer refund obligation, associated with the full use of the DTA balance for the period 2013-
20175 as approximately $75 million (as shown on the Company’s Attachment B, Column 19, 
Line 10).  The Company noted that the level and timing of this DTA balance use will continue to 
vary as the components of taxable income change over time.   
  

                                                   
5 The Department notes the refund period of 2013 to 2017 lags the actual tax use period of 2012 to 2016 by one year 
due to the May 1 reporting following the tax year that the DTA use actually occurs.  
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Based on our review, the Department considers the estimated total DTA tax refund obligation 
and estimated DTA use to be reasonable based on the information available at this time. 

 
F. CUSTOMER REFUND PROPOSAL 

 
The Company discussed their refund proposal on pages 7 to 8 and in Attachment D of their 
petition.  The Company proposed that the $3,989,000 revenue requirement refund balance for the 
2012 DTA use be refunded to customers through a one-time bill credit, with interest accrued at 
the Prime Rate beginning with May 1, 2013, the date on which the Company submitted it’s 
Minnesota Electric Jurisdictional Report that identified the refund obligation.  The Company 
provided that the use of the Prime Rate is consistent with recent refunds approved by the 
Commission, and provided the Company’s refund of the excess Monticello Decommissioning 
Escrow Fund in Docket No. E002/M-08-1201 as a case to support its proposal.  The Company 
provided on its Attachment E the interest that would accrue for different time periods over the 
next few months, depending on when the Commission issues its Order approving the refund 
plan.  The Company estimated the refund amount for a typical residential electric customer to be 
approximately $1.40 plus interest, based on average monthly usage of 675 kWh.       
 
The Company proposed that the refund be based on 2012 customer usage, the same method that 
was approved by the Commission in the recent Incentive Compensation refund.6  The Company 
indicated that it would begin applying credits to all active accounts within 90 days of receipt of 
the Commission’s Order approving the refund plan in this docket.  The Company noted that the 
actual credits will be based on customer usage over the 12 months preceding initiation of the 
refund process.  The Company stated that it will file a compliance report summarizing the results 
of the customer refund within 30 days of completing the refund process.  
 
As noted in the Summary of Proposal Section above, the Company referenced its Renewable 
Energy Standard (RES) Rider, where the Company proposed a true-up to actual amounts of 
Production Tax Credits.  Since the true-up results in a surcharge to customers of approximately 
$3.4 million, the Company indicated it would be happy to consider and work with interested 
parties on a plan to net the NOL refund and RES surcharge to smooth the rate impact to 
customers.   
 
The Department asked the Company, in DOC information request number 1196, to compare the 
allocation of the NOL tax refund to customer classes using 1) the Company’s proposed method 
of 2012 customer sales, and 2) the Department’s alternative method used in Docket No. 
E002/GR-10-971 for purposes of recovery of the deferred tax assets and liabilities using a rate 
base method.  The Department also asked the Company to explain why their proposed allocation 
method based on 2012 customer sales was reasonable.   
 
The Company indicated in its response to DOC information request number 1196 that the 
customer sales method was proposed for its ease of understanding and administrative efficiency.  
The Company noted that it did not prepare and file a final compliance level CCOSS in Docket 
No. E002/GR-10-971; therefore, the Company used its filed rebuttal position to develop the  

                                                   
6 Docket Nos. G002/GR-06-1429, Compliance Filing (June 5, 2009) and Commission Order (July 21, 2009). 
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alternative method requested by the Department, based on the class allocators approved in the 
Company’s 2010 rate case (rate base method).  The Company indicated that they are open to 
using the Department’s alternative methodology. 
 
Based our review of the Company’s response to DOC information request number 1196, the 
Department recommends that the Commission require the Company to use the rate base method 
for allocating the NOL tax refund to customer classes.  The Department supports the rate base 
method for refunding to classes since it is more consistent with the way the recovery of deferred 
tax assets and liabilities was handled in the E002/GR-10-971 rate case; therefore, the rate base 
method provides a better matching of costs and revenues.7  Further, a more accurate and 
consistent refunding method is very important in light of the expected $75 million total DTA-
NOL tax refunds expected for the period 2013 to 2017. 
 
The Department asked the Company, in DOC information request number 1195, to explain how 
the netting of the NOL refund with the RES surcharge would be accomplished and any effects on 
refund/charges by customer class. 
 
The Company noted there are two methods that could be used to net the NOL refund and RES 
surcharge.  The first method would be to calculate the NOL refund and RES surcharge dollars by 
class (net by class method), and net them together such that there would be no change to the net 
dollar level in each class.  Because the refund and surcharge are based on different class 
allocations, it is possible that each class could end up in either a net surcharge or net refund 
position.  The second method would be to net the total NOL refund dollars and interest with the 
total RES surcharge dollars (net by total method), and then allocate to class.  Since the net 
dollars would be a refund, the Company recommended that the net refund be allocated to classes 
based on customer sales in the same manner as the total NOL refund.  In effect, this second 
approach would change the allocation of the net NOL refund and RES surcharge dollars to 
customer classes. 
 
The Company included an Attachment A to their information request response which shows the 
estimates for the proposed NOL refund by class (using the Company’s proposed customer sales 
method) and the RES surcharge by class (based on base revenue method), as well as examples of 
each of the methods on netting (net by class and net by total).  The Company included an 
Attachment B to their information request response which shows the calculation for the NOL 
refund using the (rate base method) requested by the Department for the NOL refund and the 
RES surcharge by class (based on the base revenue method), as well as examples of each of the 
methods on netting. 
 
As discussed above in response to DOC information request number 1196, the Department 
supports the allocation based on the rate base method for the NOL refund, which is reflected in 
the Company’s Attachment B of DOC information request number 1197.  For the two netting  

                                                   
7 The Department notes that the rate base method is based on the CCOSS from Xcel’s Rebuttal Testimony which 
reflected recommended changes by the Department in the rate case proceeding.  The rate base method does not 
include any revenue apportionment; however, since Xcel’s CCOSS is almost at fully allocated cost, this does not 
material change the results of assigning the NOL refund to customer classes.   
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methods shown on Attachment B, the Department recommends that the Commission approve 
Method 1 “net by class” method since it would retain the allocations to classes.  That is, this 
method first allocates the NOL refund to customer classes using the Department-proposed rate 
base method, allocates the RES surcharge to customer classes using the Company-proposed base 
revenue method, and then adds up the separately calculated refund and surcharge allocated to 
each customer class, so that the netting occurs at the class level rather than the total level.   
 
Method 1 “net by class” is preferable because it assigns the refund and surcharge to customer 
classes consistent with the way these revenues and costs were treated in the rate case and 
therefore the manner in which they were collected from customers. Method 2 “net by total” first 
nets the NOL refund and RES surcharge and then assigns the smaller net refund amount 
(estimated by the Company as $713,417)8 to the customer classes using the 2012 customer sales 
method.  While Method 2 has the advantage of providing a refund to all classes, it is the least 
accurate method of refunding consistent with how ratepayers paid for the related revenues and 
costs through the rates set in the rate case.  Additionally, because both the NOL refund and the 
RES true-up are ongoing, and the amounts refunded over the years are material dollar amounts, 
the refunds should be allocated using the most accurate method, rather than the method that is 
administratively easier.   
 
For all of the above reasons, should the Commission decide to allow Xcel to net the NOL refund 
and the RES surcharge to minimize the rate impact to customers, the Department recommends 
that the Commission approve the allocation based on the rate base method for assigning the NOL 
refund to customer classes, and approve Method 1 “net by class” which assigns the NOL refund 
and RES surcharge to customer classes first and then nets the refund and surcharge within each 
customer class.  The Department notes that netting the NOL refund and RES surcharge is less 
transparent for customers and both the NOL refund and the RES surcharge are ongoing annual 
amounts.  The Department recommends that the Commission accept the Company’s refund plan, 
with the modifications recommended by the Department. 
 
 
IV. RECOMMENDATIONS 
 
Based on our review, the Department considers the Annual Compliance Report to be complete 
and the amounts included to be reasonable, except for the rate of return.  The Department 
recommends that the Commission require Xcel to use the Commission’s authorized rate of return 
of 8.31% instead of the Company-proposed 8.08%.  The Department recommends that the 
Commission require the Company for the next Annual Compliance Report to include formulas 
for Attachment B, consistent with what the Company provided in its Attachment 1 in response to 
DOC information request number 1197. 
 
The Department considers the Company’s summary of the 2012 NOL actual activity, which 
resulted in a $3.989 million refund to customers, to be reasonable.  
  

                                                   
8 See Attachment B, Method 2 of Xcel’s response to DOC Information Request No. 1195. 
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The Department also considers the adjustment or true-up to the DTA Tracker to reflect actual 
amounts and to be reasonable and consistent with the NOL Agreement. 

 
In addition, the Department considers the NOL-related DTA balance and use to be reasonable 
based on information available at this time. 
 
Finally, the Department considers the estimated total DTA tax refund obligation and estimated 
DTA use to be reasonable based on the information available at this time. 
 
The Department recommends that the Commission approve the rate base allocation method for 
assigning the NOL refunds to customer classes and, should the Commission decide to allow Xcel 
to net the NOL refund and RES surcharge, approve Method 1 “net by class,” which assigns the 
NOL refund and RES surcharge to customer classes first and then nets the refund and surcharge 
within each customer class.  The Department recommends that the Commission accept the 
Company’s refund plan, with the modifications recommended by the Department. 
 
 
 
 
/sm 
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