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Main Issue 

 

 

Should the Commission approve or reject the proposed Interconnection Agreements 

(ICAs)?  Note that the same issue regarding jurisdiction over disputes arises in all three 

ICAs. 

 

 
 

Relevant Documents 
 

 

 

CenturyTel/Integra Proposed ICA (14-778) ..................................................... September 12, 2014 

DOC Comments (14-778) ................................................................................. September 22, 2014 

DOC Supplemental Comments (14-778) ............................................................... October 24, 2014 

OAG Reply Comments (14-778) ........................................................................... October 28, 2014 

 

Embarq/Integra Proposed ICA (14-779) ........................................................... September 12, 2014 

DOC Comments (14-779) ................................................................................. September 22, 2014 

DOC Supplemental Comments (14-779) ............................................................... October 24, 2014 

OAG Reply Comments (14-779) ........................................................................... October 28, 2014 

 

CenturyTel/CenturyLink Proposed ICA (14-794) ............................................ September 24, 2014 

DOC Comments (14-794) ................................................................................. September 26, 2014 

DOC Supplemental Comments (14-794) ............................................................... October 24, 2014 

OAG Reply Comments (14-794) ........................................................................... October 28, 2014 

 

US WEST v. MN PUC (see Attachment A).............................................................. March 30, 1999 

 

 
 

Background 
 

 

 

On September 12, 2014, petitions for approval of two interconnection agreements (ICAs) were 

filed in Dockets 14-778 and 14-779.   
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On September 22, 2015, the Minnesota Department of Commerce (DOC) filed comments 

recommending approval of the petitions in Dockets 14-778 and 14-779.   

 

On September 24, 2014, a third petition for approval of an ICA was filed in Docket 14-794.   

 

On September 26, 2014, DOC filed comments recommending approval in Docket 14-794. 

 

On October 24, 2014, DOC filed supplemental comments modifying its position to recommend 

rejection of all three proposed ICAs.  That recommendation was based on objection to language 

common to all three agreements. 

 

On October 28, 2014, the Minnesota Office of the Attorney General – Antitrust and Utilities 

Division (OAG) filed comments recommending rejection of all three agreements. 

 

 
 

Decision Criteria 
 

 

 

The Telecommunications Act of 1996, § 252(e)(1), states that: 

 

Any interconnection agreement adopted by negotiation or arbitration shall be 

submitted for approval to the State commission.  A State commission to which 

an agreement is submitted shall approve or reject the agreement, with written 

findings as to any deficiencies. 

 

And § 252(e)(4) states, in part: 

 

If the State commission does not act to approve or reject the agreement within 90 

days after submission by the parties of an agreement adopted by negotiation … the 

agreement shall be deemed approved. 

 

The 90-day deadline for Dockets 14-778 and 14-779 is December 11, 2014.  The 90-day 

deadline for Docket 14-794 is December 23, 2014.   

 

With respect to the Commission’s decision criteria § 252(e)(2) states, in part: 

 

The State commission may only reject … an agreement (or any portion thereof) 

adopted by negotiation … if it finds that (i) the agreement (or portion thereof) 

discriminates against a telecommunications carrier not a party to the agreement; 
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or (ii) the implementation of such agreement or portion is not consistent with the 

public interest, convenience, and necessity … 

 

 
 

Objections to the ICAs 
 

 

 

DOC Objection 

 

DOC’s recommendation of rejection focuses on two clauses in the ICAs.  They are: 

 

9.3 Choice of Law and Venue. This Agreement shall be governed by and construed in 

accordance with the Act, applicable federal and (to the extent not inconsistent 

therewith) domestic laws of the State where the services are being provided, and shall 

be subject to the exclusive jurisdiction of the State or of the federal courts of 

Monroe, Louisiana.
1
 In all cases, choice of law shall be determined without regard to 

a local State’s conflicts of law provisions. [emphasis added] 

 

And, 

 

16.2.4  If the Parties are unable to resolve the dispute within sixty (60) Days after delivery of 

the initial notice of the dispute, then either Party may file a petition or complaint with 

any court, commission or agency of competent jurisdiction seeking resolution of 

the dispute. The petition or complaint shall include a statement that both Parties have 

agreed (by virtue of this stipulation) to request an expedited resolution within sixty 

(60) Days from the date on which the petition or complaint was filed, or within such 

shorter time as may be appropriate for any Service Affecting dispute. [emphasis 

added] 

 

DOC believes the provision in Section 9.3, which purports to remove the Commission’s 

jurisdiction over the agreements, and afford “exclusive jurisdiction” instead to courts of 

Louisiana, is not likely to encourage competition in Minnesota or to be in the public interest. At 

best, the agreements are ambiguous because the “exclusive jurisdiction” of the “courts of 

Louisiana” provision of Section 9.3 is inconsistent with Section 16.2.4, which affords 

jurisdiction of disputes to courts, agencies and commissions with “competent jurisdiction.” 

                                                 
1
 Section 9.3 in dockets 14-778 and 14-779 refers to Monroe, Louisiana.  Section 9.3 in docket 14-794 refers to 

Monroe, Texas.  DOC notes that CenturyLink has confirmed that the 14-794 language should refer to Louisiana, not 

to Texas. [p.3, footnote 4, DOC Comments, October 24, 2014] 
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DOC argues the ICAs are contrary to the public interest: 

 

By selecting a venue in Louisiana, CenturyLink may achieve selection of law, rendering 

dispute resolution lengthy, cumbersome, duplicative and unduly complicated. 

 

If Louisiana courts are given “exclusive” jurisdiction it is highly unlikely that the 

Minnesota public agencies or other Minnesota carriers or consumers would seek to 

intervene or participate in matters affecting the public interest in Minnesota.  

 

The surrender of primary jurisdiction by the Commission could have far-reaching and 

unintended consequences. The Dispute Resolution section of the agreements is 

unacceptable because it purports to share Commission jurisdiction over disputes arising 

under Commission-approved agreements to agencies other than the Commission.  

Normally, the FCC, not foreign courts, acquire this authority if the State fails to exercise it.  

 

DOC does not believe that the negotiation of an ICA is always a negotiation between 

equals. In certain cases it has been very difficult and costly for a Competitive Local 

Exchange Carrier (CLEC) to make any changes to an agreement. A Minnesota CLEC may 

be forced to accept dispute resolution language that puts the CLEC at a disadvantage if 

CenturyLink selects Louisiana as the venue. 

 

DOC argues that there is precedent for addressing these issues. In Docket 06-1452 the 

Commission agreed with DOC’s analysis that similar provisions in which venue and jurisdiction 

were established outside Minnesota were contrary to the public interest. 

 

DOC recommends that the following provisions replace and supplement the existing provisions 

of the three agreements: 

 

9.3  Choice of Law and Venue. This Agreement shall be governed by and construed in 

accordance with the Act, applicable federal and (to the extent not inconsistent 

therewith) domestic laws of the State where the services are being provided, and shall 

be subject to the exclusive jurisdiction of the State or of the federal courts of 

Minnesota. 

 

16.2.4 If the Parties are unable to resolve the dispute within sixty (60) Days after delivery of 

the initial notice of the dispute, then either Party may file a petition or complaint with 

the Federal Communications Commission or the state Public Utilities Commission 

where the action falls within those jurisdictions. 
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16.2.4.1 Any action not within the jurisdiction of the Federal Communications 

Commission or the state Public Utilities Commission will be brought in 

either a federal or state court in the State in which this Agreement has been 

filed with a public utility commission, or in a forum to which both parties 

have agreed. The Parties agree that such courts have personal jurisdiction 

over them. The agreement shall not prohibit either party from litigating, 

including appealing, any dispute before the Minnesota Commission or 

before a state or federal court located in Minnesota. 

 

16.2.4.2 The petition or complaint shall include a statement that both Parties have 

agreed (by virtue of this stipulation) to request an expedited resolution 

within sixty (60) Days from the date on which the petition or complaint was 

filed, or within such shorter time as may be appropriate for any Service 

Affecting dispute. 

 

16.2.8 The Parties agree to give notice to the Commission of any law suits, or other 

proceeding that involve or arise under the Agreement to ensure that the Commission 

has the opportunity to seek to intervene in the proceeding on behalf of the public 

interest.  Any final or binding order resulting from a dispute resolved under the 

procedures of section 16.2.4.1 may be entered in any court having jurisdiction 

thereof. The Parties shall submit a copy of each such order to the Commission, the 

Department Commerce, and the Office of Attorney General, Residential and Small 

Business Utilities Division for the purpose of determining any filing and or review 

obligation under federal or state law. 

 

DOC further recommends that the Commission expedite the process of approving revised 

agreements that conforms to the Commission’s decision.  This may include delegating authority 

to the Executive Secretary to examine any revisions filed by the Parties, confirming that the 

deficiencies have been corrected as recommended, and issuing a letter to the Parties approving 

the revised agreements as of the date of filing. 

 

 

OAG Objection 

 

OAG generally agrees with the DOC analysis on these matters and joins in the DOC 

recommendation that the agreements in each docket, as currently written, be rejected. 
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Signatories to the ICAs 

 

The signatories to the ICAs did not file comments. 

 

 
 

 
Staff Analysis 

 
 

 

The Act dictates that a state commission “shall approve or reject the agreement, with written 

findings as to any deficiencies.” [§ 252(e)(1)]  And the Commission “ may only reject … an 

agreement (or any portion thereof) adopted by negotiation … if it finds that (i) the agreement (or 

portion thereof) discriminates against a telecommunications carrier not a party to the agreement; 

or (ii) the implementation of such agreement or portion is not consistent with the public interest, 

convenience, and necessity …[§ 252(e)(2)] 

 

If the Commission determines that it is not in the public interest of Minnesota’s consumers to 

cede jurisdiction over ICA disputes to the courts of Louisiana it must reject the agreements.  The 

parties to the agreements may then choose to (or choose not to) approach the Commission with 

another contract.  The Commission’s “written findings as to any deficiencies” can provide 

guidance to the negotiating parties. 

 

Jurisdiction 

 

Staff is in agreement with DOC and OAG that it is not in the public interest of Minnesota’s 

consumers to cede jurisdiction over ICA disputes to the courts of Louisiana.  Although there are 

myriad ways of crafting contract language to retain Minnesota authority, the language offered by 

DOC is not unreasonable.  Staff, however, suggests that the language proposed by DOC in 

Section 16.2.8 be modified to refer to the “Antitrust and Utilities Division” as opposed to the 

“Residential and Small Business Utilities Division.” 

 

Previous ICAs 

 

It is important to note that the Commission has approved at least one ICA in the past that 

includes language granting jurisdiction over disputes to the courts of Louisiana (specifically, in 

Docket 14-194, approved June 13, 2014).  And it is of at least equal importance to note that 

Commission approval of contract terms at one point in time does not prevent the Commission 

from rejecting identical terms at another point in time. 
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On March 17, 1997, the Commission approved an ICA between MFS and US WEST (Docket 

96-729).  On April 4, 1997, US WEST and OCI sought approval to adopt, in entirety, (opt into) 

the MFS/US WEST agreement pursuant to § 252(i) of the Act (Docket 97-522).  On May 21, 

1997, US WEST and KMC also sought approval to opt into the MFS/US WEST agreement 

(Docket 97-850).  The Commission rejected the two requests to adopt terms identical to those of 

the MFS/US WEST contract and recommended modifications that could cure deficiencies in the 

contracts.  In both cases the parties submitted modifications to the contract terms, and the 

modified agreements were subsequently approved. 

 

On August 21, 1997, US WEST filed a complaint with the US District Court, Minnesota District, 

arguing that the Commission exceeded its authority by rejecting contract terms of the two opt-in 

agreements the Commission had previously approved in the form of the MFS/US WEST 

agreement.
2
  The Court’s decision may be instructive (see Attachment A).  It rejected US 

WEST’s arguments stating: 

 

In evaluating negotiated agreements, state commissions are permitted by the Act 

to reject a negotiated agreement if it discriminates against a third-party 

telecommunication carrier or if it is not consistent with the public interest, 

convenience, and necessity. These are the only directives given by the Act 

concerning a state commission’s evaluation of negotiated agreements.  If 

Congress had wanted to further limit a state commission’s ability to approve 

adopted agreements, it could have said so in clear language.  It chose not to do so.  

There is no requirement in the Act, either explicit or implicit, that a state 

commission must approve an agreement or portion of an agreement that is 

identical to one previously approved. [p. 13] 

 

And, 

 

A state commission has the statutory latitude to determine, upon reflection and 

perhaps more evidence, that a previously approved provision of an agreement is 

actually contrary to the public interest. [p. 13] 

 

And,  

 

Therefore, it is not inherently arbitrary and capricious for the MPUC, whose 

membership changes over time, to decide that a provision protects the public 

interest at one point and then later determine that it does not.  A commission 

                                                 
2
 US WEST Communications v. MN PUC. Memorandum Opinion and Order; File No. 97-CV-1921; US District 

Court, District of Minnesota, March 30, 1999. 
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should weigh the previous approval in its contemplations, and the evidence here 

does suggest that the MPUC was aware that identical provisions had already been 

approved.  However, the fact of prior approval alone does not bind a state 

commission to its previous decision.  If a certain latitude were not allowed, the 

MPUC would be forever precluded from correcting past omissions or errors even 

though it now believes them to be contrary to the public interest. [p. 14] 

 

Expedited Approval Process 

 

If the Commission rejects the agreements the parties may choose to approach the Commission 

with modified contracts incorporating the modified language suggested by the Commission. 

DOC recommends that the Commission expedite the process of approving a revised agreement 

that conforms to the Commission’s decision.  This may include delegating authority to the 

Executive Secretary to examine any revisions filed by the Parties, to confirm that the deficiencies 

have been corrected as recommended, and to issue a letter to the Parties approving the revised 

agreement as of the date of filing. 

 

Staff does not have a strong objection to this DOC recommendation.  However, Staff believes 

that the filing of modified agreements may better be processed like any other filing.  The parties 

may choose to file language identical to that which the Commission recommends.  In this case 

the task of the Executive Secretary would be relatively simple.  However, the parties may choose 

to craft different language that could also, potentially, meet the Commission’s approval.  In this 

case the task of the Executive Secretary could become more difficult.  Here, it may be 

appropriate to refer the matter back to the Commission.  Currently, the Commission relies on its 

“consent calendar” as a way of expeditiously handling the vast majority of ICAs.  This process 

requires relatively few resources and can be accomplished in a relatively short time. 

 

 

Commission Options re: Contract Terms 

 

Note: The Commission should recognize that its decision will affect three different 

contracts.  If there is any reason to distinguish one contract from the others the 

Commission should address three separate motions.  At the time of the writing of this 

Briefing Paper Staff is unaware of any difference between the contracts in terms of the 

issues or the arguments of the parties. 

 

A.1 Approve the ICAs as filed. 
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A.2 Reject the ICAs as not in the public interest.  Find that the deficiencies can be remedied 

by (i) deleting the provisions in Section 9.3, 16.2.4, and 16.28 and (ii) by replacing the 

deleted language with the following provisions: 

 

9.3  Choice of Law and Venue. This Agreement shall be governed by and construed in 

accordance with the Act, applicable federal and (to the extent not inconsistent 

therewith) domestic laws of the State where the services are being provided, and 

shall be subject to the exclusive jurisdiction of the State or of the federal courts of 

Minnesota. 

 

16.2.4 If the Parties are unable to resolve the dispute within sixty (60) Days after 

delivery of the initial notice of the dispute, then either Party may file a petition or 

complaint with the Federal Communications Commission or the state Public 

Utilities Commission where the action falls within those jurisdictions. 

 

16.2.4.1 Any action not within the jurisdiction of the Federal Communications 

Commission or the state Public Utilities Commission will be brought in 

either a federal or state court in the State in which this Agreement has 

been filed with a public utility commission, or in a forum to which both 

parties have agreed. The Parties agree that such courts have personal 

jurisdiction over them. The agreement shall not prohibit either party 

from litigating, including appealing, any dispute before the Minnesota 

Commission or before a state or federal court located in Minnesota. 

 

16.2.4.2 The petition or complaint shall include a statement that both Parties have 

agreed (by virtue of this stipulation) to request an expedited resolution 

within sixty (60) Days from the date on which the petition or complaint 

was filed, or within such shorter time as may be appropriate for any 

Service Affecting dispute. 

 

16.2.8 The Parties agree to give notice to the Commission of any law suits, or other 

proceeding that involve or arise under the Agreement to ensure that the 

Commission has the opportunity to seek to intervene in the proceeding on behalf 

of the public interest.  Any final or binding order resulting from a dispute resolved 

under the procedures of section 16.2.4.1 may be entered in any court having 

jurisdiction thereof.  The Parties shall submit a copy of each such order to the 

Commission, the Department of Commerce, and the Office of the Attorney 

General, Residential and Small Business Antitrust and Utilities Division for the 



Staff Briefing Paper for Dockets 14-778, 14-779 & 14-794 on November 24, 2014 Page 10 
 

 
purpose of determining any filing and or review obligation under federal or state 

law. 

 

A.3 Take other action. 

 

Staff recommends option A.2. 

 

 

Commission Options re: Expedited Approval 

 

Note: To the extent the Commission rejects one or more of the contracts it should make a 

decision as to the proposed expedited approval process – for each of the rejected contracts.  

If the Commission approves the contracts as filed it need not address the options below. 

 

B.1 Take no action to modify the review process. 

 

B.2 In the event the parties file revised contract language within two weeks of the order 

rejecting the contracts, grant the Executive Secretary authority to review the modified 

agreements, to approve the modified agreements should the Executive Secretary 

determine that the modified contract language remedies the deficiencies identified by the 

Commission, and to issue a letter indicating approval of the terms as of the date of the 

filing of the modified terms. 

 

Staff recommends option B.1. 
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ATTACHMENT A 

 

 

U S WEST v. MN PUC 

Memorandum Opinion and Order 

U.S. District Court, District of Minnesota 

File No. 97-CV-1921 ADM/AJB 

March 30, 1999 

 
































