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NOTICE OF AND ORDER FOR 
HEARING 

PROCEDURAL HISTORY 

I. Background 

On November 19, 2011, at the Northern States Power Company d/b/a Xcel Energy (Xcel) 

Sherburne County Generating Station (Sherco), a catastrophic failure of a turbine forced the 
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shutdown of a generating unit (Sherco Unit 3, or Sherco 3) until October 2013. In response to the 

prolonged outage, Xcel purchased replacement power and additional fuel from other sources, 

which Xcel’s customers paid for through the automatic fuel-clause adjustment. 

In November 2013, Xcel, the co-owner of Sherco 3, and their insurers initiated a lawsuit against 

the turbine manufacturer, General Electric Company (GE), for damages associated with the 

turbine failure and outage. They asserted five tort causes of action based on allegations that GE 

improperly designed and manufactured the turbine and failed to warn Xcel of certain risks. 

On May 8, 2015, the Commission referred questions of Xcel’s prudence in managing the 

circumstances surrounding the Sherco 3 outage, and the recoverability and ratemaking treatment 

of replacement power and additional fuel costs, to the annual fuel-clause adjustment dockets.1 

On June 2, 2016, the Commission decided to wait until the conclusion of the litigation regarding 

legal liability for the incident before deciding whether Xcel’s energy replacement costs were 

prudently incurred and recoverable from ratepayers.2  

On November 2, 2018, Xcel filed a litigation update stating that it had reached a settlement with 

GE resulting in a payment to Xcel, which would be credited to ratepayers, in exchange for the 

dismissal of Xcel’s claims against GE in the lawsuit. 

On April 11, 2019, the Commission authorized Xcel to refund the GE settlement proceeds as a 

credit to customers through the monthly fuel-clause adjustment beginning February 1, 2019.3 

The Commission also ordered Xcel, at the conclusion of the litigation, to file information about 

the costs arising from the Sherco 3 incident; which of those costs have been recovered, approved 

for recovery, denied, or deferred; and any proceeds from insurance or third-party settlements.4 

Following Xcel’s settlement with GE, the trial proceeded on Xcel’s insurers’ claims against GE, 

with GE asserting as a defense that Xcel’s own negligence caused the loss. The jury found that 

Xcel was negligent in its operation and maintenance of Sherco 3 and that this negligence was a 

direct cause of the loss. The jury found Xcel 48% at fault and GE 52% at fault. However, Xcel 

and its insurers did not plead a negligence claim against GE, and GE was not found liable on any 

claim. Accordingly, GE was not required to pay damages, and the district court entered judgment 

in favor of GE. 

 
1 In the Matter of the Application of Northern States Power Company for Authority to Increase Rates for 

Electric Service in the State of Minnesota, Docket No. E-002/GR-13-868, Findings of Fact, Conclusions 

and Order, at 47 (May 8, 2015). 

2 In the Matter of the Review of the 2013-2014 Annual Automatic Adjustment Reports for All Electric 

Utilities, Docket No. E-999/AA-14-579, Order Acting on Electric Utilities’ Annual Reports and 

Requiring Additional Filings, at 5 (June 2, 2016). 

3 Order Authorizing Sherco Unit 3 Ratepayer Refund Amount and Method and Requiring Compliance 

Filing, at 4, Ordering Para. 1 (April 11, 2019). 

4 Id. at Ordering Para. 2. 
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Xcel’s insurers appealed, and the Minnesota Court of Appeals affirmed the district court’s 

judgment in favor of GE.5 On April 28, 2020, the Minnesota Supreme Court denied Xcel’s 

insurers’ petition for further review, concluding the litigation. 

II. Current Proceeding 

On August 24, 2020, Xcel filed the post-litigation information required by the April 2019 order.  

On September 30, 2020, the Commission requested comments on whether Xcel provided all the 

required information; whether all issues relating to the outage are resolved; whether to 

discontinue the requirement that Xcel file quarterly litigation updates; and how to proceed 

regarding issues of prudency, cost recoverability, and ratemaking treatment of replacement 

power and additional fuel costs associated with the Sherco 3 outage. 

On January 15, 2021, the Department of Commerce, Division of Energy Resources (the 

Department) and the Office of the Attorney General—Residential Utilities Division (the OAG) 

filed comments recommending that the Commission require Xcel to reimburse ratepayers for all 

out-of-pocket energy replacement costs associated with the outage. 

On January 27, 2021, Xcel filed reply comments arguing that a ratepayer refund is not warranted 

and, in the alternative, requesting contested-case proceedings. 

On June 23, 2022, the matter came before the Commission. 

FINDINGS AND CONCLUSIONS 

I. Xcel’s Litigation Updates 

Pursuant to the Commission’s April 11, 2019, order, Xcel filed a litigation update on  

August 24, 2020, identifying its total and Minnesota-jurisdictional costs associated with the 

Sherco 3 outage and explaining how it has recovered various components of those costs. Xcel 

recovered the energy replacement costs from customers through the monthly fuel-clause charge, 

and insurance proceeds covered most of the restoration costs to return the plant to service. Xcel 

also provided information about the settlement payment it received from the turbine 

manufacturer, which Xcel credited to customers through the February 2019 fuel-clause 

adjustment.  

Xcel noted that, in its 2012 rate case, the Commission excluded from the test year all direct costs 

other than property taxes associated with Sherco 3, resulting in a disallowance of $21.6 million, 

largely denying Xcel a return on that investment because Sherco 3 was not used and useful 

during the outage. Depreciation expenses were deferred and recovered in Xcel’s next rate case. 

All parties concluded that Xcel’s post-litigation filing is complete and fulfills the reporting 

requirements of the April 2019 order. The Commission agrees.  

 
5 Aegis Insurance Services, Ltd., and other interested insurers as subrogees of Northern States Power Co. 

and Southern Minnesota Municipal Power Agency vs. General Electric Company, et al., Docket No.  

A-19-0640, 2020 WL 614775 (Minn. App. 2020).  
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Additionally, because the Sherco 3 litigation has concluded, all parties recommended that the 

Commission terminate the existing requirement that Xcel file quarterly litigation updates. The 

Commission agrees with the parties and will authorize Xcel to discontinue providing quarterly 

updates on the concluded Sherco 3 litigation. 

II. Investigation into the Prudence of Sherco 3 Energy Replacement Costs 

A. Legal Standard 

Every rate made, demanded, or received by a public utility must be just and reasonable.6 In 

incurring costs necessary to provide service, utilities are expected to act prudently to protect 

ratepayers from unreasonable risks. The burden to prove a rate is just and reasonable is on the 

utility, and any doubt as to reasonableness will be resolved in favor of the consumer.7  

B. Positions of the Parties 

1. The Department 

The Department recommended that the Commission order Xcel to reimburse ratepayers the 

approximately $17 million in replacement power costs that Xcel recovered through the monthly 

fuel-clause charge. This amount—which the Department called the “ratepayer harm”—was 

calculated based on the net total Sherco 3 outage costs, excluding the portions that were covered 

by insurance, reimbursed through the GE settlement, or disallowed in a past Commission 

proceeding.  

The Department argued that, under fundamental principles of utility regulation, Xcel’s investors 

assumed the risks of providing utility service—including costs from an outage—when they chose 

to invest in Xcel in exchange for an opportunity to receive a reasonable return from captive 

customers. Citing certain trial testimony as dispositive evidence that imprudent actions by Xcel 

caused or contributed to the outage, the Department argued that it would be unreasonable to 

impose the costs of Xcel’s imprudence on customers, who were in no position to prevent or 

mitigate the costs. Rather, the Department argued, such costs are properly borne by Xcel’s 

investors. 

The Department raised a public-policy concern that a decision to hold ratepayers responsible for 

the outage costs Xcel failed to recover from the turbine manufacturer or insurers would have the 

broader future effect of diminishing utilities’ incentive to vigorously pursue recovery from 

potentially liable third parties. This is because, in the Department’s view, utilities would expect 

ratepayers to cover outstanding costs, thus insulating investors’ profits against operational risks. 

The Department asserted that the existing record is sufficient to support these findings and a 

ratepayer refund order, with no need for additional record development or further process. The 

Department based this argument on testimony of Xcel employees in the GE trial indicating that 

the utility delayed turbine inspections, contrary to manufacturer recommendations and Xcel’s 

internal guidelines, and did not conduct testing after a contamination event despite having known 

that stress corrosion cracking (which Xcel found to be the cause of the outage) was a significant 

 
6 Minn. Stat. § 216B.03.  

7 Minn. Stat. §§ 216B.03, 216B.16, subd. 4. 
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risk. The Department characterized this testimony as admissions by Xcel sufficient to prove the 

material facts that Xcel acted imprudently and that Xcel’s imprudence caused the costs at issue. 

In light of the trial testimony, the Department argued that no material fact issues remain in 

dispute, so there is no need for further record development to support a reimbursement order. 

2. The OAG 

Like the Department, the OAG recommended that the Commission order Xcel to reimburse 

ratepayers for all out-of-pocket costs arising out of the Sherco 3 outage. The OAG argued it 

would be unreasonable to require Xcel’s captive customers—who had no opportunity to prevent 

or mitigate the loss—to absorb the costs of anyone else’s negligence, whether it was the fault of 

Xcel or of the turbine manufacturer Xcel contracted with. 

The OAG questioned Xcel’s prudence in agreeing to significant contractual limitations of 

liability favoring GE in the contract for the sale of the Sherco 3 turbine. The limitations of 

liability left Xcel little recourse in the event of damages caused by GE’s negligence, thereby 

shifting substantial risks of equipment failure onto the utility or its customers. The OAG also 

argued that Xcel should have carried business-interruption insurance in case of such failures and 

should have replaced certain turbine equipment prior to the outage. 

The OAG contended that a decision not to reimburse ratepayers for these costs would effectively 

endorse Xcel’s treatment of ratepayers as a backstop to insulate shareholders from the costs of 

the utility’s operational risks. As a public policy matter, the OAG argued that such a decision 

would disincentivize utilities from carrying business-interruption insurance, ensuring adequate 

protections in contracts, and taking other precautions in their future operations.  

The OAG contended that the existing record is sufficient to resolve this matter and that any 

evidence developed through further proceedings would be duplicative of the testimony already 

given in the civil litigation and would compel the same result that was reached in the courts.  

The OAG noted that in 2014, before the trial, Xcel had urged the Commission to make a 

prudency determination based on the narrower record that was available at that time. The OAG 

argued that Xcel’s current reversal of its prior position on the sufficiency of the record is an 

unwarranted, unjust attempt to relitigate issues, not for a legitimate due-process reason but 

because the verdict was unfavorable to Xcel. The OAG emphasized that the record is more 

developed now than it was in 2014, so it is unreasonable to claim the current record is 

incomplete after arguing the 2014 record was sufficient.  

The OAG contended that no further record development is necessary because (1) an extensive 

record of persuasive evidence has been developed through the litigation and (2) as these costs 

have been discussed and revisited in multiple Commission dockets over nearly a decade, Xcel 

has had ample opportunity to file any additional evidence and make any additional arguments it 

deemed necessary to meet its burden, including those that may have been excluded from court. 

Alternatively, if the Commission declines to order Xcel to reimburse ratepayers based on the 

existing record, then the OAG would support referring the matter to the Office of Administrative 

Hearings for contested-case proceedings. 
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3. Xcel 

Xcel argued that it acted prudently in connection with the Sherco 3 incident, the recovery of 

resulting costs from ratepayers is just and reasonable, and no refund is necessary. Alternatively, 

it requested referral to the Office of Administrative Hearings for contested-case proceedings if 

the Commission finds the existing record insufficient to support a prudency finding. 

Noting that the Commission ordered a $21.6 million disallowance in Xcel’s 2012 rate case due to 

the outage, Xcel argued that the purpose of that disallowance was to protect ratepayers from 

effectively double-paying by paying both the base revenue requirement associated with the plant 

and the cost of replacing the same plant’s energy output during the outage period. But Xcel 

argued it would not be reasonable to disallow both of these types of costs; because the 2012 

disallowance compensated ratepayers for the outage by denying Xcel a return on its investment, 

customers have not overpaid and should not be refunded. 

Xcel asserted that it did not have a fair opportunity to develop the record on issues material to 

this regulatory proceeding—e.g., whether Xcel acted prudently according to the standard of a 

reasonable electric utility with access to the same information under the same circumstances—in 

the litigation. Xcel’s litigation strategy focused on proving GE was liable under specific tort 

claims: fraudulent concealment, willful and wanton negligence, gross negligence, professional 

negligence, and post-sale failure to warn. Although GE asserted as a defense that Xcel’s own 

negligence caused or contributed to the damages, Xcel’s prudence for purposes of cost recovery 

under the Commission’s standards was not a focus of the litigation. 

Xcel stated that the litigation did not analyze potentially relevant issues such as whether Xcel’s 

business decisions balancing risks and costs were reasonable based on the utility’s knowledge at 

the time and whether Xcel’s operational procedures, training, monitoring, controls, and quality-

assurance processes justified its decisions. Therefore, the record—reasonably—was not 

developed on those issues. Further, evidence pertaining to GE’s alleged post-sale failure to warn 

was excluded from the jury when the court dismissed that legal claim as a matter of law; but 

regardless of whether GE’s failure to give a particular warning made GE liable for damages 

under the tort claim asserted, evidence that Xcel did not receive a warning may nonetheless be 

probative of Xcel’s knowledge at the time, which could affect a prudency determination. 

Xcel further argued that, if the Commission were to order a refund, it would need additional 

record development to determine the correct net refund amount, considering ratepayer benefits 

and avoided costs. For example, Xcel argued that any refund should take into account the value 

added by plant replacements undertaken in the repair and restoration of Sherco 3—improvements 

largely paid for by insurance proceeds at a reduced cost to ratepayers. Additionally, if the 

Commission agrees with the Department and OAG that Xcel should have conducted additional 

inspections, replaced equipment, or carried business-interruption insurance, the avoided costs 

Xcel and its ratepayers would have incurred for those measures should offset any refund amount. 

Noting that the trial record was limited by evidentiary rules that bind Minnesota courts but do not 

govern Commission proceedings, Xcel argued it should have an opportunity to offer additional 

evidence that may be relevant to the Commission’s prudency determination despite its 

inadmissibility in the court case. 

Additionally, because Xcel negotiated a settlement with GE before trial, Xcel was no longer a 

party and thus could not cross-examine witnesses or present its own evidence at trial while 
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Xcel’s insurers and GE proceeded to litigate their claims and defenses, some of which touched 

on the reasonableness of Xcel’s actions. Xcel argued that it would be unfair to base a prudency 

determination on the record from a trial in which Xcel did not participate without affording Xcel 

a full opportunity to supplement that record as an active party.  

Asserting that prudence reviews involve complex, technically challenging issues specific to 

utilities, Xcel recommended that the Commission conduct an independent investigation in which 

the Commission may leverage its expertise and base its determination on facts pertaining directly 

to the issue of prudence for purposes of rate recovery. Xcel argued that a contested case is the 

best procedural framework available for this undertaking. 

C. Commission Action 

The Commission will refer this matter to the Office of Administrative Hearings for contested-

case proceedings.  

The Commission appreciates the Department’s and the OAG’s efforts to parse the litigation 

record and analyze the existing evidence in the context of this Commission investigation into the 

prudency, reasonableness, and rate treatment of energy replacement costs associated with the 

Sherco 3 outage. The litigation process and related regulatory proceedings have yielded 

substantial evidence that will be relevant to the Commission’s inquiry. 

However, significant issues remain to be resolved regarding whether Xcel’s Sherco 3 energy 

replacement costs for the period from November 2011 to October 2013 were reasonable and 

prudent and, if not, what amount should be refunded to ratepayers. Contested-case proceedings 

will aid the Commission in resolving these issues. 

Although the events underlying this regulatory proceeding and the litigation overlap, the 

respective questions asked in the two venues materially differ. The litigation focused on the 

turbine manufacturer’s legal liability for certain tort claims, while the key question in this 

Commission proceeding—whether Xcel acted prudently for purposes of cost recovery under 

rate-regulation principles—was not addressed in the litigation. This imperfect alignment of 

issues between the two venues leads to imperfect alignment of the relevant evidentiary records. 

For this reason, Xcel’s claim—that evidence exists that is relevant to the Commission’s inquiry 

but has not yet entered the record because it answers questions that have not yet been asked—is 

plausible. If such evidence exists, the Commission will allow Xcel to offer it for appropriate 

review and consideration.  

Further, Xcel indicated that the court excluded some evidence from the trial record either (1) due 

to evidentiary rules that do not govern Commission proceedings or (2) because the evidence 

pertained to claims the court summarily dismissed based on legal principles that may not apply 

to the issues presented in this regulatory context. A contested case specific to the questions posed 

herein will help ensure that the record available to the Commission is not unduly restricted by 

any court rules or tort laws that rightfully should not affect this proceeding.  

Additionally, although the interests of Xcel and its insurers likely were largely aligned in the 

litigation, it warrants consideration that Xcel itself was not able to cross-examine witnesses or 

present evidence at trial after its pretrial settlement—a decision that secured a credit for Xcel’s 

customers despite the subsequent verdict for GE. In this case, it is reasonable to conduct a 

contested case to ensure all parties to this proceeding have a fair opportunity to present evidence 



8 

and argument tailored to the applicable burden and standards, unconstrained by any extraneous 

litigation-strategy considerations that may have affected participation in the lawsuit. 

Under the circumstances of this case, any efficiency benefit that could potentially be gained from 

denying the regulated party’s request for further process—and thus reaching a merits decision 

based primarily on a record developed in a lawsuit trying related but not identical issues, which 

was bound by different evidentiary rules and substantive law and which was tried by different 

parties—is outweighed by the likely benefits of referring the matter for a contested case.  

Contested-case proceedings will allow all parties a full, fair, transparent opportunity to develop a 

complete record and to contextualize the evidence through arguments aimed at the precise 

questions the Commission seeks to resolve. Employing these procedures will place the 

Commission in the best position to execute its decision-making role in this case. 

In the contested case, Xcel will bear the burden to prove that its Sherco 3 energy replacement 

costs were prudently incurred and that it is just and reasonable to recover those costs from 

ratepayers (or to deny a refund of costs previously recovered).8 Any doubt as to reasonableness 

will be resolved in favor of ratepayers.9 

III. Procedural Outline of Contested Case 

A. Administrative Law Judge 

The administrative law judge (ALJ) assigned to this case is Ann O’Reilly. Her office address is:  

 

Administrative Law Judge Ann O’Reilly 

Office of Administrative Hearings 

600 North Robert Street 

St. Paul, Minnesota, 55101 

Her mailing address is: 

Administrative Law Judge Ann O’Reilly 

P.O. Box 64620 

 St. Paul, Minnesota 55164-0620 

The ALJ can be reached through her legal assistant, Michelle Severson, at 651-361-7874 or 

Michelle.Severson@state.mn.us. 

B. Hearing Procedure 

• Controlling Statutes and Rules 

Hearings in this matter will be conducted in accordance with the Minnesota Administrative 

Procedure Act, Minn. Stat. §§ 14.57–14.62; the rules of the Office of Administrative Hearings, 

 
8 Minn. Stat. § 216B.03. 

9 Minn. Stat. §216B.16, subd. 4. 
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Minn. R. 1400.5100–1400.8400; and, to the extent that they are not superseded by those rules, 

the Commission’s Rules of Practice and Procedure, Minn. R. 7829.0100–7829.4000. 

These rules and statutes can be accessed free of charge through the State of Minnesota’s website 

at www.revisor.mn.gov/pubs.  

The Office of Administrative Hearings conducts contested-case proceedings in accordance with 

the Minnesota Rules of Professional Conduct and the Professionalism Aspirations adopted by the 

Minnesota State Bar Association. 

• Right to Counsel and to Present Evidence 

In these proceedings, parties may be represented by counsel, may appear on their own behalf, or 

may be represented by another person of their choice, unless otherwise prohibited as the 

unauthorized practice of law. They have the right to present evidence, conduct cross-

examination, and make written and oral argument. Under Minn. R. 1400.7000, they may obtain 

subpoenas to compel the attendance of witnesses and the production of documents. 

Parties should bring to the hearing all documents, records, and witnesses necessary to support 

their positions. 

• Discovery and Informal Disposition 

Any questions regarding discovery under Minn. R. 1400.6700–1400.6800 or informal disposition 

under Minn. R. 1400.5900 should be directed to Jason Bonnett at 651-201-2235 or 

Jason.Bonnett@state.mn.us, or: 

Jason Bonnett 

Minnesota Public Utilities Commission 

121 7th Place East, Suite 350, 

St. Paul, Minnesota 55101-2147 

• Protecting Not-Public Data 

State agencies are required by law to keep some data not public. Parties must advise the ALJ if 

not-public data is offered into the record. They should take note that any not-public data admitted 

into evidence may become public unless a party objects and requests relief under Minn. Stat. 

§ 14.60, subd. 2. 

• Accommodations for Disabilities; Interpreter Services 

At the request of any individual, this agency will make accommodations to ensure that the 

hearing in this case is accessible. The agency will appoint a qualified interpreter if necessary. 

Persons must promptly notify the ALJ if an interpreter is needed. 

• Scheduling Issues 

The times, dates, and places of public and evidentiary hearings in this matter will be set by order 

of the ALJ after consultation with the Commission and intervening parties. 

 

http://www.revisor.mn.gov/pubs
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• Notice of Appearance 

Any party intending to appear at the hearing must file a notice of appearance (attached) with the 

ALJ within 20 days of the date of this Notice of and Order for Hearing. 

• Sanctions for Non-Compliance 

 

Failure to appear at a prehearing conference, a settlement conference, or the hearing, or failure to 

comply with any order of the ALJ, may result in facts or issues being resolved against the party 

who fails to appear or comply. 

C. Parties and Intervention 

The current parties to this case are Xcel, the Department, and the OAG. Other persons wishing to 

become formal parties shall promptly file petitions to intervene with the ALJ and serve copies of 

such petitions on all current parties and on the Commission.10 

D. Prehearing Conference 

A prehearing conference will be held on Monday, August 1, 2022, at 1:30 p.m., via Microsoft 

Teams. 

Persons participating in the prehearing conference should be prepared to discuss time frames, 

scheduling, discovery procedures, and similar issues. Potential parties are invited to attend the 

pre-hearing conference and to file their petitions to intervene as soon as possible. 

E. Ex Parte Communications 

Restrictions on ex parte communications with Commissioners and reporting requirements 

regarding such communications with Commission staff apply to this proceeding from the date of 

this order. Those restrictions and reporting requirements are set forth at Minn. R. 7845.7300–

7845.7400, which all parties are urged to consult. 

ORDER 

1. The Commission finds the filing of Northern States Power Company d/b/a Xcel Energy 

complete and in compliance with past Commission orders. 

2. The Commission finds that litigation regarding Sherco 3 has finished and authorizes Xcel 

to discontinue providing quarterly litigation updates. 

3. The Commission finds a genuine issue of material fact in dispute about whether Xcel’s 

Sherco 3 energy replacement costs for the period November 2011 to October 2013 were 

reasonable and prudent and, if not, the amount of overcharges, plus interest, that should 

be returned to ratepayers. 

 
10 Minn. R. 1400.6200. 
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4. The Commission refers this matter to the Office of Administrative Hearings for a 

contested-case proceeding in which Xcel bears the burden to establish that any or all of 

the energy replacement costs were reasonably and prudently incurred, applying good 

utility practices. 

5. If the Department of Commerce, Division of Energy Resources deems it necessary, the 

Commission requests that the Department seek authorization to incur costs for any 

specialized services required to assist in this matter under Minn. Stat. § 216B.62. 

6. The Commission delegates authority to its Executive Secretary to establish the schedule 

with the Office of Administrative Hearings to submit the report of the contested case. 

7. This order shall become effective immediately. 

 BY ORDER OF THE COMMISSION 

 

 

 

 

 Will Seuffert 

 Executive Secretary 
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