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I. INTRODUCTION AND QUALIFICATIONS 1 
 2 

Q. Please state your name, employer, and business address. 3 
A. My name is Preston Riewer.  I am a Manager of Engineering at Otter Tail Power 4 

Company.  My business address is 215 S. Cascade St., Fergus Falls, Minnesota 5 

56537. 6 
 7 
Q. Please briefly describe your educational background and professional 8 

experience. 9 
A. I graduated from North Dakota State University with a Bachelor of Science degree 10 

in Mechanical Engineering. I also hold a Master's in Business Administration from 11 

University of Texas, Permian Basin. I have worked in the electric industry, 12 
specifically, for nearly five years – all with Otter Tail Power Company. 13 

 14 

Q. For whom are you testifying? 15 
A. I am testifying on behalf of the Applicant, Otter Tail Power Company (Otter Tail). 16 

 17 
Q. What is your role with respect to the Solway Solar Project (Project)? 18 
A. I am the Project Manager for the Project. I have been accountable for securing 19 

land, permitting activities, and all engineering to date. Moving forward, I will be 20 
accountable for subsequent engineering, procurement, construction, and 21 
ultimately, commissioning of the Project. 22 

 23 
II. PURPOSE OF TESTIMONY 24 

 25 

Q. What is the purpose of your Direct Testimony? 26 
A. The purpose of my testimony is to provide an update on on-going development 27 

efforts for the Project. Specifically, I will provide an update on interconnection 28 

efforts, project design changes, agency coordination, and provide comments on 29 
the Environmental Assessment (EA) and the Draft Site Permit (DSP). 30 

 31 
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Q. What schedules are attached to your Direct Testimony? 1 
A. The following schedules are attached to my Direct Testimony:  2 

• SCHEDULE A: Statement of Qualifications 3 

• SCHEDULE B: Project Area and Updated Project Footprint Map 4 

• SCHEDULE C: U.S. Army Corps of Engineers Jurisdictional Wetland 5 
Delineation Letter, dated October 30, 2024 6 

• SCHEDULE D: Beltrami County No Loss Notice of Determination, dated 7 
December 3, 2024 8 

• SCHEDULE E: Phase I Cultural Resources Survey Report (Public and 9 
Nonpublic) 10 

• SCHEDULE F: SHPO Concurrence 11 

 12 
III. PROJECT OVERVIEW 13 

 14 
Q. Please provide a summary of the Project, including the proposed location 15 

and proposed site. 16 

A. The Project consists of a proposed up to 66 megawatt (MW) solar energy 17 
conversion facility located at 7707 Centerline Road NW, Solway, Minnesota 18 
56678, just north of the City of Solway in Beltrami County, Minnesota.    19 

 20 
Q. Why did Otter Tail choose the Project Area as presented in the Application 21 

to build the Project? 22 

A. Otter Tail owns 100 percent of the land on which the Project would be constructed. 23 
Otter Tail used an iterative process considering many factors, including an analysis 24 
of environmental impacts, setbacks, unavailable or restricted land, construction 25 

restrictions, and landowner preferences, to identify the proposed location. The 26 
selected Project location is advantageous for solar development based upon 27 

proximity to existing electric transmission infrastructure, sufficient solar resource, 28 
sufficient land control, consistency with local land uses, minimal impact to natural 29 
and cultural resources, and minimal impacts to prime farmland. 30 

 31 
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IV. PROJECT UPDATES 1 
 2 

Q. Have there been any updates in how the Project will interconnect to the 3 
electric grid? 4 

A. Otter Tail proposes to interconnect the Project using existing interconnection rights 5 

at the Solway Combustion Turbine Generating Station via the Midcontinent 6 
Independent System Operator (MISO) surplus interconnection process. Surplus 7 
interconnection service allows new sources of electric supply to connect to the grid 8 

at the site of an already existing supply resource using the existing interconnection 9 
service already allotted to that resource. Because it utilizes existing 10 
interconnection rights, MISO’s surplus interconnection study process is typically 11 

shorter than the interconnection study process for new generation interconnection 12 
requests.  Otter Tail submitted a surplus application to MISO on July 8, 2024, and 13 
we initially expected to receive the modeling results from the MISO Surplus 14 

application by April 30 but that is now pushed to June 2, 2025. MISO’s modeling 15 
results are still pending, but it is our expectation that there will be no concerns 16 

demonstrated in this model, allowing our solar Project to come online as a surplus 17 
interconnected resource with no issue. 18 

 19 

Q. What is the status of executing a generator interconnection agreement (GIA) 20 
for the Project? 21 

A. The current schedule for the MISO Surplus Application is to have the Surplus GIA 22 

signed shortly after modeling results are complete. 23 
 24 
Q. Has the anticipated schedule for the construction of the Project changed 25 

from what was contemplated in the Application? 26 
A. No. Otter Tail continues to anticipate that construction of the Project would begin 27 

between October 2025 and September 2026. 28 

 29 
Q. Have there been any other updates related to the Project since Otter Tail filed 30 

the Application?  31 
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A. Yes. Upon further evaluation, Otter Tail has removed the southwestern portion of 1 
the solar array from the Project Footprint, as noted in the updated Project Area 2 

and Project Footprint map provided in Schedule B. This results in a decrease in 3 
the size of the Project Footprint to 224 acres.  The overall nameplate capacity of 4 
the Project remains up to 66 MWs. 5 

 6 
Q.  Do the updates to the design change anything about the anticipated impacts 7 

of the Project? 8 

A.  Yes. The removal of the southwestern array will decrease the tree clearing area 9 
from 115 acres to 79 acres, in response to the suggestion made by the Minnesota 10 
Department of Natural Resources (MDNR) in their comments. The southwestern 11 

portion of the array is the portion that had the potential to impact or cross the Great 12 
Lake pipeline. Because this portion of the Project Footprint has been removed, no 13 
impacts (or crossings) to the Great Lake gas pipeline are expected. 14 

 15 
V. COORDINATION WITH AGENCIES, SHPO, AND INTERESTED TRIBAL 16 

NATIONS 17 
 18 
Q. Has Otter Tail completed any additional studies or agency coordination 19 

since filing its Application?  20 
A. Yes.  Otter Tail completed a jurisdictional determination for two delineated wetland 21 

areas located within the Project Area near the footprint of the proposed substation 22 

expansion. The U.S. Army Corps of Engineers reviewed the two areas (wetlands 23 
49 and 50 as identified in the Wetland Delineation Report, Application Appendix J) 24 
and issued a non-jurisdictional determination on October 30, 2024. See Schedule 25 

C. Otter Tail also consulted Beltrami County, the Local Government Unit 26 
responsible under the Minnesota Wetland Conservation Act for review of the two 27 
areas. Beltrami County issued a No Loss decision on December 3, 2024.  See 28 

Schedule D.   29 
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In May 2025, Otter Tail will be completing additional geotechnical studies on the 1 
site to inform the design phase of the Project. Otter Tail has completed additional 2 

coordination with SHPO, which is outlined below. 3 
 4 

Q. Do you have any updates regarding State Historic Preservation Office 5 

(SHPO) coordination since the Application was filed? 6 
A. Yes. SHPO responded to the initial project introduction letter on September 27, 7 

2024. In this letter SHPO assigned the project SHPO Project Number 2024-1959 8 

and recommended completion of a Phase I archaeological survey. Otter Tail 9 
completed and submitted the Phase I cultural resources survey report titled Solway 10 
Solar Project, Beltrami County, Minnesota for SHPO’s review on November 26, 11 

2024. SHPO responded to this report in a January 8, 2025 letter requesting 12 
additional information be included in an updated report. Otter Tail sent the updated 13 
Phase I cultural resources survey report to SHPO with the requested additional 14 

information included on January 31, 2025. See Schedule E (Public and Nonpublic). 15 
SHPO reviewed the updated Phase I cultural resources survey report and in a 16 

March 21, 2025 letter concurred that “no significant archaeological sites will be 17 
affected by this project and that there are no properties listed in the National or 18 
State Register of Historic Places, or within the Historic Sites Network, that will be 19 

affected by this project.” See Schedule F.  With this concurrence, SHPO 20 
coordination on the Project concluded. 21 

 22 

Q. Has Otter Tail received additional correspondence from interested tribal 23 
nations? 24 

A. Yes. As documented in the Application, Upper Sioux Community, Lower Sioux 25 

Community, and Shakopee Mdewakanton Sioux Community expressed interest in 26 
the Project.1 The Upper Sioux Community sent a Traditional Cultural Specialist 27 
(TCS) to accompany the cultural resources survey, which was performed October 28 

14-17, 2024. Tribal resources were identified during the survey by the Upper Sioux 29 

 
 
1 Application at 96. 
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Community TCS. In an October 22, 2024 email, Otter Tail reached out to the Upper 1 
Sioux Community Tribal Historic Preservation Officer (THPO) for avoidance 2 

recommendations regarding the Tribal resources. Otter Tail sent follow-up 3 
reminders via email on November 8, 2024 and November 15, 2024, then called 4 
the Upper Sioux Community THPO on November 19, 2024. During this call, the 5 

Upper Sioux Community THPO provided avoidance recommendations. Otter Tail 6 
incorporated these recommendations into the Project design. Otter Tail submitted 7 
the Phase I cultural resources survey report on November 27, 2024 (along with a 8 

cover letter and figure describing and illustrating how the Project had adapted to 9 
incorporate the Upper Sioux Community THPO recommendations) to the Upper 10 
Sioux Community, Lower Sioux Community, and Shakopee Mdewakanton 11 

Community THPOs. These avoidance recommendations are summarized in 12 
Schedule E. 13 

 14 

VI. COMMENTS ON THE EA AND DSP  15 
 16 

Q. Have you reviewed the EA prepared by the Minnesota Department of 17 
Commerce Energy Environmental Review and Analysis (EERA) unit for the 18 
Project? 19 

A. Yes. 20 
 21 
Q. Do you have any comments on the EA? 22 

A. Yes. Otter Tail has a limited number of corrections and clarifications related to the 23 
EA. They are as follows: 24 

 25 

•  In Section 2.1.3.5 of the EA, it states “[i]nterior chain link fencing with a height of 26 
six feet above grade topped with one foot of barbed wire will be installed along the 27 

perimeter of the project substation and O&M building.” The EA is correct that 28 
interior chain link fencing will be installed along the perimeter of the project 29 
substation. While not separately identified in Section 4.1.5 of the Application, Otter 30 
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Tail plans to install agricultural woven wire fencing around the perimeter of the 1 
O&M building as it will be located within the Project boundary. 2 

 3 

• In Section 2.1.6, the EA states that a “decommissioning bond will be posted no 4 

earlier than the tenth anniversary of operation.”2 This is incorrect.  As stated on 5 
pages 8-9 of its Decommission Plan (Appendix K of the Application), Otter Tail will 6 
utilize a net salvage rate methodology used for all its generation facilities to 7 

account for decommissioning costs of the Project.   8 
 9 

• Table 10 of the EA indicates that the population of Beltrami County was 4,089 in 10 

2010 and 3,935 in 2020, and that the population of Bemidji was 292 in 2010 and 11 
276 in 2020.3 As noted in the Application, the population of Beltrami County was 12 

44,442 in 2010, and 46,228 in 2020, and the population of Bemidji was 13,1431  in 13 
2010, and 14,574 and 14,574 in 2020. Similarly, the population of Solway City was 14 
96 in 2010 and 73, in 2020, whereas EA Table 10 indicates that the population of 15 

Solway was 195 in 2010 and 209 in 2020. 16 
  17 

Q. Do you have any comments on the DSP? 18 

A. Yes. The DSP indicates a 30-year term for the site permit, but Otter Tail indicated 19 
in its Application that the anticipated project life was 35-years.4 Otter Tail requests 20 
a Site Permit duration to match the 35-year service life of the Project. 21 

 22 
Q.  Draft Site Permit Special Condition Section 5.1 would require Otter Tail to file 23 

an updated noise impact assessment before the pre-construction meeting. 24 

What is your response? 25 
A.  As the EA correctly notes, "[n]oise levels during operation of the project are 26 

anticipated to be minimal.” The primary source of noise during operation will be the 27 

 
 
2 EA at 22. 
3 EA at 55. 
4 Application at 33. 
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substation transformer and inverters. The substation transformer is anticipated to 1 
produce 50 dBA—the MPCA noise standard—at 240 feet. However, the nearest 2 

residence is more than 900-feet away from the inverters, so noise levels will not 3 
exceed the MPCA noise standard.5 Moreover, the Project is adjacent to the Solway 4 
Combustion Turbine Generating Station,6 so transformer and inverter noise is 5 

consistent with existing noise in the area. Accordingly, Otter Tail believes that the 6 
standard condition on noise in Section 4.3.7 of the DSP sufficiently addresses 7 
Project noise and a separate special condition is not warranted here.    8 

 9 
Q.  DSP Special Condition Section 5.2 would require a subsurface investigation 10 

“to avoid damage to underground public utilities,” and would require that 11 

Otter Tail “confer with the Great Lakes Gas Transmission Company to avoid 12 
impacts to the Great Lakes gas pipeline.” Do you have any comments on this 13 
condition? 14 

A.  Yes. As discussed above, Otter Tail has updated the Project design to remove the 15 
southwestern solar array from the Project Footprint, avoiding any potential impact 16 

the Great Lakes gas pipeline.  As such, Otter Tail believes that Special Condition 17 
Section 5.2 of the DSP is longer needed. 18 

 19 

Q.  DSP Special Condition 5.5 would require the Permittee to “comply with DNR 20 
wolf management guidance.” Do you have any comments on this condition? 21 

A. Yes. I have been unable to identify what wolf management guidance the condition 22 

refers to. DNR’s Wolf Management webpage is cited in the EA, but it is unclear 23 
what portion of the webpage apply to the Project. Accordingly, Otter Tail requests 24 
Special Condition 5.5 be revised to: 25 

 26 
 5.5 Gray Wolf 27 

 
 
5 EA at 44. 
6 Application at 16. 
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 The Permittee shall comply with DNR wolf management guidance notify the U.S. 1 
Fish and Wildlife Service if there is observed gray wolf activity during project 2 

construction that could indicate a den or rendezvous site in proximity.    3 
 4 
 This modified condition is consistent with the recommendations in U.S. Fish and 5 

Wildlife Service’s IPaC results (see Application Appendix Q).   6 
 7 

VII. CONCLUSION 8 

 9 
Q. Does this conclude your Direct Testimony? 10 
A. Yes. 11 
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From: Gregory Larson
To: Lueth, Katie; Vukonich, Paul
Cc: Ponting, Lynda (BWSR); Wick, Arne (DNR); Brent Rud; daryl.w.wierzbinski@usace.army.mil
Subject: Solway Solar No-Loss NOD
Date: Tuesday, December 3, 2024 8:09:22 AM
Attachments: image001.png

Solway Solar WCA NOD No-loss.docx
Solway_Attachments.zip
Joint Application Form - Solway Solar_20241105.pdf

***This is an EXTERNAL email. DO NOT open attachments or click links in suspicious
email.***

Good morning,

Please see attached No-Loss NOD for the Solway Solar project.

Thank you,

Greg Larson
Environmental Resources Specialist
Environmental Services/Soil & Water Conservation District
701 Minnesota Ave NW Ste.113
Bemidji, MN 56601
Phone: 218-333-4171

Exhibit OTPC- ___, Riewer Direct, Schedule C
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Minnesota Wetland Conservation Act 
Notice of Decision
Local Government Unit:        Beltrami County                                       County:       Beltrami                                      
Applicant Name:   Otter Tail Power Company, Paul Vukonich           Applicant Representative:     Katie Lueth                                     
Project Name:    Solway Solar                             	                   LGU Project No. (if any):                                              	
Date Complete Application Received by LGU:        11/05/2024                                     
Date of LGU Decision:        12/03/2024                                      	    
Date this Notice was Sent:              12/03/2024                                	    


WCA Decision Type - check all that apply
☐ Wetland Boundary/Type      ☐ Sequencing      ☐ Replacement Plan         ☐ Bank Plan (not credit purchase)                                 	☒ No-Loss (8420.0415)                                                                 ☐ Exemption (8420.0420)	    Part: ☒ A ☐ B  ☐ C ☐ D ☐ E  ☐ F  ☐ G  ☐ H                             Subpart: ☐ 2 ☐ 3 ☐ 4 ☐ 5  ☐ 6 ☐ 7  ☐ 8 ☐ 9


Replacement Plan Impacts (replacement plan decisions only)
Total WCA Wetland Impact Area:                                                 	             
Wetland Replacement Type:    ☐  Project Specific Credits:                                              	                                                       ☐  Bank Credits:                                              	    
Bank Account Number(s):                                                 	             


Technical Evaluation Panel Findings and Recommendations (attach if any)
☒ Approve    ☐  Approve w/Conditions     ☐ Deny      ☐  No TEP Recommendation


LGU Decision
☐  Approved with Conditions (specify below)1                  ☒  Approved1                                        ☐  Denied	    List Conditions:                                              
Decision-Maker for this Application: ☒ Staff   ☐ Governing Board/Council  ☐ Other:            	 		Decision is valid for: ☒ 5 years (default)   ☐ Other (specify):                         		

1 Wetland Replacement Plan approval is not valid until BWSR confirms the withdrawal of any required wetland bank credits. For project-specific replacement a financial assurance per MN Rule 8420.0522, Subp. 9 and evidence that all required forms have been recorded on the title of the property on which the replacement wetland is located must be provided to the LGU for the approval to be valid.

LGU Findings – Attach document(s) and/or insert narrative providing the basis for the LGU decision1. 
☐ Attachment(s) (specify):                                                  	☒ Summary:    Application was reviewed and approved.  No evidence of hydric soils.	

1 Findings must consider any TEP recommendations.

Attached Project Documents
☐ Site Location Map    ☒ Project Plan(s)/Descriptions/Reports (specify):                        	


Appeals of LGU Decisions
If you wish to appeal this decision, you must provide a written request within 30 calendar days of the date you received the notice. All appeals must be submitted to the Board of Water and Soil Resources Executive Director along with a check payable to BWSR for $500 unless the LGU has adopted a local appeal process as identified below. The check must be sent by mail and the written request to appeal can be submitted by mail or e-mail. The appeal should include a copy of this notice, name and contact information of appellant(s) and their representatives (if applicable), a statement clarifying the intent to appeal and supporting information as to why the decision is in error. Send to:

Appeals & Regulatory Compliance Coordinator
Minnesota Board of Water & Soils Resources
520 Lafayette Road North
St. Paul, MN 55155
travis.germundson@state.mn.us

Does the LGU have a local appeal process applicable to this decision?
  Yes1  	  No
1If yes, all appeals must first be considered via the local appeals process.

Local Appeals Submittal Requirements (LGU must describe how to appeal, submittal requirements, fees, etc. as applicable)
                       	


Notice Distribution (include name)
Required on all notices:
☒ SWCD TEP Member: Brent Rud                                          	☒ BWSR TEP Member: Lynda Ponting               
☐ LGU TEP Member (if different than LGU contact):                                              	
☒ DNR Representative:         Arne Wick                                   	   	
☐ Watershed District or Watershed Mgmt. Org.:                                              	   
☐ Applicant:                                              ☐ Agent/Consultant:                                       	    


Optional or As Applicable:
☒ Corps of Engineers:         Daryl Wierzbinski                                    	      
☐ BWSR Wetland Mitigation Coordinator (required for bank plan applications only):                                              	  
☐ Members of the Public (notice only):                                              	☐ Other:                                              	     



		Signature:           Greg Larson                                   	

		Date:             12/3/2024                                 	







This notice and accompanying application materials may be sent electronically or by mail. The LGU may opt to send a summary of the application to members of the public upon request per 8420.0255, Subp. 3. 	
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BWSR NOD Form – November 12, 2019	1
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Minnesota Wetland Conservation Act  
Notice of Decision 



Local Government Unit:        Beltrami County                                       County:       Beltrami                                       



Applicant Name:   Otter Tail Power Company, Paul Vukonich           Applicant Representative:     Katie Lueth                                      
Project Name:    Solway Solar                                                LGU Project No. (if any):                                              
  
Date Complete Application Received by LGU:        09/12/2024                                      



Date of LGU Decision:        10/15/2024                                            
Date this Notice was Sent:              10/15/2024                                      



 



WCA Decision Type - check all that apply 



☒  Wetland Boundary/Type      ☐ Sequencing      ☐ Replacement Plan         ☐ Bank Plan (not credit purchase)                                  



☐ No-Loss (8420.0415)                                                                 ☐ Exemption (8420.0420) 



    Part: ☐  A ☐ B  ☐ C ☐ D ☐ E  ☐ F  ☐ G  ☐ H                             Subpart: ☐ 2 ☐ 3 ☐ 4 ☐ 5  ☐ 6 ☐ 7  ☐ 8 ☐ 9 
 



Replacement Plan Impacts (replacement plan decisions only) 



Total WCA Wetland Impact Area:                                                                



Wetland Replacement Type:    ☐  Project Specific Credits:                                               



                                                       ☐  Bank Credits:                                                    



Bank Account Number(s):                                                                
 



Technical Evaluation Panel Findings and Recommendations (attach if any) 



☒ Approve    ☐  Approve w/Conditions     ☐ Deny      ☐  No TEP Recommendation 
 



LGU Decision 



☐  Approved with Conditions (specify below)1                  ☒  Approved1                                        ☐  Denied 
    List Conditions:                                               



Decision-Maker for this Application: ☒ Staff   ☐ Governing Board/Council  ☐ Other:               
 



Decision is valid for: ☒ 5 years (default)   ☐ Other (specify):                           
 



1 Wetland Replacement Plan approval is not valid until BWSR confirms the withdrawal of any required wetland bank credits. For project -



specific replacement a financial assurance per MN Rule 8420.0522, Subp. 9 and evidence that all required forms have been reco rded on 



the title of the property on which the replacement wetland is located must be provided to the LGU for the approval to be valid.  
 



LGU Findings – Attach document(s) and/or insert narrative providing the basis for the LGU decision1.  



☐ Attachment(s) (specify):                                                   



☒ Summary:    On 10/11/2024 there was a site visit walk through with HDRINC, BWSR and LGU.  Wetland 
delineation was accurate, application is approved. 
 



1 Findings must consider any TEP recommendations. 
 



Attached Project Documents 



☐ Site Location Map    ☒ Project Plan(s)/Descriptions/Reports (specify):                         
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Appeals of LGU Decisions 
If you wish to appeal this decision, you must provide a written request within 30 calendar days of the date you 



received the notice. All appeals must be submitted to the Board of Water and Soil Resources Executive Director 



along with a check payable to BWSR for $500 unless the LGU has adopted a local appeal process as identified 



below. The check must be sent by mail and the written request to appeal can be submitted by mail or e-mail. 



The appeal should include a copy of this notice, name and contact information of appellant(s) and their 



representatives (if applicable), a statement clarifying the intent to appeal and supporting information as to why 



the decision is in error. Send to: 
 



Appeals & Regulatory Compliance Coordinator 



Minnesota Board of Water & Soils Resources 



520 Lafayette Road North 



St. Paul, MN 55155 



travis.germundson@state.mn.us 
 



Does the LGU have a local appeal process applicable to this decision? 



☐  Yes1   ☒  No 
1If yes, all appeals must first be considered via the local appeals process. 
 



Local Appeals Submittal Requirements (LGU must describe how to appeal, submittal requirements, fees, etc. as applicable) 



                        



 



Notice Distribution (include name) 
Required on all notices: 
☒  SWCD TEP Member: Brent Rud                                           ☒  BWSR TEP Member: Lynda Ponting                



☐ LGU TEP Member (if different than LGU contact):                                               
☒  DNR Representative:         Arne Wick                                        



☐ Watershed District or Watershed Mgmt. Org.:                                                   



☐ Applicant:                                              ☐ Agent/Consultant:                                             
 



Optional or As Applicable: 



☒  Corps of Engineers:         Daryl Wierzbinski                                            



☐ BWSR Wetland Mitigation Coordinator (required for bank plan applications only):                                                 
☐ Members of the Public (notice only):                                               ☐  Other:                                                     



 



Signature:           Greg Larson                                     Date:             10/15/2024                                 
  



 



This notice and accompanying application materials may be sent electronically or by mail. The LGU may opt to send a 
summary of the application to members of the public upon request per 8420.0255, Subp. 3.  



 



 



 



 



 





mailto:travis.germundson@state.mn.us
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Introduction 
Otter Tail Power Company (OTP) has proposed the Solway Solar Project (Project) in Solway, Minnesota. 
The Project Area is located in Section 16, Township 147, Range 35 in Beltrami County, Minnesota (see 
Figure 1).  HDR conducted a f ield delineation of wetlands for the proposed Project on August 7th and 8th, 
2024 to identify wetlands and other Waters of  the U.S. within the Project Area.  



This wetland delineation was completed by HDR Environmental Scientists Torin McCormack and Katie 
Lueth. Mr. McCormack holds a Bachelor of Science in Geography with a minor in Wetland Ecology from 
Bemidji State University and has 15 years of experience in wetland delineation. Mrs. Lueth holds a Bachelor 
of  Science degree in Ecology and Environmental Biology from University of Wisconsin – Eau Claire in Eau 
Claire, Wisconsin and has 9 years of experience with HDR in wetland delineation across the United States. 
Mrs. Lueth is a Certified Wetland Professional (#1407) by the Minnesota Wetland Professional Certification 
Program. 



Methods 
The Project Area is within the United States Department of Agriculture Natural Resources Conservation 
Service (USDA NRCS) Land Resource Region (LRR) K – Northern Lake States Forest and Forage Region, 
and Major Land Resource Area (MLRA) 57 – Northern Minnesota Gray Drift. Wetlands identified in the field 
were delineated in accordance with methods outlined in the 1987 Corps of Engineers Wetlands Delineation 



Manual (1987 Manual) (USACE 1987) and the Regional Supplement to the Corps of Engineers Wetland 



Determination Manual: Northcentral and Northeast Region (Version 2.0) (USACE 2012).   The U.S. Army 
Corps of  Engineers (USACE) def ines areas as wetlands based on the following:  



Those areas that are inundated or saturated by surface or ground water at a f requency and duration 
suf ficient to support, and that under normal circumstances do support, a prevalence of vegetation 
typically adapted for life in saturated soil conditions. Wetlands generally include swamps, marshes, 
bogs, and similar areas. (33 Code of  Federal Regulations [CFR] 328 3.b) 



Wetland delineations are based on the presence of  the following three parameters: 



• The area must exhibit indicators of  wetland hydrology 
• The area must have a predominance of  hydrophytic vegetation 
• The area must have a presence of  hydric soils 



Atypical areas or problem areas may be missing one or more of  the three parameters, and still  can be 
classif ied as wetlands. 



Offsite Review 
Initial offsite evaluation for the presence of wetlands within the Project Area was performed using available 
information including: U.S. Geological Survey (USGS) topographic maps, Minnesota Department of Natural 
Resources (MNDNR) National Wetland Inventory (NWI) maps and Public Water Inventory (PWI) maps and 
USDA NRCS Websoil Survey information. Historic and high-resolution aerial photographs of the Project 
Area were also reviewed within the context of  precipitation history. This analysis generated potential 
wetlands within the Project Area that were used to determine focus areas for f ield review. 



Onsite Review 
The Routine Determination, Onsite Inspection Necessary delineations included a search of the entire 500 
acre Project Area.  
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Onsite review focused on wetlands identified as part of the offsite review as well as all low-lying and/or wet 
areas not identified by the offsite data sources. Maps of all delineated wetland boundaries are shown in 
Figure 3. Data sheets for representative wetland areas were collected according to the 1987 Manual and 
Northcentral-Northeast Regional Supplements and are included in Appendix A. 



Upland and wetland data plots were collected at representative wetland features. At each plot location, a 
soil pit was dug for observation of soil and hydrology characteristics. Hydric soil and wetland hydrology 
characteristics were identified using methods described in the 1987 Manual and Northcentral-Northeast 
Regional Supplement. The vegetation was analyzed for plant species dominance in a 5-foot radius from 
the sample pit for the herbaceous layer, in a 15-foot radius for shrub layer, and in a 30-foot radius for 
overstory trees. The wetland indicator status of plants was identified using the National Wetland Plant List 
2017. Each of  the paired upland and wetland data p lots were taken in close proximity, based on field 
observation of  the apparent wetland edge.  



Data collection points and the wetland boundaries were mapped using a Global Positioning System (GPS) 
unit with sub-meter accuracy. Using geographic information system (GIS), an accurate delineation map 
(see Figure 3) was created f rom the GPS data and f ield drawings, providing a permanent record of the 
onsite wetland delineation boundaries for the proposed Project.  



Site Description 
The proposed Project is located in southern Beltrami County, Minnesota. This area is within the Chippewa 
Plains Ecological Subsection as defined by the MNDNR (MNDNR 2024). The Chippewa Plains Subsection 
is characterized by gently rolling lake plains and till plains. Historically, deciduous and conifer forests 
dominated the area. Presently, much of the subsection is forested and forestry is one of the most important 
land uses. Tourism and recreation are also important land uses. Soils range f rom sandy to clayey, 
depending on the parent material. The drainage network throughout the subsection is poorly developed 
due to the age and the generally f lat characteristics of  the landforms.   



Precipitation History Prior to Field Delineations 
The USACE Antecedent Precipitation Tool (APT) (v1.0.19) was used to document antecedent precipitation 
conditions for the time of  the delineation on August 7th, 2024. Antecedent precipitation is def ined as 
precipitation occurring on-site prior to the f ield reviews. Antecedent precipitation is an important factor to 
consider when evaluating potential wetland hydrology indicators. Additionally, antecedent precipitation 
helps to determine whether a site review is conducted during “normal environmental conditions” for that 
time of  year. Precipitation data for the Project Area was identified as having a three-month-prior rating of 
“Normal” at the time of the field delineation update, with a three-month-prior score of 12, June 8-August 7, 
2024. APT output is included as Appendix C of  this report.   
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Soils 
Table 1 lists the USDA NRCS soil map units that occur within the Project Area along with their 
corresponding hydric rating. Locations of  soil map units are shown in Figure 2. 



Table 1. Mapped Soil Types Onsite 



Map Unit Symbol 



Map Unit Name 



Percentage 



Hydric 



Rating 



199B Sol cobbly sandy loam, 1 to 6 percent slopes 3 



272 Bemidji loamy sand 5 



563 Northwood muck 100 



620B Cutaway loamy fine sand, 1 to 6 percent slopes 10 



672 Willosippi loam 95 



709B Lengby sandy loam, 1 to 6 percent slopes 5 



1959 Nary cobbly fine sandy loam 3 



1991 Stuntz loam 5 



Results 
Forty-eight wetlands, totaling 13.80 acres were identified within the Project Area. Wetlands were 
classified based on the Classification of Wetlands and Deepwater Habitats of the United States 
(Cowardin et al. 1979) and U.S. Fish and Wildlife Service (USFWS) Circular 39 (USFWS 2011) 
wetland types. Narratives describing each of the delineated resource types are included in this 
section.  Table 2 summarizes the acreages of features delineated in the Project Area. The 
locations of each delineated feature are shown in Figure 3.  USACE routine wetland determination 
data forms for representative wetlands are included as Appendix A to this report. Ground level 
photographs of delineated features are included as Appendix B to this report.  



 



Table 2. Summary of Delineated Features 



Feature ID Cowardin 



Type 



Circular 39 



Type 



Acreage Corresponding 



Data Form 



Wetland Location 



(Latitude, Longitude) 



Wetland 1 PEM Type 2 1.54 W1 47.5550350364  
-95.13915231 



Wetland 2 PEM Type 2 0.08 W2 47.5550859128  



-95.1378959967 
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Table 2. Summary of Delineated Features 



Feature ID Cowardin 



Type 



Circular 39 



Type 



Acreage Corresponding 



Data Form 



Wetland Location 



(Latitude, Longitude) 



Wetland 3 PEM Type 2 0.04 W3 47.5558618529 



 -95.1364234424 



Wetland 4 PEM Type 2 2.22 W3 47.556200585  



-95.134574688 



Wetland 5 PFO Type 7 0.53 W4 47.5548880245  



-95.1324755354 



Wetland 6 PEM Type 2 0.38 W3 47.5543339391  



-95.1310928521 



Wetland 7 PFO Type 7 0.03 W4 47.5565256528  



-95.1310925466 



Wetland 8 PEM Type 2 0.03 W3 47.5573203822  



-95.131208591 



Wetland 9 PEM Type 2 0.05 W3 47.5565129393  



-95.1281115206 



Wetland 10 PEM Type 2 0.04 W3 47.5572996781 



 -95.128257291 



Wetland 11 PEM Type 2 0.21 W5 47.5540749682  



-95.1393001255 



Wetland 12 PEM Type 2 0.01 W5 47.5541574685  



-95.1390439089 



Wetland 13 PEM Type 2 0.05 W6 47.5539010158  



-95.1387366276 



Wetland 14 PEM Type 2 0.06 W7 47.5535361645  



-95.1388620064 



Wetland 15 PEM Type 2 0.39 W7 47.5538684912  



-95.137872928 











Solway Solar Project  
 



Wetland Delineation Report 5        August 2024 



 



Table 2. Summary of Delineated Features 



Feature ID Cowardin 



Type 



Circular 39 



Type 



Acreage Corresponding 



Data Form 



Wetland Location 



(Latitude, Longitude) 



Wetland 16 PEM Type 2 0.22 W3 47.554227491  



-95.1374705726 



Wetland 17 PEM Type 2 0.28 W3 47.5541662139  



-95.1361972951 



Wetland 18 PEM Type 2 0.18 W3 47.5548466443 



 -95.1367606861 



Wetland 19 PEM Type 2 0.43 W3 47.5537003802  
-95.1344849571 



Wetland 20 PEM Type 2 0.78 W7 47.5529528857  
-95.1383350546 



Wetland 21 PEM Type 2 0.45 W7 47.5533247745  
-95.1364455679 



Wetland 22 PEM Type 2 0.01 W7 47.5521190074  
-95.1383581216 



Wetland 23 PEM Type 2 0.61 W7 47.5509070609  
-95.1410150947 



Wetland 24 PEM Type 2 0.44 W7 47.5516758522  
-95.1388533996 



Wetland 25 PUB Type 3 0.14 W2 47.5517357638  
-95.1394472992 



Wetland 26 PEM Type 2 0.14 W7 47.551373453  
-95.1398386188 



Wetland 27 PEM Type 2 0.36 W7 47.5513297661  
-95.1400415905 
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Table 2. Summary of Delineated Features 



Feature ID Cowardin 



Type 



Circular 39 



Type 



Acreage Corresponding 



Data Form 



Wetland Location 



(Latitude, Longitude) 



Wetland 28 PEM Type 2 0.03 W8 47.5507036804  
-95.1387771474 



Wetland 29 PEM Type 2 0.08 W8 47.5504282614  
-95.140438255 



Wetland 30 PEM Type 2 0.08 W8 47.5502300905  
-95.1400573002 



Wetland 31 PEM Type 2 0.40 W8 47.5495741439  
-95.1403453028 



Wetland 32 PFO Type 7 0.15 W10 47.5498973605  
-95.1391008792 



Wetland 33 PFO Type 7 0.14 W10 47.549656704  
-95.1396381867 



Wetland 34 PFO Type 7 0.10 W10 47.5492954411  
-95.1399630211 



Wetland 35 PEM Type 2 0.04 W8 47.5496254307 
 -95.1382101645 



Wetland 36 PEM Type 2 0.03 W8 47.5494694215  
-95.1385628099 



Wetland 37 PEM Type 2 0.01 W8 47.5493468172  
-95.1375609763 



Wetland 38 PFO Type 7 0.21 W10 47.549205071 
 -95.1387125438 



Wetland 39 PEM Type 2 0.14 W8 47.5490652488  
-95.1410825555 
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Table 2. Summary of Delineated Features 



Feature ID Cowardin 



Type 



Circular 39 



Type 



Acreage Corresponding 



Data Form 



Wetland Location 



(Latitude, Longitude) 



Wetland 40 PEM Type 2 0.15 W8 47.5484306131  
-95.1412338489 



Wetland 41 PEM Type 2 0.19 W8 47.5483515156  
-95.1402388461 



Wetland 42 PEM Type 2 0.19 W9 47.5480100067  
-95.14131977 



Wetland 45 PEM Type 2 0.42 W9 47.5476915953  
-95.1401975317 



Wetland 46 PEM Type 2 0.11 W9 47.5471225486  
-95.1413047161 



Wetland 47 PEM Type 2 0.14 W9 47.5472985062  
-95.1404976481 



Wetland 48 PFO Type 7 0.13 W1p 47.5434313152  
-95.1368520816 



Wetland 49 PEM Type 2 0.57 W11 47.5435442202  
-95.1304321403 



Wetland 50 PEM Type 2 0.82 W11 47.5441162364  
-95.1280030239 



 



TYPE 2 (PEM) WETLANDS 



Data Points:  Wetland Plot 1, Wetland Plot 2, Wetland Plot 3, Wetland Plot 5, Wetland 
Plot 6, Wetland Plot 7, Wetland Plot 8, Wetland Plot 9, Wetland Plot 11 



A total of 10.99 acres of PEM Type 2 wetland was delineated within the Project Area. 
These systems were associated with saturated meadows.  Dominant herbaceous 
vegetation that characterizes these wetlands included Reed Canary Grass (Phalaris 



arundinacea), Kentucky Blue Grass (Poa pratensis), Fowl Bluegrass (Poa palustris), 
Brome Sedge (Carex bromoides), Canada Blue Joint (Calamagrostis canadensis), 
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Cheatgrass (Bromus tectorum), Ostrich Fern (Matteuccia struthiopteris), Sandbar Willow 
(Salix interior), Water Smartweed (Polygonum amphibium), Water Plantain (Alisma 



subcordatum), Bladder Sedge (Carex intumescens), Wild Mint (Mentha arvensis), and 
Lake Sedge (Carex lacustris). Hydric soil indicators observed at these sites included 
Histic Epipedon (A2), Black Histic (A3), Redox Dark Surface (F6), Sandy Redox (S5), 
2cm Muck (A10), 5cm Mucky Peat (S3).  Hydrology indicators observed included 
Surface Water (A1), High Water Table (A2), Saturation (A3), Sparsely Vegetated 
Concave Surface (B8), Water-Stained Leaves (B9), Surface Soil Cracks (B6), Drainage 
Patterns (B10), Moss Trim Lines (B16), Thin Muck Surface (C7), Geomorphic Position 
(D2), Microtopographic Relief (D4), and FAC-Neutral Test (D5).  



TYPE 3 (PUB) WETLANDS 



Data Points: NA 



A total of 0.14 acres of PUB Type 3 wetland was delineated within the Project Area. This 
area was an open water pond with an unconsolidated bottom. Dominant herbaceous 
vegetation observed in this wetland was Lake Sedge (Carex lacustris), Water Plantain 
(Alisma subcordatum), and Reed Canary Grass (Phalaris arundinacea). Because of 
water depth, a soil sample was not taken. Hydrology indicators included Surface Water 
(A1), High Water Table (A2), Saturation (A3), Inundation Visible on Aerial Imagery (B7), 
Geomorphic Position (D2), and FAC-Neutral Test (D5). 



TYPE 7 (PFO) WETLANDS 



Data Points: Wetland Plot 4, Wetland Plot 10 



A total of 1.28 acres of PFO Type 7 wetland was delineated within the Project Area. 
These systems were associated with forested ephemeral ponds within wooded areas. 
Dominant vegetation present in the PFO wetlands included Green Ash (Fraxinus 



pennsylvanica), Basswood (Tilia americana), Bluejoint (Calamagrostis canadensis), 
Reed Canary Grass (Phalaris arundinacea), Bladder Sedge (Carex intumescens), Sweet 
Woodreed (Cinna arundinacea) Spotted Trumpetweed (Impatiens capensis). Hydric soil 
indicators observed included Sandy Redox (S5), Stripped Matrix (S6), Thin Dark Surface 
(S9), and Coast Prairie Redox (A16). Hydrology indicators observed included Water 
Stained Leaves (B9), Morphological Adaptations in the form of buttressed roots, Surface 
Soil Cracks (B6), Moss Trim Lines (B16), Saturation Visible on Aerial Imagery (C9), 
Geomorphic Position (D2), Microtopographic Relief (D4), and FAC-Neutral Test (D5).   



ARTIFICIAL WETLANDS 



Data Points: Wetland Plot 11 



A total of 1.39 acres of PEM wetland associated with Wetland 49 and Wetland 50 are 
likely artif icial wetlands associated with a constructed water detention pond and drainage 
from the adjacent facility. The project will seek a jurisdictional determination from the 
USACE to determine if the wetlands are regulated by the USACE under Section 404 of 
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the Clean Water Act. Figure 5 depicts the area before the construction of the facility to 
support the likelihood of non-jurisdictional status.  



Conclusions 
Forty-eight wetland areas were identif ied and delineated within the Project Area. The 
wetland boundaries were delineated in accordance with the 1987 Corps of Engineers 



Wetlands Delineation Manual (USACE 1987) and the Regional Supplement to the Corps 



of Engineers Wetland Delineation Manual: Northcentral and Northeast Region (Version 



2.0) (USACE 2012) and are subject to review and approval by the USACE and 
Minnesota Department of Transportation and Beltrami County (Local Governmental 
Units responsible for implementing the Minnesota Wetland Conservation Act). Any 
proposed impacts to the wetland will require additional coordination with and 
authorization from these agencies.  
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The full wetland report with all appendices are available at MPUC request. 
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The full wetland report with all appendices are available at MPUC request. 
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DEPARTMENT OF THE ARMY 
U.S. ARMY CORPS OF ENGINEERS, ST. PAUL DISTRICT 



332 MINNESOTA STREET, SUITE E1500 
ST. PAUL, MN  55101-1323 



 



October 30, 2024 
 



                                                                              



 



              



Regulatory File No. 2024-00806-DWW 
 
 
Otter Tail Power Company 
c/o Paul Vukonich 
PO Box 496  
Fergus Falls, Minnesota 56538-0496 
pvukonich@otpco.com 
 
Dear Paul Vukonich:  
 



This letter regards an approved jurisdictional determination for a 500 acre property located 
in Section 16, Township 147 North, Range 35 West, Beltrami County, Minnesota. The review 
area for our jurisdictional determination is Wetland 49 (0.57 acre) and Wetland 50 (0.82 acre) 
and are identified on the enclosed Figure MVP-2024-00806-DWW Drawing 3.  
 



The review area of 1.40 acres contains no waters of the United States subject to Corps of 
Engineers (Corps) jurisdiction.  Therefore, you are not required to obtain Department of the 
Army authorization to discharge dredged or fill material within this area. The rationale for this 
determination is provided in the enclosed Approved Jurisdictional Determination form.  You are 
also cautioned that the area of waters described on the enclosed Jurisdictional Determination 
form is approximate and is not based on a precise delineation of aquatic resources.  
 



 This determination is only valid for the review area shown on the enclosed Figure MVP- 
MVP-2024-00806-DWW Drawing 3.  
 



If you object to this approved jurisdictional determination, you may request an administrative 
appeal under Corps regulations at 33 CFR 331.  Enclosed you will find a Notification of Appeal 
Process (NAP) fact sheet and Request for Appeal (RFA) form.  If you request to appeal this 
determination, you must submit a completed RFA form to the Mississippi Valley Division Office 
at the address shown on the form. 
 



In order for an RFA to be accepted by the Corps, the Corps must determine that it is 
complete, that it meets the criteria for appeal under 33 CFR 331.5, and that it has been received 
by the Division Office within 60 days of the date of the enclosed NAP.   
 



It is not necessary to submit an RFA form to the division office if you do not object to the 
determination in this letter. 
 



This approved jurisdictional determination may be relied upon for five years from the date of 
this letter.  However, the Corps reserves the right to review and revise the determination in 
response to changing site conditions, information that was not considered during our initial 
review, or off-site activities that could indirectly alter the extent of wetlands and other resources 
on-site.  This determination may be renewed at the end of the five year period provided you 
submit a written request and our staff are able to verify that the limits established during the 
original determination are still accurate. 





mailto:pvukonich@otpco.com








Regulatory Division (File No. 2024-00806-DWW) 
 



 
Page 2 of 2 



 



 
If you have any questions, please contact me in our Duluth office at (218) 350-1491 or 



daryl.w.wierzbinski@usace.army.mil.  In any correspondence or inquiries, please refer to the 
Regulatory file number shown above. 



 
Sincerely, 
 
 
 
 
 
Daryl W Wierzbinski 
Lead Project Manager 



 
Enclosures  
 
cc:  
Katie Lueth, katie.lueth@hdrinc.com 
Greg Larson, Gregory.Larson@co.beltrami.mn.us 
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NOTIFICATION OF ADMINISTRATIVE APPEAL OPTIONS AND PROCESS AND 
REQUEST FOR APPEAL 



Applicant:  Otter Tail Power Company File Number:  
MVP-2024-00806-DWW 



Date:10/30/2024 



Attached is: See Section below 



☐ INITIAL PROFFERED PERMIT (Standard Permit or Letter of permission) A 



☐ PROFFERED PERMIT (Standard Permit or Letter of permission) B 



☐ PERMIT DENIAL WITHOUT PREJUDICE C 



☐ PERMIT DENIAL WITH PREJUDICE D 



☒ APPROVED JURISDICTIONAL DETERMINATION E 



☐ PRELIMINARY JURISDICTIONAL DETERMINATION F 



SECTION I  
The following identifies your rights and options regarding an administrative appeal of the above 
decision.  Additional information may be found at https://www.usace.army.mil/Missions/Civil-
Works/Regulatory-Program-and-Permits/appeals/ or Corps regulations at 33 CFR Part 331. 



A:  INITIAL PROFFERED PERMIT:  You may accept or object to the permit 



• ACCEPT:  If you received a Standard Permit, you may sign the permit document and return it to
the district engineer for final authorization.  If you received a Letter of Permission (LOP), you may
accept the LOP and your work is authorized.  Your signature on the Standard Permit or
acceptance of the LOP means that you accept the permit in its entirety, and waive all rights to
appeal the permit, including its terms and conditions, and approved jurisdictional determinations
associated with the permit.



• OBJECT:  If you object to the permit (Standard or LOP) because of certain terms and conditions
therein, you may request that the permit be modified accordingly. You must complete Section II of
this form and return the form to the district engineer.  Upon receipt of your letter, the district
engineer will evaluate your objections and may: (a) modify the permit to address all of your
concerns, (b) modify the permit to address some of your objections, or (c) not modify the permit
having determined that the permit should be issued as previously written.  After evaluating your
objections, the district engineer will send you a proffered permit for your reconsideration, as
indicated in Section B below.



B:  PROFFERED PERMIT: You may accept or appeal the permit 



• ACCEPT:  If you received a Standard Permit, you may sign the permit document and return it to
the district engineer for final authorization.  If you received a Letter of Permission (LOP), you may
accept the LOP and your work is authorized.  Your signature on the Standard Permit or
acceptance of the LOP means that you accept the permit in its entirety, and waive all rights to
appeal the permit, including its terms and conditions, and approved jurisdictional determinations
associated with the permit.



• APPEAL:  If you choose to decline the proffered permit (Standard or LOP) because of certain
terms and conditions therein, you may appeal the declined permit under the Corps of Engineers
Administrative Appeal Process by completing Section II of this form and sending the form to the
division engineer.  This form must be received by the division engineer within 60 days of the date
of this notice.





https://www.usace.army.mil/Missions/Civil-Works/Regulatory-Program-and-Permits/appeals/


https://www.usace.army.mil/Missions/Civil-Works/Regulatory-Program-and-Permits/appeals/
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C. PERMIT DENIAL WITHOUT PREJUDICE: Not appealable 
You received a permit denial without prejudice because a required Federal, state, and/or local 
authorization and/or certification has been denied for activities which also require a Department of 
the Army permit before final action has been taken on the Army permit application.  The permit denial 
without prejudice is not appealable.  There is no prejudice to the right of the applicant to reinstate 
processing of the Army permit application if subsequent approval is received from the appropriate 
Federal, state, and/or local agency on a previously denied authorization and/or certification. 
 



D:  PERMIT DENIAL WITH PREJUDICE:   You may appeal the permit denial 
You may appeal the denial of a permit under the Corps of Engineers Administrative Appeal Process 
by completing Section II of this form and sending the form to the division engineer.  This form must 
be received by the division engineer within 60 days of the date of this notice. 
 



E:  APPROVED JURISDICTIONAL DETERMINATION:  You may accept or appeal the approved JD 
or provide new information for reconsideration 
 
• ACCEPT:  You do not need to notify the Corps to accept an approved JD.  Failure to notify the 



Corps within 60 days of the date of this notice means that you accept the approved JD in its 
entirety and waive all rights to appeal the approved JD. 



 
• APPEAL:  If you disagree with the approved JD, you may appeal the approved JD under the 



Corps of Engineers Administrative Appeal Process by completing Section II of this form and 
sending the form to the division engineer.  This form must be received by the division engineer 
within 60 days of the date of this notice. 
 



• RECONSIDERATION: You may request that the district engineer reconsider the approved JD by 
submitting new information or data to the district engineer within 60 days of the date of this notice.  
The district will determine whether the information submitted qualifies as new information or data 
that justifies reconsideration of the approved JD.  A reconsideration request does not initiate the 
appeal process. You may submit a request for appeal to the division engineer to preserve your 
appeal rights while the district is determining whether the submitted information qualifies for a 
reconsideration. 
 



F:  PRELIMINARY JURISDICTIONAL DETERMINATION:  Not appealable 
You do not need to respond to the Corps regarding the preliminary JD.  The Preliminary JD is not 
appealable.  If you wish, you may request an approved JD (which may be appealed), by contacting 
the Corps district for further instruction.  Also, you may provide new information for further 
consideration by the Corps to reevaluate the JD. 
 



POINT OF CONTACT FOR QUESTIONS OR INFORMATION: 



If you have questions regarding this decision 
you may contact: 
 
U.S. Army Corps of Engineers 
St. Paul District 
Regulatory Division 
332 Minnesota Street, Suite E1500 
St. Paul, MN 55101-1323 
 
Phone: 651-290-5525 



If you have questions regarding the appeal 
process, or to submit your request for appeal, you 
may contact: 
 
Brian Oberlies 
Administrative Appeals Review Officer             
Mississippi Valley Division                                        
P.O. Box 80 (1400 Walnut Street) 
Vicksburg, MS 39180-0080                                      
Phone: 601-634-5820                                            
Email: brian.m.oberlies@usace.army.mil 
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SECTION II – REQUEST FOR APPEAL or OBJECTIONS TO AN INITIAL PROFFERED PERMIT 
 



REASONS FOR APPEAL OR OBJECTIONS: (Describe your reasons for appealing the decision or 
your objections to an initial proffered permit in clear concise statements. Use additional pages as 
necessary. You may attach additional information to this form to clarify where your reasons or 
objections are addressed in the administrative record.) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



ADDITIONAL INFORMATION: The appeal is limited to a review of the administrative record, the 
Corps memorandum for the record of the appeal conference or meeting, and any supplemental 
information that the review officer has determined is needed to clarify the administrative record.  
Neither the appellant nor the Corps may add new information or analyses to the record.  However, 
you may provide additional information to clarify the location of information that is already in the 
administrative record. 
 



RIGHT OF ENTRY:  Your signature below grants the right of entry to Corps of Engineers personnel, 
and any government consultants, to conduct investigations of the project site during the course of the 
appeal process.  You will be provided a 15-day notice of any site investigation and will have the 
opportunity to participate in all site investigations. 
 



 
 
_______________________________                                                            
Signature of appellant or agent. 



Date: 



Email address of appellant and/or agent:  Telephone number:  











DEPARTMENT OF THE ARMY 
U.S. ARMY CORPS OF ENGINEERS, ST. PAUL DISTRICT 



332 MINNESOTA STREET, SUITE E1500 
ST. PAUL, MN  55101-1323 



                



 
MVP-2024-00806-DWW                                                      29 October 2024 
 
 
MEMORANDUM FOR RECORD  
 
SUBJECT: US Army Corps of Engineers (Corps) Approved Jurisdictional Determination 
in accordance with the “Revised Definition of ‘Waters of the United States’”; (88 FR 
3004 (January 18, 2023) as amended by the “Revised Definition of ‘Waters of the 
United States’; Conforming” (8 September 2023) ,1 MVP-2024-00806-DWW MFR 1 of 1 
 
BACKGROUND. An Approved Jurisdictional Determination (AJD) is a Corps document 
stating the presence or absence of waters of the United States on a parcel or a written 
statement and map identifying the limits of waters of the United States on a parcel. 
AJDs are clearly designated appealable actions and will include a basis of JD with the 
document.2 AJDs are case-specific and are typically made in response to a request. 
AJDs are valid for a period of five years unless new information warrants revision of the 
determination before the expiration date or a District Engineer has identified, after public 
notice and comment, that specific geographic areas with rapidly changing 
environmental conditions merit re-verification on a more frequent basis.3 
 
On January 18, 2023, the Environmental Protection Agency (EPA) and the Department 
of the Army (“the agencies”) published the “Revised Definition of ‘Waters of the United 
States,’” 88 FR 3004 (January 18, 2023) (“2023 Rule”). On September 8, 2023, the 
agencies published the “Revised Definition of ‘Waters of the United States’; 
Conforming”, which amended the 2023 Rule to conform to the 2023 Supreme Court 
decision in Sackett v. EPA, 598 U.S., 143 S. Ct. 1322 (2023) (“Sackett”). 
 
This Memorandum for Record (MFR) constitutes the basis of jurisdiction for a Corps 
AJD as defined in 33 CFR §331.2. For the purposes of this AJD, we have relied on 
Section 10 of the Rivers and Harbors Act of 1899 (RHA),4 the 2023 Rule as amended, 
as well as other applicable guidance, relevant case law, and longstanding practice in 
evaluating jurisdiction. 
 
1. SUMMARY OF CONCLUSIONS. 
 



 
1 While the Revised Definition of “Waters of the United States”; Conforming had no effect on some 
categories of waters covered under the CWA, and no effect on any waters covered under RHA, all 
categories are included in this Memorandum for Record for efficiency. 
2 33 CFR 331.2. 
3 Regulatory Guidance Letter 05-02. 
4 USACE has authority under both Section 9 and Section 10 of the Rivers and Harbors Act of 1899 but for 
convenience, in this MFR, jurisdiction under RHA will be referred to as Section 10. 
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a. Provide a list of each individual feature within the review area and the 
jurisdictional status of each one (i.e., identify whether each feature is/is not a 
water of the United States and/or a navigable water of the United States).  
 



i. Wetland 49 (0.57 acre), non-jurisdictional 
ii. Wetland 50 (0.82 acre), non-jurisdictional 



 
2. REFERENCES. 
 



a. “Revised Definition of ‘Waters of the United States,’” 88 FR 3004 (January 18, 
2023) (“2023 Rule”)  
 



b.  “Revised Definition of ‘Waters of the United States’; Conforming” 88 FR 61964 
(September 8, 2023)) 
 



c. Sackett v. EPA, 598 U.S. _, 143 S. Ct. 1322 (2023) 
 
3. REVIEW AREA. The review area is approximately 1.4 acres in size and is identified 



by the yellow polygon on the attached Figure MVP-2024-00806-DWW Drawing 3. 
The overall review area is located in Section 16, Township 147 North, Range 35 
West, 47.5435442202 N, -95.1304321403 W near the City of Solway, Beltrami 
County, Minnesota. There are no other JDs associated with the review area.  



 
4. NEAREST TRADITIONAL NAVIGABLE WATER (TNW), THE TERRITORIAL SEAS, 



OR INTERSTATE WATER TO WHICH THE AQUATIC RESOURCE IS 
CONNECTED. N/A 
 



5. FLOWPATH FROM THE SUBJECT AQUATIC RESOURCES TO A TNW, THE 
TERRITORIAL SEAS, OR INTERSTATE WATER. N/A 



 
6. SECTION 10 JURISDICTIONAL WATERS5: Describe aquatic resources or other 



features within the review area determined to be jurisdictional in accordance with 
Section 10 of the Rivers and Harbors Act of 1899. Include the size of each aquatic 
resource or other feature within the review area and how it was determined to be 
jurisdictional in accordance with Section 10.6 N/A 



 
5 33 CFR 329.9(a) A waterbody which was navigable in its natural or improved state, or which was 
susceptible of reasonable improvement (as discussed in § 329.8(b) of this part) retains its character as 
“navigable in law” even though it is not presently used for commerce, or is presently incapable of such 
use because of changed conditions or the presence of obstructions. 
6 This MFR is not to be used to make a report of findings to support a determination that the water is a 
navigable water of the United States. The district must follow the procedures outlined in 33 CFR part 
329.14 to make a determination that water is a navigable water of the United States subject to Section 10 
of the RHA. 
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7. SECTION 404 JURISDICTIONAL WATERS: Describe the aquatic resources within 



the review area that were found to meet the definition of waters of the United States 
in accordance with the 2023 Rule as amended, consistent with the Supreme Court’s 
decision in Sackett. List each aquatic resource separately, by name, consistent with 
the naming convention used in section 1, above. Include a rationale for each aquatic 
resource, supporting that the aquatic resource meets the relevant category of 
“waters of the United States” in the 2023 Rule as amended. The rationale should 
also include a written description of, or reference to a map in the administrative 
record that shows, the lateral limits of jurisdiction for each aquatic resource, 
including how that limit was determined, and incorporate relevant references used. 
Include the size of each aquatic resource in acres or linear feet and attach and 
reference related figures as needed. 



 
a. Traditional Navigable Waters (TNWs) (a)(1)(i): N/A 



 
b. The Territorial Seas (a)(1)(ii): N/A 



 
c. Interstate Waters (a)(1)(iii): N/A 
 
d. Impoundments (a)(2): N/A 



 
e. Tributaries (a)(3): N/A 



 
f. Adjacent Wetlands (a)(4): N/A 



 
g. Additional Waters (a)(5): N/A 



 
8. NON-JURISDICTIONAL AQUATIC RESOURCES AND FEATURES  



 
a. Describe aquatic resources and other features within the review area identified in 



the 2023 Rule as amended as not “waters of the United States” even where they 
otherwise meet the terms of paragraphs (a)(2) through (5). Include the type of 
excluded aquatic resource or feature, the size of the aquatic resource or feature 
within the review area and describe how it was determined to meet one of the 
exclusions listed in 33 CFR 328.3(b).7  N/A  
 



b. Describe aquatic resources and features within the review area that were 
determined to be non-jurisdictional because they do not meet one or more 
categories of waters of the United States under the 2023 Rule as amended (e.g., 



 
7 88 FR 3004 (January 18, 2023) 
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tributaries that are non-relatively permanent waters; non-tidal wetlands that do 
not have a continuous surface connection to a jurisdictional water).  



 
Subject features Wetland 49 and 50 are not a TNW, territorial sea, or interstate 
water and therefore are not an (a)(1) water. A wetland delineation summary for 
the wetlands indicate that the wetlands are depressional wetlands, surrounded 
by upland, and may have formed from a water detention pond and drainage from 
the facility (does not exit the property). These wetlands do not physically abut a 
relatively permanent paragraph (a)(2) impoundment or a jurisdictional (a)(3) 
tributary and are not separated from a jurisdictional water by a natural berm, 
bank, dune, or similar natural landform. The nearest relatively permanent water 
information from aerial imagery shows these wetlands are approximately 1.79 
mile from Grant Creek directly northeast of the review area. However, there are 
no ditches, swales, pipes, or culverts that connect these wetlands to a 
downstream jurisdictional water. These wetlands are non-tidal wetlands that do 
not have a continuous surface connection to a relatively permanent jurisdictional 
water and as such do not meet the definition of adjacent and cannot be 
evaluated as an (a)(4) adjacent wetland; therefore, these wetlands are not 
jurisdictional under the 2023 Revised Definition of ‘Waters of the United States’; 
Conforming” 88 FR 61964 Final Rule. 



 
9. DATA SOURCES. List sources of data/information used in making determination. 



Include titles and dates of sources used and ensure that information referenced is 
available in the administrative record. 



 
a. HDR, Wetland Delineation Report for Otter Tail Power Company near City of 



Solway, Minnesota, dated August 2024. 
 



b. Historical imagery dated 1940, 1972, 1991, 2003, and 2024. Prepared and 
provided by authorized agent Katie Lueth on October 3, 2024.   



 
c. NHD Flowlines map and 2-ft Contour map.  Prepared and provided by authorized 



agent Katie Lueth on October 3, 2023.   
 
10. OTHER SUPPORTING INFORMATION. N/A  



 
11. NOTE: The structure and format of this MFR were developed in coordination with 



the EPA and Department of the Army. The MFR’s structure and format may be 
subject to future modification or may be rescinded as needed to implement 
additional guidance from the agencies; however, the approved jurisdictional 
determination described herein is a final agency action. 
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 Project Name and/or Number:        


Attachment B 
Supporting Information for Applications Involving Exemptions, No Loss 


Determinations, and Activities Not Requiring Mitigation 
 
Complete this part if you maintain that the identified aquatic resource impacts in Part Four do not require wetland 
replacement/compensatory mitigation OR if you are seeking verification that the proposed water resource impacts are either 
exempt from replacement or are not under CWA/WCA jurisdiction. 


Identify the specific exemption or no-loss provision for which you believe your project or site qualifies: 


(See attached AJD Regulatory File No. 2024-00806-DWW from USACE detailing the approved jurisdictional determination 


for a review area within.) The no-loss provision for which the project qualifies for is 8420.0415 NO-LOSS CRITERIA (A.) An 


Activity that will not impact a wetland.  


Provide a detailed explanation of how your project or site qualifies for the above. Be specific and provide and refer to attachments 
and exhibits that support your contention. Applicants should refer to rules (e.g. WCA rules), guidance documents (e.g. BWSR 
guidance, Corps guidance letters/public notices), and permit conditions (e.g. Corps General Permit conditions) to determine the 
necessary information to support the application. Applicants are strongly encouraged to contact the WCA LGU and Corps Project 
Manager prior to submitting an application if they are unsure of what type of information to provide : 


(See attached AJD Regulatory File No. 2024-00806-DWW from USACE detailing the approved jurisdictional determination for a 
review area within.)  
Two potentially impacted wetlands (Wetland 49 and Wetland 59) encapsulated in the 1.4 acre study area of the wider project was 
reviewed by USACE staff Daryl Wierzbinski and were determined to not be jurisdictional waters: 
 
“Subject features Wetland 49 and 50 are not a TNW, territorial sea, or interstate water and therefore are not an (a)(1) water.  A 
wetland delineation summary for the wetlands indicate that the wetlands are depressional wetlands, surrounded  
by upland, and may have formed from a water detention pond and drainage from the facility (does not exit the property). These  
wetlands do not physically abut a relatively permanent (a)(2) impoundment or a jurisdictional (a)(3)  
tributary and are not separated from a jurisdictional water by a natural berm, bank, dune, or similar natural landform. The n earest 
relatively permanent water information from aerial imagery shows these wetlands are approximately 1.79  
mile from Grant Creek directly northeast of the review area. However, there are no ditches, swales, pipes, or culverts that c onnect 
these wetlands to a downstream jurisdictional water. These wetlands are non-tidal wetlands that do not have a continuous 
surface connection to a relatively permanent jurisdictional water and as such do not meet the definition of adjacent and cannot be 
evaluated as an (a)(4) adjacent wetland; therefore, these wetlands are not jurisdictional under the 2023 Revised Definition o f 
‘Waters of the United States’; Conforming” 88 FR 61964 Final Rule. “ 
 
See Attached: 
a. HDR, Wetland Delineation Report for Otter Tail Power Company near City of  
Solway, Minnesota, dated August 2024.  
  
b. Historical imagery dated 1940, 1972, 1991, 2003, and 2024. Prepared and  
provided by authorized agent Katie Lueth on October 3, 2024.    
  
c. NHD Flowlines map and 2-ft Contour map.  Prepared and provided by authorized  
agent Katie Lueth on October 3, 2023.   











BWSR NOD Form – November 12, 2019 1 

Minnesota Wetland Conservation Act 
Notice of Decision 

Local Government Unit:        Beltrami County  County:       Beltrami 
Applicant Name:   Otter Tail Power Company, Paul Vukonich   Applicant Representative:     Katie Lueth  
Project Name:    Solway Solar     LGU Project No. (if any): 

Date Complete Application Received by LGU:        11/05/2024   
Date of LGU Decision:        12/03/2024   
Date this Notice was Sent:  12/03/2024 

WCA Decision Type - check all that apply 
☐ Wetland Boundary/Type      ☐ Sequencing      ☐ Replacement Plan ☐ Bank Plan (not credit purchase)
☒ No-Loss (8420.0415) ☐ Exemption (8420.0420)

Part: ☒ A ☐ B  ☐ C ☐ D ☐ E  ☐ F  ☐ G  ☐ H Subpart: ☐ 2 ☐ 3 ☐ 4 ☐ 5  ☐ 6 ☐ 7  ☐ 8 ☐ 9

Replacement Plan Impacts (replacement plan decisions only) 
Total WCA Wetland Impact Area: 
Wetland Replacement Type:    ☐  Project Specific Credits: 

☐ Bank Credits:
Bank Account Number(s): 

Technical Evaluation Panel Findings and Recommendations (attach if any) 
☒ Approve    ☐  Approve w/Conditions     ☐ Deny      ☐  No TEP Recommendation

LGU Decision 
☐ Approved with Conditions (specify below)1 ☒ Approved1 ☐ Denied

List Conditions:

Decision-Maker for this Application: ☒ Staff   ☐ Governing Board/Council  ☐ Other:
 

Decision is valid for: ☒ 5 years (default)   ☐ Other (specify):
 

1 Wetland Replacement Plan approval is not valid until BWSR confirms the withdrawal of any required wetland bank credits. For project-
specific replacement a financial assurance per MN Rule 8420.0522, Subp. 9 and evidence that all required forms have been recorded on 
the title of the property on which the replacement wetland is located must be provided to the LGU for the approval to be valid. 

LGU Findings – Attach document(s) and/or insert narrative providing the basis for the LGU decision1. 
☐ Attachment(s) (specify):
☒ Summary:    Application was reviewed and approved.  No evidence of hydric soils.

1 Findings must consider any TEP recommendations. 

Attached Project Documents 
☐ Site Location Map    ☒ Project Plan(s)/Descriptions/Reports (specify):

Exhibit OTPC- ___, Riewer Direct, Schedule C
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Appeals of LGU Decisions 
If you wish to appeal this decision, you must provide a written request within 30 calendar days of the date you 
received the notice. All appeals must be submitted to the Board of Water and Soil Resources Executive Director 
along with a check payable to BWSR for $500 unless the LGU has adopted a local appeal process as identified 
below. The check must be sent by mail and the written request to appeal can be submitted by mail or e-mail. 
The appeal should include a copy of this notice, name and contact information of appellant(s) and their 
representatives (if applicable), a statement clarifying the intent to appeal and supporting information as to why 
the decision is in error. Send to: 

Appeals & Regulatory Compliance Coordinator 
Minnesota Board of Water & Soils Resources 
520 Lafayette Road North 
St. Paul, MN 55155 
travis.germundson@state.mn.us 

Does the LGU have a local appeal process applicable to this decision? 
☐ Yes1   ☒  No
1If yes, all appeals must first be considered via the local appeals process.

Local Appeals Submittal Requirements (LGU must describe how to appeal, submittal requirements, fees, etc. as applicable) 

Notice Distribution (include name) 
Required on all notices: 
☒ SWCD TEP Member: Brent Rud ☒ BWSR TEP Member: Lynda Ponting
☐ LGU TEP Member (if different than LGU contact):
☒ DNR Representative:   Arne Wick   
☐ Watershed District or Watershed Mgmt. Org.:
☐ Applicant: ☐ Agent/Consultant:

Optional or As Applicable: 
☒ Corps of Engineers:   Daryl Wierzbinski   
☐ BWSR Wetland Mitigation Coordinator (required for bank plan applications only):
☐ Members of the Public (notice only): ☐ Other:

Signature:    Greg Larson      Date:    12/3/2024    

This notice and accompanying application materials may be sent electronically or by mail. The LGU may opt to send a 
summary of the application to members of the public upon request per 8420.0255, Subp. 3.   

Exhibit OTPC- ___, Riewer Direct, Schedule C
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DEPARTMENT OF THE ARMY 
U.S. ARMY CORPS OF ENGINEERS, ST. PAUL DISTRICT 

332 MINNESOTA STREET, SUITE E1500 
ST. PAUL, MN  55101-1323 

October 30, 2024 

Regulatory File No. 2024-00806-DWW 

Otter Tail Power Company 
c/o Paul Vukonich 
PO Box 496  
Fergus Falls, Minnesota 56538-0496 
pvukonich@otpco.com 

Dear Paul Vukonich: 

This letter regards an approved jurisdictional determination for a 500 acre property located 
in Section 16, Township 147 North, Range 35 West, Beltrami County, Minnesota. The review 
area for our jurisdictional determination is Wetland 49 (0.57 acre) and Wetland 50 (0.82 acre) 
and are identified on the enclosed Figure MVP-2024-00806-DWW Drawing 3.  

The review area of 1.40 acres contains no waters of the United States subject to Corps of 
Engineers (Corps) jurisdiction.  Therefore, you are not required to obtain Department of the 
Army authorization to discharge dredged or fill material within this area. The rationale for this 
determination is provided in the enclosed Approved Jurisdictional Determination form.  You are 
also cautioned that the area of waters described on the enclosed Jurisdictional Determination 
form is approximate and is not based on a precise delineation of aquatic resources. 

 This determination is only valid for the review area shown on the enclosed Figure MVP- 
MVP-2024-00806-DWW Drawing 3.  

If you object to this approved jurisdictional determination, you may request an administrative 
appeal under Corps regulations at 33 CFR 331.  Enclosed you will find a Notification of Appeal 
Process (NAP) fact sheet and Request for Appeal (RFA) form.  If you request to appeal this 
determination, you must submit a completed RFA form to the Mississippi Valley Division Office 
at the address shown on the form. 

In order for an RFA to be accepted by the Corps, the Corps must determine that it is 
complete, that it meets the criteria for appeal under 33 CFR 331.5, and that it has been received 
by the Division Office within 60 days of the date of the enclosed NAP.   

It is not necessary to submit an RFA form to the division office if you do not object to the 
determination in this letter. 

This approved jurisdictional determination may be relied upon for five years from the date of 
this letter.  However, the Corps reserves the right to review and revise the determination in 
response to changing site conditions, information that was not considered during our initial 
review, or off-site activities that could indirectly alter the extent of wetlands and other resources 
on-site.  This determination may be renewed at the end of the five year period provided you 
submit a written request and our staff are able to verify that the limits established during the 
original determination are still accurate. 

Exhibit OTPC- ___, Riewer Direct, Schedule D
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Regulatory Division (File No. 2024-00806-DWW) 

Page 2 of 2 

If you have any questions, please contact me in our Duluth office at (218) 350-1491 or 
daryl.w.wierzbinski@usace.army.mil.  In any correspondence or inquiries, please refer to the 
Regulatory file number shown above. 

Sincerely, 

Daryl W Wierzbinski 
Lead Project Manager 

Enclosures 

cc:  
Katie Lueth, katie.lueth@hdrinc.com 
Greg Larson, Gregory.Larson@co.beltrami.mn.us 

Exhibit OTPC- ___, Riewer Direct, Schedule D
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NOTIFICATION OF ADMINISTRATIVE APPEAL OPTIONS AND PROCESS AND 
REQUEST FOR APPEAL 

Applicant:  Otter Tail Power Company File Number:  
MVP-2024-00806-DWW 

Date:10/30/2024

Attached is: See Section below 

☐ INITIAL PROFFERED PERMIT (Standard Permit or Letter of permission) A 

☐ PROFFERED PERMIT (Standard Permit or Letter of permission) B 

☐ PERMIT DENIAL WITHOUT PREJUDICE C 

☐ PERMIT DENIAL WITH PREJUDICE D 

☒ APPROVED JURISDICTIONAL DETERMINATION E 

☐ PRELIMINARY JURISDICTIONAL DETERMINATION F 

SECTION I  
The following identifies your rights and options regarding an administrative appeal of the above 
decision.  Additional information may be found at https://www.usace.army.mil/Missions/Civil-
Works/Regulatory-Program-and-Permits/appeals/ or Corps regulations at 33 CFR Part 331. 

A:  INITIAL PROFFERED PERMIT:  You may accept or object to the permit 

• ACCEPT:  If you received a Standard Permit, you may sign the permit document and return it to
the district engineer for final authorization.  If you received a Letter of Permission (LOP), you may
accept the LOP and your work is authorized.  Your signature on the Standard Permit or
acceptance of the LOP means that you accept the permit in its entirety, and waive all rights to
appeal the permit, including its terms and conditions, and approved jurisdictional determinations
associated with the permit.

• OBJECT:  If you object to the permit (Standard or LOP) because of certain terms and conditions
therein, you may request that the permit be modified accordingly. You must complete Section II of
this form and return the form to the district engineer.  Upon receipt of your letter, the district
engineer will evaluate your objections and may: (a) modify the permit to address all of your
concerns, (b) modify the permit to address some of your objections, or (c) not modify the permit
having determined that the permit should be issued as previously written.  After evaluating your
objections, the district engineer will send you a proffered permit for your reconsideration, as
indicated in Section B below.

B:  PROFFERED PERMIT: You may accept or appeal the permit 

• ACCEPT:  If you received a Standard Permit, you may sign the permit document and return it to
the district engineer for final authorization.  If you received a Letter of Permission (LOP), you may
accept the LOP and your work is authorized.  Your signature on the Standard Permit or
acceptance of the LOP means that you accept the permit in its entirety, and waive all rights to
appeal the permit, including its terms and conditions, and approved jurisdictional determinations
associated with the permit.

• APPEAL:  If you choose to decline the proffered permit (Standard or LOP) because of certain
terms and conditions therein, you may appeal the declined permit under the Corps of Engineers
Administrative Appeal Process by completing Section II of this form and sending the form to the
division engineer.  This form must be received by the division engineer within 60 days of the date
of this notice.
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C. PERMIT DENIAL WITHOUT PREJUDICE: Not appealable
You received a permit denial without prejudice because a required Federal, state, and/or local
authorization and/or certification has been denied for activities which also require a Department of
the Army permit before final action has been taken on the Army permit application.  The permit denial
without prejudice is not appealable.  There is no prejudice to the right of the applicant to reinstate
processing of the Army permit application if subsequent approval is received from the appropriate
Federal, state, and/or local agency on a previously denied authorization and/or certification.

D:  PERMIT DENIAL WITH PREJUDICE:   You may appeal the permit denial 
You may appeal the denial of a permit under the Corps of Engineers Administrative Appeal Process 
by completing Section II of this form and sending the form to the division engineer.  This form must 
be received by the division engineer within 60 days of the date of this notice. 

E:  APPROVED JURISDICTIONAL DETERMINATION:  You may accept or appeal the approved JD 
or provide new information for reconsideration 

• ACCEPT:  You do not need to notify the Corps to accept an approved JD.  Failure to notify the
Corps within 60 days of the date of this notice means that you accept the approved JD in its
entirety and waive all rights to appeal the approved JD.

• APPEAL:  If you disagree with the approved JD, you may appeal the approved JD under the
Corps of Engineers Administrative Appeal Process by completing Section II of this form and
sending the form to the division engineer.  This form must be received by the division engineer
within 60 days of the date of this notice.

• RECONSIDERATION: You may request that the district engineer reconsider the approved JD by
submitting new information or data to the district engineer within 60 days of the date of this notice.
The district will determine whether the information submitted qualifies as new information or data
that justifies reconsideration of the approved JD.  A reconsideration request does not initiate the
appeal process. You may submit a request for appeal to the division engineer to preserve your
appeal rights while the district is determining whether the submitted information qualifies for a
reconsideration.

F:  PRELIMINARY JURISDICTIONAL DETERMINATION:  Not appealable 
You do not need to respond to the Corps regarding the preliminary JD.  The Preliminary JD is not 
appealable.  If you wish, you may request an approved JD (which may be appealed), by contacting 
the Corps district for further instruction.  Also, you may provide new information for further 
consideration by the Corps to reevaluate the JD. 

POINT OF CONTACT FOR QUESTIONS OR INFORMATION: 

If you have questions regarding this decision 
you may contact: 

U.S. Army Corps of Engineers 
St. Paul District 
Regulatory Division 
332 Minnesota Street, Suite E1500 
St. Paul, MN 55101-1323 

Phone: 651-290-5525 

If you have questions regarding the appeal 
process, or to submit your request for appeal, you 
may contact: 

Brian Oberlies 
Administrative Appeals Review Officer     
Mississippi Valley Division     
P.O. Box 80 (1400 Walnut Street) 
Vicksburg, MS 39180-0080     
Phone: 601-634-5820     
Email: brian.m.oberlies@usace.army.mil 
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SECTION II – REQUEST FOR APPEAL or OBJECTIONS TO AN INITIAL PROFFERED PERMIT 

REASONS FOR APPEAL OR OBJECTIONS: (Describe your reasons for appealing the decision or 
your objections to an initial proffered permit in clear concise statements. Use additional pages as 
necessary. You may attach additional information to this form to clarify where your reasons or 
objections are addressed in the administrative record.) 

ADDITIONAL INFORMATION: The appeal is limited to a review of the administrative record, the 
Corps memorandum for the record of the appeal conference or meeting, and any supplemental 
information that the review officer has determined is needed to clarify the administrative record.  
Neither the appellant nor the Corps may add new information or analyses to the record.  However, 
you may provide additional information to clarify the location of information that is already in the 
administrative record. 

RIGHT OF ENTRY:  Your signature below grants the right of entry to Corps of Engineers personnel, 
and any government consultants, to conduct investigations of the project site during the course of the 
appeal process.  You will be provided a 15-day notice of any site investigation and will have the 
opportunity to participate in all site investigations. 

_______________________________  
Signature of appellant or agent. 

Date: 

Email address of appellant and/or agent: Telephone number: 
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DEPARTMENT OF THE ARMY 
U.S. ARMY CORPS OF ENGINEERS, ST. PAUL DISTRICT 

332 MINNESOTA STREET, SUITE E1500 
ST. PAUL, MN  55101-1323 

MVP-2024-00806-DWW  29 October 2024 

MEMORANDUM FOR RECORD 

SUBJECT: US Army Corps of Engineers (Corps) Approved Jurisdictional Determination 
in accordance with the “Revised Definition of ‘Waters of the United States’”; (88 FR 
3004 (January 18, 2023) as amended by the “Revised Definition of ‘Waters of the 
United States’; Conforming” (8 September 2023) ,1 MVP-2024-00806-DWW MFR 1 of 1 

BACKGROUND. An Approved Jurisdictional Determination (AJD) is a Corps document 
stating the presence or absence of waters of the United States on a parcel or a written 
statement and map identifying the limits of waters of the United States on a parcel. 
AJDs are clearly designated appealable actions and will include a basis of JD with the 
document.2 AJDs are case-specific and are typically made in response to a request. 
AJDs are valid for a period of five years unless new information warrants revision of the 
determination before the expiration date or a District Engineer has identified, after public 
notice and comment, that specific geographic areas with rapidly changing 
environmental conditions merit re-verification on a more frequent basis.3 

On January 18, 2023, the Environmental Protection Agency (EPA) and the Department 
of the Army (“the agencies”) published the “Revised Definition of ‘Waters of the United 
States,’” 88 FR 3004 (January 18, 2023) (“2023 Rule”). On September 8, 2023, the 
agencies published the “Revised Definition of ‘Waters of the United States’; 
Conforming”, which amended the 2023 Rule to conform to the 2023 Supreme Court 
decision in Sackett v. EPA, 598 U.S., 143 S. Ct. 1322 (2023) (“Sackett”). 

This Memorandum for Record (MFR) constitutes the basis of jurisdiction for a Corps 
AJD as defined in 33 CFR §331.2. For the purposes of this AJD, we have relied on 
Section 10 of the Rivers and Harbors Act of 1899 (RHA),4 the 2023 Rule as amended, 
as well as other applicable guidance, relevant case law, and longstanding practice in 
evaluating jurisdiction. 

1. SUMMARY OF CONCLUSIONS.

1 While the Revised Definition of “Waters of the United States”; Conforming had no effect on some 
categories of waters covered under the CWA, and no effect on any waters covered under RHA, all 
categories are included in this Memorandum for Record for efficiency. 
2 33 CFR 331.2. 
3 Regulatory Guidance Letter 05-02. 
4 USACE has authority under both Section 9 and Section 10 of the Rivers and Harbors Act of 1899 but for 
convenience, in this MFR, jurisdiction under RHA will be referred to as Section 10. 
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MVP 
SUBJECT: 2023 Rule, as amended, Approved Jurisdictional Determination in Light of 
Sackett v. EPA, 143 S. Ct. 1322 (2023), MVP-2024-00806-DWW 

2 

a. Provide a list of each individual feature within the review area and the
jurisdictional status of each one (i.e., identify whether each feature is/is not a
water of the United States and/or a navigable water of the United States).

i. Wetland 49 (0.57 acre), non-jurisdictional
ii. Wetland 50 (0.82 acre), non-jurisdictional

2. REFERENCES.

a. “Revised Definition of ‘Waters of the United States,’” 88 FR 3004 (January 18,
2023) (“2023 Rule”)

b. “Revised Definition of ‘Waters of the United States’; Conforming” 88 FR 61964
(September 8, 2023))

c. Sackett v. EPA, 598 U.S. _, 143 S. Ct. 1322 (2023)

3. REVIEW AREA. The review area is approximately 1.4 acres in size and is identified
by the yellow polygon on the attached Figure MVP-2024-00806-DWW Drawing 3.
The overall review area is located in Section 16, Township 147 North, Range 35
West, 47.5435442202 N, -95.1304321403 W near the City of Solway, Beltrami
County, Minnesota. There are no other JDs associated with the review area.

4. NEAREST TRADITIONAL NAVIGABLE WATER (TNW), THE TERRITORIAL SEAS,
OR INTERSTATE WATER TO WHICH THE AQUATIC RESOURCE IS
CONNECTED. N/A

5. FLOWPATH FROM THE SUBJECT AQUATIC RESOURCES TO A TNW, THE
TERRITORIAL SEAS, OR INTERSTATE WATER. N/A

6. SECTION 10 JURISDICTIONAL WATERS5: Describe aquatic resources or other
features within the review area determined to be jurisdictional in accordance with
Section 10 of the Rivers and Harbors Act of 1899. Include the size of each aquatic
resource or other feature within the review area and how it was determined to be
jurisdictional in accordance with Section 10.6 N/A

5 33 CFR 329.9(a) A waterbody which was navigable in its natural or improved state, or which was 
susceptible of reasonable improvement (as discussed in § 329.8(b) of this part) retains its character as 
“navigable in law” even though it is not presently used for commerce, or is presently incapable of such 
use because of changed conditions or the presence of obstructions. 
6 This MFR is not to be used to make a report of findings to support a determination that the water is a 
navigable water of the United States. The district must follow the procedures outlined in 33 CFR part 
329.14 to make a determination that water is a navigable water of the United States subject to Section 10 
of the RHA. 
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SUBJECT: 2023 Rule, as amended, Approved Jurisdictional Determination in Light of 
Sackett v. EPA, 143 S. Ct. 1322 (2023), MVP-2024-00806-DWW 

3 

7. SECTION 404 JURISDICTIONAL WATERS: Describe the aquatic resources within
the review area that were found to meet the definition of waters of the United States
in accordance with the 2023 Rule as amended, consistent with the Supreme Court’s
decision in Sackett. List each aquatic resource separately, by name, consistent with
the naming convention used in section 1, above. Include a rationale for each aquatic
resource, supporting that the aquatic resource meets the relevant category of
“waters of the United States” in the 2023 Rule as amended. The rationale should
also include a written description of, or reference to a map in the administrative
record that shows, the lateral limits of jurisdiction for each aquatic resource,
including how that limit was determined, and incorporate relevant references used.
Include the size of each aquatic resource in acres or linear feet and attach and
reference related figures as needed.

a. Traditional Navigable Waters (TNWs) (a)(1)(i): N/A

b. The Territorial Seas (a)(1)(ii): N/A

c. Interstate Waters (a)(1)(iii): N/A

d. Impoundments (a)(2): N/A

e. Tributaries (a)(3): N/A

f. Adjacent Wetlands (a)(4): N/A

g. Additional Waters (a)(5): N/A

8. NON-JURISDICTIONAL AQUATIC RESOURCES AND FEATURES

a. Describe aquatic resources and other features within the review area identified in
the 2023 Rule as amended as not “waters of the United States” even where they
otherwise meet the terms of paragraphs (a)(2) through (5). Include the type of
excluded aquatic resource or feature, the size of the aquatic resource or feature
within the review area and describe how it was determined to meet one of the
exclusions listed in 33 CFR 328.3(b).7  N/A

b. Describe aquatic resources and features within the review area that were
determined to be non-jurisdictional because they do not meet one or more
categories of waters of the United States under the 2023 Rule as amended (e.g.,

7 88 FR 3004 (January 18, 2023) 
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MVP 
SUBJECT: 2023 Rule, as amended, Approved Jurisdictional Determination in Light of 
Sackett v. EPA, 143 S. Ct. 1322 (2023), MVP-2024-00806-DWW 

4 

tributaries that are non-relatively permanent waters; non-tidal wetlands that do 
not have a continuous surface connection to a jurisdictional water).  

Subject features Wetland 49 and 50 are not a TNW, territorial sea, or interstate 
water and therefore are not an (a)(1) water. A wetland delineation summary for 
the wetlands indicate that the wetlands are depressional wetlands, surrounded 
by upland, and may have formed from a water detention pond and drainage from 
the facility (does not exit the property). These wetlands do not physically abut a 
relatively permanent paragraph (a)(2) impoundment or a jurisdictional (a)(3) 
tributary and are not separated from a jurisdictional water by a natural berm, 
bank, dune, or similar natural landform. The nearest relatively permanent water 
information from aerial imagery shows these wetlands are approximately 1.79 
mile from Grant Creek directly northeast of the review area. However, there are 
no ditches, swales, pipes, or culverts that connect these wetlands to a 
downstream jurisdictional water. These wetlands are non-tidal wetlands that do 
not have a continuous surface connection to a relatively permanent jurisdictional 
water and as such do not meet the definition of adjacent and cannot be 
evaluated as an (a)(4) adjacent wetland; therefore, these wetlands are not 
jurisdictional under the 2023 Revised Definition of ‘Waters of the United States’; 
Conforming” 88 FR 61964 Final Rule. 

9. DATA SOURCES. List sources of data/information used in making determination.
Include titles and dates of sources used and ensure that information referenced is
available in the administrative record.

a. HDR, Wetland Delineation Report for Otter Tail Power Company near City of
Solway, Minnesota, dated August 2024.

b. Historical imagery dated 1940, 1972, 1991, 2003, and 2024. Prepared and
provided by authorized agent Katie Lueth on October 3, 2024.

c. NHD Flowlines map and 2-ft Contour map.  Prepared and provided by authorized
agent Katie Lueth on October 3, 2023.

10. OTHER SUPPORTING INFORMATION. N/A

11. NOTE: The structure and format of this MFR were developed in coordination with
the EPA and Department of the Army. The MFR’s structure and format may be
subject to future modification or may be rescinded as needed to implement
additional guidance from the agencies; however, the approved jurisdictional
determination described herein is a final agency action.
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MINNESOTA STATE HISTORIC PRESERVATION OFFICE 
50 Sherburne Avenue ▪ Administration Building 203 ▪ Saint Paul, Minnesota 55155 ▪ 651-201-3287

mn.gov/admin/shpo ▪ mnshpo@state.mn.us
AN EQUAL OPPORTUNITY AND SERVICE PROVIDER 

March 21, 2025 

Laura Koski 
Cultural Resources Project Manager 
HDR Engineering 
laura.koski@hdrinc.com  

RE: Otter Tail Power Company - Solway Solar PV Project 
T147 R35 S16, Lammers Twp, Beltrami County 
SHPO Number: 2024-1959 

Dear Laura Koski: 

Thank you for continuing consultation on the above referenced project. We understand that this project will 
require a Minnesota Public Utilities Commission site permit. Therefore, the submitted information has been 
reviewed pursuant to the responsibilities given the State Historic Preservation Office by the Minnesota Historic 
Sites Act (MS 138.665-666). If this project will be located on non-federal public land, the project will also be subject 
to review under the Minnesota Field Archaeology Act (MS 138.40).   

We previously provided comments on this project in a letter dated January 8, 2025, requesting additional 
information on survey methodology and previous ground disturbance in the proposed project area. We have 
reviewed the revised report, HDR Engineering, Inc., Solway Solar Project, Beltrami County, Minnesota (November 
25, 2024, Merjent), and based on the documentation provided, we have determined that no significant 
archaeological sites will be affected by this project and that there are no properties listed in the National or State 
Registers of Historic Places, or within the Historic Sites Network, that will be affected by this project. 

Thank you for providing a summary of the tribal consultation and engagement efforts that have been completed 
for this project.   

Please note that this comment letter does not address the requirements of Section 106 of the National Historic 
Preservation Act of 1966 and 36 CFR § 800. If this project is considered for federal financial assistance, or requires 
a federal permit or license, then review and consultation with our office will need to be initiated by the lead 
federal agency. Be advised that comments and recommendations provided by our office for this state-level review 
may differ from findings and determinations made by the federal agency as part of review and consultation under 
Section 106.  

If you have any questions regarding our review of this project, please contact Kelly Gragg-Johnson, Environmental 
Review Specialist, at 651-201-3285 or kelly.graggjohnson@state.mn.us.  

Sincerely, 

Amy Spong 
Deputy State Historic Preservation Officer 
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	OTP - Solway Solar Direct Testimony P. Riewer 05.06.25 (1).pdf
	I. Introduction and Qualifications
	Q. Please state your name, employer, and business address.
	A. My name is Preston Riewer.  I am a Manager of Engineering at Otter Tail Power Company.  My business address is 215 S. Cascade St., Fergus Falls, Minnesota 56537.

	Q. Please briefly describe your educational background and professional experience.
	A. I graduated from North Dakota State University with a Bachelor of Science degree in Mechanical Engineering. I also hold a Master's in Business Administration from University of Texas, Permian Basin. I have worked in the electric industry, specifica...

	Q. For whom are you testifying?
	A. I am testifying on behalf of the Applicant, Otter Tail Power Company (Otter Tail).

	Q. What is your role with respect to the Solway Solar Project (Project)?
	A. I am the Project Manager for the Project. I have been accountable for securing land, permitting activities, and all engineering to date. Moving forward, I will be accountable for subsequent engineering, procurement, construction, and ultimately, co...


	II. Purpose of Testimony
	Q. What is the purpose of your Direct Testimony?
	A. The purpose of my testimony is to provide an update on on-going development efforts for the Project. Specifically, I will provide an update on interconnection efforts, project design changes, agency coordination, and provide comments on the Environ...

	Q. What schedules are attached to your Direct Testimony?
	A. The following schedules are attached to my Direct Testimony:
	 Schedule A: Statement of Qualifications
	 SCHEDULE B: Project Area and Updated Project Footprint Map
	 SCHEDULE C: U.S. Army Corps of Engineers Jurisdictional Wetland Delineation Letter, dated October 30, 2024
	 SCHEDULE D: Beltrami County No Loss Notice of Determination, dated December 3, 2024
	 SCHEDULE E: Phase I Cultural Resources Survey Report (Public and Nonpublic)
	 SCHEDULE F: SHPO Concurrence



	III. Project Overview
	Q. Please provide a summary of the Project, including the proposed location and proposed site.
	A. The Project consists of a proposed up to 66 megawatt (MW) solar energy conversion facility located at 7707 Centerline Road NW, Solway, Minnesota 56678, just north of the City of Solway in Beltrami County, Minnesota.

	Q. Why did Otter Tail choose the Project Area as presented in the Application to build the Project?
	A. Otter Tail owns 100 percent of the land on which the Project would be constructed. Otter Tail used an iterative process considering many factors, including an analysis of environmental impacts, setbacks, unavailable or restricted land, construction...


	IV. Project Updates
	Q. Have there been any updates in how the Project will interconnect to the electric grid?
	A. Otter Tail proposes to interconnect the Project using existing interconnection rights at the Solway Combustion Turbine Generating Station via the Midcontinent Independent System Operator (MISO) surplus interconnection process. Surplus interconnecti...

	Q. What is the status of executing a generator interconnection agreement (GIA) for the Project?
	A. The current schedule for the MISO Surplus Application is to have the Surplus GIA signed shortly after modeling results are complete.

	Q. Has the anticipated schedule for the construction of the Project changed from what was contemplated in the Application?
	A. No. Otter Tail continues to anticipate that construction of the Project would begin between October 2025 and September 2026.

	Q. Have there been any other updates related to the Project since Otter Tail filed the Application?
	A. Yes. Upon further evaluation, Otter Tail has removed the southwestern portion of the solar array from the Project Footprint, as noted in the updated Project Area and Project Footprint map provided in Schedule B. This results in a decrease in the si...


	V. Coordination with AGENCIES, SHPO, AND Interested Tribal Nations
	A. Yes.  Otter Tail completed a jurisdictional determination for two delineated wetland areas located within the Project Area near the footprint of the proposed substation expansion. The U.S. Army Corps of Engineers reviewed the two areas (wetlands 49...
	Q. Has Otter Tail received additional correspondence from interested tribal nations?
	A. Yes. As documented in the Application, Upper Sioux Community, Lower Sioux Community, and Shakopee Mdewakanton Sioux Community expressed interest in the Project.0F  The Upper Sioux Community sent a Traditional Cultural Specialist (TCS) to accompany ...


	VI. Comments on the EA and DSP
	Q. Have you reviewed the EA prepared by the Minnesota Department of Commerce Energy Environmental Review and Analysis (EERA) unit for the Project?
	A. Yes.

	Q. Do you have any comments on the EA?
	A. Yes. Otter Tail has a limited number of corrections and clarifications related to the EA. They are as follows:

	Q. Do you have any comments on the DSP?
	A. Yes. The DSP indicates a 30-year term for the site permit, but Otter Tail indicated in its Application that the anticipated project life was 35-years.3F  Otter Tail requests a Site Permit duration to match the 35-year service life of the Project.


	VII. Conclusion
	Q. Does this conclude your Direct Testimony?
	A. Yes.
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