
   

30 West Superior Street 
Duluth, MN 55802-2093 
www.mnpower.com 

     
  

 
April 7, 2025 
 
 

VIA E-FILING 
Will Seuffert 
Executive Secretary 
Minnesota Public Utilities Commission 
121 7th Place East, Suite 350 
St. Paul, MN 55101 
 
Re: In the Matter of the Application of Minnesota Power for Authority to Increase 

Rates for Electric Service in Minnesota 
MPUC Docket Nos. E015/GR-23-155 and E015/GR-21-335 
Comments Regarding the Company’s Prepaid Pension Asset 

 
Dear Mr. Seuffert: 
 

ALLETE, Inc. d/b/a Minnesota Power (the “Company”) respectfully submits their 
Comments Regarding the Company’s Prepaid Pension Asset. 
 

By copy of this letter, I am providing service to those listed on the service lists on 
file with the Public Utilities Commission. If you have any questions regarding this filing, 
please contact me at (651) 592-3963 or mbrodin@allete.com. 
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/s/ Matthew R. Brodin 
 
Matthew R. Brodin 
ALLETE Senior Attorney 
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STATE OF MINNESOTA 

BEFORE THE MINNESOTA PUBLIC UTILITIES COMMISSION 

 

 

 

In the Matter of the Application of Minnesota 

Power for Authority to Increase Rates for 

Electric Service in Minnesota 

 

MPUC Docket Nos. E-015/GR-21-335, E-

015/GR-23-155 

 

MINNESOTA POWER’S COMMENTS 

REGARDING THE COMPANY’S 

PREPAID PENSION ASSET 

 

 

INTRODUCTION 

On November 1, 2021, Minnesota Power (or the “Company”) filed a general rate case with 

the Minnesota Public Utilities Commission (“Commission”) seeking an increase in electric rates 

(“2021 Rate Case”).1 After a contested case hearing, the Administrative Law Judge (“ALJ”) issued 

his Findings of Fact, Conclusions of Law, and Recommendations (the “ALJ Report”) on 

September 1, 2022.2 As relevant here, in the ALJ Report, the ALJ provided very detailed findings 

and conclusions in which the ALJ recommended including the Company’s prepaid pension asset 

in rate base.3 On February 28, 2023, the Commission issued its Findings of Fact, Conclusions, and 

Order (the “2021 Rate Case Order”).4 As part of the Rate Case Order, the Commission declined to 

adopt the ALJ’s recommendation and denied Minnesota Power’s request for rate-base treatment 

of the prepaid pension asset.5 

 
1 In the Matter of the Application of Minnesota Power for Authority to Increase Rates for Electric Service in 

Minnesota, Docket No. E-015/GR-21-335 (“2021 Rate Case”), Findings of Fact, Conclusions, and Order (the “2021 

Rate Case Order”), 1 (Feb. 28, 2023). 
2 See 2021 Rate Case, Findings of Fact, Conclusions of Law, and Recommendations (the “ALJ Report”) (Sept. 1, 

2022). 
3 Id. at 61. In so holding, the ALJ recommended that the Company be allowed to earn a return on investors’ cumulative 

contributions to the pension fund that exceed cumulative expense, as investors are financing a utility employee benefit 

cost until such costs are included in rates. 
4 See 2021 Rate Case Order. 
5 Id. at 9. 
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On March 20, 2023, Minnesota Power filed a Petition for Reconsideration and Clarification 

on the Commission’s prepaid pension asset decision, among others.6 On May 15, 2023, the 

Commission denied reconsideration of its decision.7 Minnesota Power subsequently appealed the 

Commission’s decision to the Minnesota Court of Appeals (“2021 Rate Case Appeal”).8 

On November 1, 2023, Minnesota Power filed another general rate case with the 

Commission seeking an increase in electric rates (“2023 Rate Case”).9 As part of that rate case, 

Minnesota Power again sought inclusion of its prepaid pension asset in rate base.10 On May 3, 

2024, the parties jointly filed an executed settlement agreement resolving all issues in the rate 

case.11 As relevant here, the parties agreed that if the 2021 Rate Case Appeal resulted in a reversal 

or modification of the Commission’s 2021 Rate Case Order with regard to the prepaid pension 

asset (which in fact occurred), Minnesota Power would be permitted to include the prepaid pension 

asset in rate base.12 

On September 9, 2024, the Court of Appeals reversed the Commission’s prepaid pension 

asset decision, holding that the Commission’s decision to exclude Minnesota Power’s prepaid 

pension asset from the rate base is unsupported by substantial evidence and arbitrary and 

capricious.13 The Court of Appeals remanded the matter to the Commission to make additional 

 
6 See 2021 Rate Case, Minnesota Power’s Petition for Reconsideration and Clarification (Mar. 20, 2023). 
7 2021 Rate Case, Order Denying Petitions for Reconsideration and Granting, in Part, Requests for Clarification, 4 

(May 15, 2023). 
8 In the Matter of the Application of Minnesota Power for Authority to Increase Rates for Electric Service in 

Minnesota, Nos. A23-0867, A23-0871, A23-1957 (“2021 Rate Case Appeal”), Relator Minnesota Power’s Principal 

Brief (Mar. 7, 2024). 
9 In the Matter of the Application of Minnesota Power for Authority to Increase Electric Service Rates in the State of 

Minnesota, Docket No. E-015/GR-23-155 (“2023 Rate Case”), Order Accepting and Adopting Agreement Setting 

Rates (the “2023 Rate Case Order”), 1 (Nov. 25, 2024). 
10 2023 Rate Case, Settlement Agreement, 9 (May 3, 2024). 
11 See id. 
12 Id. at 9. 
13 2021 Rate Case Appeal, Opinion, 35 (Sept. 9, 2024). 
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findings regarding the prepaid pension asset.14 The Court of Appeals noted that the Commission 

may reopen the record on remand in its discretion.15 

In Staff Briefing Papers issued on October 24, 2024, Staff noted that neither the 

Commission nor an intervening party appealed the matter to the Minnesota Supreme Court.16 

However, since the Court of Appeals remanded the issue to the Commission, and the Commission 

would be taking action on the Court of Appeals’ remand, the matter was yet to be resolved.17 

Therefore, according to Staff, at that time the settlement’s handling of the issue was reasonable.18 

The Commission approved the settlement on November 25, 2024 in its Order Accepting and 

Adopting Agreement Setting Rates (the “2023 Rate Case Order”).19 

On March 6, 2025, the Commission issued a Notice of Comment Period (“Notice”) seeking 

comments on the following topics: 

1. Should the Commission reopen the record in Docket No. 21-335 on the issue of the 

Company’s claimed prepaid pension asset remanded to the Commission by the Court of 

Appeals? 

2. Should the Commission request that the Department of Commerce seek authority from the 

Commissioner of Management and Budget to incur costs for specialized technical 

professional investigative services pursuant to Minn. Stat. § 216B.62, subd. 8? 

3. What process should the Commission use to make its decision? Parties should comment 

on the applicability of Matter of Surveillance and Integrity Review, 996 N.W.2d 178 (Minn. 

2023). 

4. Should any different process be used to determine the Company’s claimed prepaid pension 

asset in the 2021 rate case compared to the 2023 rate case? 

5. Are there any other issues to be addressed in these dockets? 

 
14 Id. 
15 Id. 
16 2023 Rate Case, Staff Briefing Papers, 22 (Oct. 24, 2024). 
17 Id. 
18 Id. 
19 2023 Rate Case Order at 7. 
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Minnesota Power respectfully submits these comments in response to the Commission’s Notice, 

recommending that there is a complete record in Minnesota Power’s 2021 Rate Case warranting 

inclusion of the prepaid pension asset in rate base; that procedurally it would be improper to 

conduct further proceedings before an ALJ; and that the settlement in the 2023 Rate Case 

specifically acknowledges that the outcome of that case would depend on the appellate decision in 

the 2021 Rate Case, as it is the same asset for the same Company. As such, Minnesota Power 

respectfully submits that the Commission should take up the matter and enter conclusions in both 

proceedings consistent with the ALJ Report in the 2021 Rate Case, the Court of Appeals’ decision, 

and the settlement in the 2023 Rate Case. 

COMMENTS 

1. Should the Commission reopen the record in Docket No. 21-335 on the issue of the 

Company’s claimed prepaid pension asset remanded to the Commission by the Court 

of Appeals? 

The Commission should not reopen the record in the 2021 Rate Case on the issue of 

Minnesota Power’s prepaid pension asset, given the robust record already before the Commission. 

As acknowledged in the Commission’s 2021 Rate Case Order, the proceedings before the ALJ 

included direct, rebuttal, and surrebuttal testimony; a three-day evidentiary hearing; initial and 

reply briefs; four public hearings; and written public comments.20 Several witnesses of the parties 

specifically provided testimony on the prepaid pension asset, including Company Witness Patrick 

L. Cutshall, Company Witness Michael Farrell of Willis Towers Watson, Minnesota Department 

of Commerce (“Department”) Witness Nancy A. Campbell, and Large Power Intervenors (“LPI”) 

Witness Michael P. Gorman of Brubaker & Associates, Inc.21 In short, there were both internal 

 
20 2021 Rate Case Order at 2. 
21 MP-22 at 42-84 (Cutshall Direct); MP-24 at 20-45 (Cutshall Rebuttal); MP-58 (Farrell Rebuttal); DOC-2 at 14-28 

(Campbell Direct); DOC-3 at 22-31 (Campbell Surrebuttal); LPI-1 at 8-19 (Gorman Direct); LPI-2 at 2-16 (Gorman 

Surrebuttal). 
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party witnesses and external expert witnesses with specific technical expertise in this matter. These 

parties also extensively briefed the prepaid pension asset issue.22 

Based on this robust record, the ALJ prepared a comprehensive ALJ Report, including 12 

detailed pages of findings of fact, conclusions of law, and recommendations regarding the prepaid 

pension asset.23 In the ALJ Report, the ALJ found that “the record supports that it is both 

reasonable and necessary to include the Company’s request for inclusion of the prepaid pension 

asset in rate base, net of [accumulated deferred income taxes, or ADIT], in the amount of 

$43,705,383 (MN Jurisdictional).”24 Given the extensive record in the 2021 Rate Case, including 

the findings in the ALJ Report, the Commission has all information necessary to implement the 

Court’s decision reversing the Commission’s 2021 Rate Case Order with regard to the prepaid 

pension asset. Therefore, it would be of little value, and would be an unnecessary use of time and 

resources, to reopen the record in the 2021 Rate Case. 

Additionally, pursuant to In re Minnegasco,25 the Commission can implement the Court’s 

decision on Minnesota Power’s prepaid pension asset without reopening the record. In that case, 

the Minnesota Supreme Court held that the Commission, on remand, has authority to order a 

recoupment remedy to compensate a public utility for lost revenue occasioned by a rate order 

reversed on appeal as exceeding the Commission’s statutory authority.26 Because the Court of 

Appeals reversed the Commission’s 2021 Rate Case Order excluding the Company’s prepaid 

pension asset from rate base as unlawful and remanded the matter to the Commission, the 

 
22 2021 Rate Case, Minnesota Power’s Initial Post-hearing Brief, 44-68 (July 15, 2022); 2021 Rate Case, Initial Brief 

of the Minnesota Department of Commerce, 44-48 (July 15, 2022); 2021 Rate Case, Post-Hearing Brief of the Large 

Power Intervenors, 15-16 (July 15, 2022); 2021 Rate Case, Minnesota Power’s Reply Brief, 18-26 (Aug. 1, 2022); 

2021 Rate Case, Reply Brief of the Minnesota Department of Commerce, 13-18 (Aug. 1, 2022); 2021 Rate Case, Post-

Hearing Reply Brief of the Large Power Intervenors, 15-20 (Aug. 1, 2022). 
23 See ALJ Report at 50-61. 
24 Id. at 61. 
25 565 N.W.2d 706 (Minn. 1997). 
26 Id. at 711-13. 
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Commission has authority to simply order that the prepaid pension asset now be included in rate 

base, consistent with the ALJ Report and the Court’s decision on appeal. Further, the Company 

has already agreed, in the context of the 2023 Rate Case settlement, that the amounts to be 

recovered can be carried as a regulatory asset and deferred for recovery until a future time, where 

the nature of recovery (e.g., with an appropriate amortization period) can be determined. Thus, 

there is no basis to reopen the record in the 2021 Rate Case. 

2. Should the Commission request that the Department of Commerce seek authority 

from the Commissioner of Management and Budget to incur costs for specialized 

technical professional investigative services pursuant to Minn. Stat. § 216B.62, subd. 

8? 

The Commission should not request that the Department seek authority from the 

Commissioner of Management and Budget to incur costs for specialized technical professional 

investigative services. As explained above, the existing record before the Commission is robust, 

and there would be no value in reopening the record in the 2021 Rate Case to supplement it with 

additional expert opinions given the technical professional investigative services already supplied 

in that record. The issue of the inclusion of prepaid pension assets in rate base has been an issue 

in multiple of Minnesota Power’s rate cases. With that knowledge, the Department provided 

testimony on Minnesota Power’s prepaid pension asset from Department Witness Campbell, a 

Financial Analyst/Analyst Coordinator at the Department to oppose inclusion of the prepaid 

pension asset in rate base in both the 2021 and 2023 Rate Cases.27 If it were necessary for the 

Department to retain an outside expert, the Department had the knowledge and opportunity to 

make a request at the outset of those cases but did not, in either the 2021 or 2023 Rate Case. In 

addition, LPI provided outside technical testimony on the prepaid pension asset from LPI Witness 

 
27 DOC-2 at 14-28 (Campbell Direct); DOC-3 at 22-31 (Campbell Surrebuttal). 
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Gorman.28 Further, Witnesses Cutshall, Farrell, Campbell, and Gorman all provided detailed 

testimony regarding the issue on which the Court of Appeals remanded the matter in the 2021 Rate 

Case: the extent to which the prepaid pension asset was funded by investors rather than 

customers.29 

On that detailed record, the ALJ specifically concluded that “[t]he entire prepaid pension 

asset that the Company seeks to include in rate base resulted from investor contributions.”30 

Importantly, the ALJ found that “though the prepaid pension asset earns an investment return, 

every dollar of that investment return is used to reduce the pension expense charged to customers. 

Investors receive no direct benefit from the investment return. The fact that customers benefit from 

the investment return on the prepaid pension assets does not justify denying investors an 

investment return on the prepaid pension asset, but in fact underscores why investors are entitled 

to a return.”31 The ALJ also found that LPI Witness Gorman’s own testimony showed that 

customers get the benefit of negative pension expense being embedded in rates.32 Consequently, 

there is no basis or need for additional technical expertise that would merely overlap with the 

testimony already provided. 

 
28 LPI-1 at 8-19 (Gorman Direct); LPI-2 at 2-16 (Gorman Surrebuttal). 
29 MP-22 at 43 (Cutshall Direct); MP-24 at 23-24, 35, 38-40 (Cutshall Rebuttal); MP-58 at 9-10 (Farrell Rebuttal); 

DOC-2 at 24-25 (Campbell Direct); DOC-3 at 25-26 (Campbell Surrebuttal); LPI-1 at 14-19 (Gorman Direct); LPI-2 

at 11-12 (Gorman Surrebuttal). 
30 ALJ Report at 61. 
31 Id. at 60. In making this determination, the ALJ noted that “[t]he parties agree that shareholders provide cash and 

stock contributions to the pension fund, whereas customers provide expense recovery through rates, and do not dispute 

that earnings from plan assets reduce pension expense as shown by Table 7 and Schedules 14 and 15 to Mr. Cutshall’s 

Direct Testimony.” Id. (citing MP-23 at 56, Schedule 14 (showing the benefit to customers of Company contributions 

to the pension fund), and Schedule 15 at 20 (showing how the earned return on assets (EROA) reduces pension 

expense) (Cutshall Direct)). Additionally, the ALJ found that “customers receive 100 percent of the market return 

benefits because all of the market returns on the pension plan trust reduce pension expense, which results in lower 

rates.” ALJ Report at 56 (citing MP-23 at 56, Table 7 (Cutshall Direct); MP-24 at 36-37 (Cutshall Rebuttal)). LPI 

Witness Gorman also acknowledged this fact in his testimony. See LPI-1 at 11 (Gorman Direct) (stating that “a 

[prepaid pension asset] created through excess returns on the pension trust does benefit customers through reduced 

pension expense.”). 
32 ALJ Report at 56, para. 236 and n.361. 



 

8 

 

3. What process should the Commission use to make its decision? Parties should 

comment on the applicability of Matter of Surveillance and Integrity Review, 996 

N.W.2d 178 (Minn. 2023). 

In re Surveillance & Integrity Review Section stands for the proposition that an agency 

does not have authority to remand a case to an ALJ for further fact-finding or development of the 

record after the ALJ has issued a report.33 The ALJ report constitutes the final decision in the case, 

and the agency only has three options after receiving the ALJ report: to accept the ALJ report as 

the agency’s final decision; to modify the ALJ report; or to reject the ALJ report.34 

Under In re Surveillance & Integrity Review Section, if the Commission lacks authority to 

remand a case to an ALJ for further fact-finding or development of the record after the ALJ has 

issued a report, then it would certainly lack authority to do so after an appellate court has issued a 

binding decision. The ALJ Report in the 2021 Rate Case with regard to the Company’s prepaid 

pension asset should be treated as final, and as a result of the Minnesota Supreme Court decision, 

the Commission may not remand the matter to the ALJ. Further, as explained above, the existing 

record before the Commission is robust. 

For these reasons, Minnesota Power requests that the Commission issue an Order in the 

2021 Rate Case Order (i) aligning with the ALJ Report on the issue of the prepaid pension asset; 

(ii) directing the Company to make a compliance filing, pursuant to Minn. Stat. § 216B.16, subd. 

3, applying the cost of capital authorized in the 2021 Rate Case to the prepaid pension asset net of 

ADIT; and (iii) determining the amount to be deferred as measured from the Commission’s final 

determination (the 2021 Rate Case Order) through the Commission’s final order in the Company’s 

 
33 996 N.W.2d 178, 184-87 (Minn. 2023). 
34 Id. 
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2023 Rate Case.35 As held in In re Minnegasco, a public utility is entitled to compensation for lost 

revenue occasioned by a rate order reversed on appeal as unlawful.36 

4. Should any different process be used to determine the Company’s claimed prepaid 

pension asset in the 2021 rate case compared to the 2023 rate case? 

The same process should be used to determine Minnesota Power’s prepaid pension asset 

for both the 2021 Rate Case and the 2023 Rate Case. As discussed with respect to the 2021 Rate 

Case, for the 2023 Rate Case, the Commission should allow Minnesota Power to make a 

compliance filing, pursuant to Minn. Stat. § 216B.16, subd. 3, including the amount of the return 

that the Company is entitled to earn on the prepaid pension asset, measured from the Commission’s 

final determination (the 2023 Rate Case Order). 

While the prepaid pension asset in the 2023 Rate Case differs in the amount due to the 

different test year, it is otherwise the same asset, and the Company supported its request for rate-

base treatment of the asset with very similar internal and external expert evidence.37 There were 

not competing calculations of the dollar amount of the Company’s prepaid pension asset; rather, 

the issues presented by LPI and the Department were the same as those they presented in the 2021 

Rate Case and which were rejected through detailed findings in the ALJ Report. Further, the parties 

jointly filed an executed settlement agreement resolving all issues in the rate case, including 

agreeing that if the 2021 Rate Case Appeal resulted in a reversal or modification of the 

Commission’s 2021 Rate Case Order with regard to the prepaid pension asset (which in fact 

occurred), Minnesota Power would be permitted to include the prepaid pension asset in rate base.38 

The Commission approved the settlement on November 25, 2024 in the 2023 Rate Case Order.39 

 
35 The 2023 Rate Case settlement would then account for the prepaid pension asset in rate base as of the final 

determination in that rate case, through final determinations in a future rate case. 
36 565 N.W.2d at 711-13. 
37 MP-23 at 4-56 (Cutshall Direct). 
38 Settlement Agreement at 9. 
39 2023 Rate Case Order at 7. 
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Thus, there is no need for any additional or different process other than the compliance filing to 

apply the authorized rate of return set forth in the 2023 Rate Case and determine the amount to be 

included at a future time. 

5. Are there any other issues to be addressed in these dockets? 

In terms of cost recovery, as explained above, the Commission should permit Minnesota 

Power to make a compliance filing, pursuant to Minn. Stat. § 216B.16, subd. 3, including the 

amount of the return that the Company is entitled to earn on the prepaid pension asset, measured 

from the Commission’s final determination in each rate case. Minnesota Power would carry these 

amounts in a regulatory asset, deferring to a future rate case how the amounts should be recovered. 

CONCLUSION 

Minnesota Power appreciates the opportunity to respond to the topics open for comment in 

this matter and engage in the discussion through these proceedings. As stated above, the existing 

records in the 2021 Rate Case and the 2023 Rate Case are extensive and should not be reopened 

for further fact-finding or development of the record. The Commission has all information 

necessary to determine the Company’s prepaid pension asset for both cases. Therefore, Minnesota 

Power requests that the Commission issue an Order accordingly, and direct a compliance filing as 

to the amount of the return that the Company is entitled to earn on the prepaid pension asset in 

each case. Additionally, Minnesota Power should be permitted to establish a regulatory asset to 

hold these amounts so that the Commission can determine the means of cost recovery in a future 

rate case. 
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Dated: April 7, 2025    Respectfully submitted, 

 

/s/ Matthew R. Brodin 

Matthew R. Brodin 

Senior Attorney 

30 West Superior Street 

Duluth, MN 55802-2093 

Telephone: (218) 355-3152 

mbrodin@allete.com 
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