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The Office of the Attorney General—Residential Utilities Division (“OAG”) submits 

these reply comments in response to the May 11, 2020 comments of the Large Power Intervenors 

(“LPI”), an ad hoc consortium of large industrial customers of Minnesota Power (“Company”).  

LPI asks the Commission to grant a “procedural” extension of the Company’s Rider for Energy-

Intensive Trade-Exposed Customers (“EITE rider”), which provides a rate discount to certain 

Large Power customers (“EITE customers”) paid for by non-EITE customers.  The rider was 

originally set to expire in February 2021, but the Commission recently decided that it should 

terminate at the end of the Company’s pending rate case.1   

Circumstances have changed significantly in the few short weeks since the Commission 

issued its EITE-extension order.  In particular, due to the COVID-19 pandemic, the Company 

                                                 
1 See generally Docket No. E-015/M-16-564, Order Approving Rider Extension with Conditions (Mar. 17, 2020) 
(hereinafter “EITE-Extension Order”). 
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has proposed to resolve its 2019 rate case on an expedited basis.2  As part of that resolution, the 

Company proposes to restore the EITE rider’s original expiration date and allow parties to 

address the rider’s future in another forum.  LPI, however, is not happy with this return to the 

pre-rate-case status quo and seeks a further extension of the EITE rider until the end of the 

Company’s next-filed rate case.  LPI states that its members face “dire” economic challenges as 

a result of the pandemic, which has caused some of them to temporarily idle their operations, and 

suggests that the rider “could make a difference in the economic analysis that will precede 

restarting idled facilities.”3 

The OAG is sympathetic to the social and economic impacts, as well as potential rate 

increases, that all of Minnesota Power’s customers, including LPI, residential ratepayers, and 

small-business ratepayers, are now facing.  However, now is not the time for hasty decisions 

about the future of the EITE rider.  As discussed in these reply comments, restoring the rider’s 

February 1, 2021 expiration date would not harm LPI and would permit parties and the 

Commission to give LPI’s request the attention it deserves in a separate proceeding.  If, however, 

the Commission decides to determine the rider’s future in this proceeding, the OAG would 

recommend that the rider be terminated at the conclusion of the proceeding, consistent with the 

March 17, 2020 EITE-extension order. 

I. EXTENDING THE EITE RIDER WOULD HARM NON-EITE CUSTOMERS. 
 
LPI argues that extending the EITE rider would not harm non-EITE customers and 

claims to be surprised that other parties have not “championed” an extension.  The OAG is 

happy to explain its opposition.  Interclass revenue apportionment is a zero-sum game: a subsidy 

                                                 
2 See generally Docket No. E-015/M-20-429, Emergency Petition for Approval to Move Asset-Based Wholesale 
Sales Credits to the Fuel Adjustment Clause and Resolve Rate Case (Apr. 23, 2020) (hereinafter “Petition”). 
3 LPI Initial Comments at 12 (May 11, 2020). 
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provided to one class of customers must be recovered from other classes for the utility to remain 

revenue-neutral.  The EITE discount is currently being funded by the withholding of $15.5 

million in Large Power revenues from base rates.4  These revenues were directly attributable to 

the EITE discount and therefore must be used to offset the cost of the discount.5   

Non-EITE customers have been bearing the cost of this $15.5 million EITE subsidy since 

2017 without the corresponding rate discount that EITE customers enjoy.  Extending the rider in 

the current docket would deny non-EITE customers the opportunity to argue for termination of 

this subsidy with the benefit of a fully developed record, and would prolong the period during 

which their rates are inflated.  Moreover, for as long as the EITE rider is in effect, certain “EITE-

paying” customers remain at risk of receiving additional surcharges to recover any shortfall that 

remains after the revenues attributable to the EITE discount are netted against its cost.6   

LPI claims that an extension would not result in surcharges, but its claim should reassure 

no one.  The OAG is unaware of a commitment by Minnesota Power that it will never seek to 

surcharge EITE-paying customers.  Indeed, the OAG gave the Company a chance to make such a 

commitment but the Company declined, only stating that it does not “expect” to do so given 

current conditions.7  And although the Commission’s current EITE-extension order prohibits the 

                                                 
4 See Docket No. E-015/GR-16-664, Findings of Fact, Conclusions, and Order at 52 (Mar. 12, 2018) (explaining that 
test-year revenue requirement must be increased to because “revenue from Keetac must be accounted for as an 
increase in utility revenue in a tracker established under Minn. Stat. § 216B.1696 . . . to offset the costs of the 
discounted EITE rate”); MP Response to OAG IR No. 6005 (OAG Reply Attach. A) (explaining that 16-664 final 
revenue requirement reflected removal of $15.5 million of Keetac-restart revenue attributable to EITE rider). 
5 See Minn. Stat. § 216B.1696, subd. 2(d) (providing that “the commission shall allow the utility to recover any 
costs, including reduced revenues, or refund any savings, including increased revenues, associated with providing 
service to a customer under an EITE rate schedule”); Docket No. E-015/M-16-564, Order Authorizing Cost 
Recovery with Conditions at 7 (Apr. 20, 2017) (agreeing with the OAG that crediting EITE-paying customers with 
increased revenues from customers receiving EITE subsidy comports with statute).  
6 The “EITE-paying” customers who may become subject to surcharges include all non-EITE customers other than 
low-income customers.  See Minn. Stat. § 216B.1696, subd. 2(d) (providing that EITE costs and savings must not be 
recovered from or refunded to EITE customers or low-income customers). 
7 MP Response to OAG IR No. 6005 at 1 (OAG Reply Attach. A). 
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Company from surcharging non-EITE customers after February 1, 2020,8 the current order, and 

its prohibition on surcharges, would presumably be superseded by any future order extending the 

rider.  

II. RESTORING THE RIDER’S ORIGINAL EXPIRATION DATE WILL NOT 
HARM LPI AND WOULD PERMIT THE EITE RIDER’S FUTURE TO BE 
DECIDED IN A MORE APPROPRIATE FORUM. 
 
LPI’s claim that it would be harmed if the Commission restores the rider’s original 

expiration date appears to arise from its belief that the pending rate case would have resulted in 

final rates that reflect its preferred rate design.9  The gaping hole in this logic, of course, is that 

this result was never a certainty, and LPI loses nothing by having the pre-rate-case status quo 

restored.  LPI also complains that the Company’s proposed resolution of the rate case would 

result in a rate increase without the opportunity for LPI to address the alleged uncompetitiveness 

of Large Power rates.10  But other stakeholders are equally disadvantaged—unable to file 

testimony due to the suspension of the rate case and, moreover, unable to evaluate LPI’s claims 

that its members’ rates are uncompetitive.  And, again, the proposed resolution would give LPI 

the same opportunity that it had to seek extension of the EITE rider prior to the filing of the rate 

case: introducing a miscellaneous petition that satisfies the requisite evidentiary standard. 

Furthermore, Minnesota Power’s proposal would cause LPI’s members no near-term rate 

increase and, as LPI acknowledges, would not prejudice its right to seek to have the rider 

extended or modified in another docket.11  This gives LPI eight months, if it does not sit on its 

hands, to pursue an extension of the rider.  And by the end of the year, LPI will likely be in a 
                                                 
8 EITE-Extension Order at 4. 
9 See Docket No. E-015/GR-19-442, Direct Testimony of Marcia Podratz at 103 (Nov. 1, 2019) (stating that 
“[i]nstead of offering a separate discount, Minnesota Power aims to design its Large Power base rates to be 
reasonably close to the Large Power class cost of service”). 
10 See LPI Initial Comments at 11. 
11 See id. at 4 (quoting Minnesota Power’s statement that the “‘Petition is not intended to change any party’s 
opportunity to propose in other dockets to extend or modify the EITE rate beyond February 1, 2021’”). 
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better position to understand COVID-19’s long-term impacts on its members’ operations.12  

Unfortunately, however, LPI has opted to use the current crisis to try to push through another 

EITE-rider extension that would enrich its members at the expense of other ratepayers, many of 

whom are already having trouble affording their lives.   

The OAG had supported restoring the EITE rider’s original expiration date—conditioned 

on the equitable sharing of the discount’s base-rate impact—out of a desire to maintain the rate-

design status quo, avoid interclass disputes, and facilitate the potential resolution of this case.  

Now that LPI has rather unproductively introduced a contentious new issue into this proceeding, 

the OAG submits that one potential resolution of this issue would be to terminate the rider 

immediately, remove the discount’s impact from present revenues before calculating the 

increase, and thereby end the rate subsidy EITE customers currently enjoy.  This resolution 

would be consistent with the Commission’s order extending the rider, in spirit if not in letter, 

because it would end the rider coincident with the next increase to base rates.  It would also be 

administratively cleaner than extending the rider to February 2021 or to the end of some as-yet-

unknown rate case. 

III. THE COMMISSION SHOULD NOT EXTEND THE EITE RIDER WITHOUT 
PROOF THAT IT WILL DELIVER A NET BENEFIT TO MINNESOTA POWER 
OR TO THE STATE. 

LPI cites the EITE statute’s statement of purpose—to “ensure competitive rates” for 

EITE customers—as if the statement supplied an independent basis for giving its members a rate 

break.13  LPI has apparently forgotten about the main ratepayer-protection provision in the 

statute: the requirement that any EITE rate schedule be supported by evidence of a net benefit to 

                                                 
12 See id. at 8–9 (explaining that Blandin Paper Company will shut down only temporarily; Hibbing Taconite 
Company is expected to reopen on July 6, 2020; Sappi Cloquet, LLC is operating on a rotational basis; and Verso 
Corporation continues to operate). 
13 See id. at 12. 
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the utility or to the state.14  Notably, Minnesota Power and LPI were barely able to establish a net 

benefit for the existing EITE rider, failing in their first attempt,15 and ultimately persuading just 

three Commissioners that the rider would yield a net benefit to Minnesota Power—but not to the 

state of Minnesota.16   

The Commission should reject LPI’s demand, in the midst of a financial crisis, to extend 

the EITE rider on the strength of years-old evidence of a net benefit and LPI’s assertion that 

current Large Power rates are “uncompetitive.”  There are two main reasons for this.  First, a 

fixed term was essential to the Commission’s original approval of the rider, and the unique 

procedural posture that prompted the Commission’s EITE-extension order no longer exists.  

Second, the evidence that supported the Commission’s net-benefit finding when it originally 

approved the rider is now stale, and cannot support such a finding under the current economic 

conditions.  If the Commission entertains LPI’s extension request, it should use the opportunity 

to fully evaluate whether the rider continues to provide a net benefit.   

A. DESPITE LPI’S CHARACTERIZATION OF ITS REQUEST AS “PROCEDURAL,” THE 
EITE RIDER’S FOUR-YEAR TERM WAS ESSENTIAL TO MINNESOTA POWER’S 
PROPOSAL FOR, AND THE COMMISSION’S APPROVAL OF, THE RIDER. 

After its first petition for an EITE rider was rejected, Minnesota Power filed a new 

petition supported by additional evidence and proposing new conditions designed to protect 

ratepayers.  One of the conditions offered as an inducement for approval of the EITE rider was 

                                                 
14 See Minn. Stat. § 216B.1696, subd. 2(b) (requiring net-benefit showing). 
15 See Docket No. E-015/M-16-564, Order Approving EITE Rate, Establishing Cost Recovery Proceeding, and 
Requiring Additional Filings at 1, 8 (Dec. 21, 2016) (hereinafter “EITE-Approval Order”) (recounting that 
Minnesota Power’s first EITE petition was denied because it failed to demonstrate a net benefit to the Company or 
the state of Minnesota). 
16 See Docket No. E-015/M-16-564, 9/15/16 PUC Agenda Meeting Minutes at 3 (Mar. 9, 2017) (adopting motion to 
“[f]ind that MP’s Proposed EITE Rate Schedule and EITE Rate, as filed by MP, can be expected to yield a net 
benefit to the utility”). 
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that the rider would expire after four years.  The Company explained its term-limit choice as 

follows:  

The [rider] as proposed will have a four-year initial term.  A 
review of the business cycles in the taconite industry has indicated 
that a four-year cycle, from good times to bad and then back to 
better times, is appropriate, as demonstrated by the 1982-1985, 
1986-1989 and the 2000-2003 corrections.  A four-year term also 
seems reasonable to allow for a robust assessment of the impacts 
and the effects of the [rider and its costs] on the net benefit to the 
utility and the state.  While Minnesota Power believes that global 
competition will continue to affect and to impact the operations, 
sustainability and success of its largest customers, the Company 
also recognizes and acknowledges that such a review could result 
in several potential alternatives that would then be presented to the 
Commission for review and consideration; possibly including 
recommendations like the elimination of the [rider] as no longer 
appropriate or necessary, changes in the conditions relating to the 
application of the [rider], replacement of the [rider] with another 
mechanism, revisions of the Cost Recovery mechanism or 
allocation, continuation of the [rider] and associated Cost 
Recovery mechanism “as-is”, or some other rate making 
mechanism commonly and customarily reviewed, vetted and 
approved by the Commission.17 
 

The Commission, by approving the petition, adopted this four-year term and, at least implicitly, 

agreed that a four-year reevaluation period was reasonable and in the public interest.18 

LPI argues that the Commission has already approved a procedural extension of the EITE 

rider once and can do so again.  It goes without saying that the Commission can reconsider prior 

decisions at any time.  But LPI’s argument ignores two inconvenient truths.  First, the unique 

procedural posture that led the Commission to extend the rider previously no longer exists:  

When Minnesota Power requested the extension, in October of last year, the date of Minnesota 

                                                 
17 See Docket No. E-015/M-16-564, Revised Petition at 13 (June 30, 2016). 
18 See EITE-Approval Order at 9 (finding that Company’s revised proposal, including four-year EITE rider, could be 
expected to yield a net benefit to the utility); see also EITE-Extension Order at 4 (acknowledging that “a fixed term 
length was a factor in Commission approval of the rider” though the precise length of the term was perhaps not 
essential). 
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Power’s rate-case filing—November 1—was known and imminent.  Further, as the Commission 

noted, final rates were expected to take effect only a few months after the EITE rider’s original 

February 2021 expiration date.19  Today, however, no rate-case filing is imminent—indeed, if 

the petition is granted, a rate case will not be filed before March of next year, after the original 

expiration date—and extending the rider through the end of that case would mean a mid-2022 

expiration, at the earliest.20  In other words, the Commission must decide how far it is willing to 

allow its prior orders—both the original approval order and the extension order—to be stretched. 

The second inconvenient fact that LPI ignores is that the Commission’s EITE-extension 

order contemplates that the rider will terminate upon the resolution of the pending rate case.  

While the precise language that the Commission used was “until final rates,” the apparent intent 

was that the rate case’s resolution would determine the future treatment of the EITE subsidy.  

The Company’s too-clever-by-half proposal to effectuate a base-rate increase without triggering 

“final rates” by withdrawing its rate case is a transparent attempt to prevent straightforward 

application of the Commission’s order.  Fortunately, it does nothing to diminish the 

Commission’s power to end the EITE rider in resolving Minnesota Power’s petition. 

B. THE EVIDENCE ON WHICH THE COMMISSION’S PREVIOUS “NET BENEFIT” 
FINDING WAS FOUNDED IS STALE AND CANNOT SUPPORT AN EXTENSION 
UNDER THE CURRENT ECONOMIC CIRCUMSTANCES. 

The EITE statute requires proof that an EITE rate will provide a “net benefit to the utility 

or the state.”21  The net-benefit requirement was provided as a substitute for the usual regulatory 

protections of sections 216B.03, .05, .06, .07, and .16, which the EITE statute expressly 

                                                 
19 EITE-Extension Order at 4. 
20 The OAG emphasizes that, while Minnesota Power could file another rate case as early as March 2021, the 
Company has stated that it does not intend to file before November 2021.  See Petition at 17. 
21 Minn. Stat. § 216B.1696, subd. 2(b). 
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discards.22  The net-benefit requirement is thus the only safeguard that the statute offers to 

protect non-EITE customers from unjustified cost shifting. 

In conjunction with Minnesota Power’s revised petition for an EITE rider, the Company 

and LPI provided a data dump of evidence to support their claims that the rider would result in a 

net benefit to the utility or the state.  This evidence consisted of, among other things, sworn 

affidavits by Minnesota Power executives, LPI members, and industry associations; voluminous 

economic reports; expert testimony; news articles; resolutions of support; and detailed rate-

impact calculations.  Minnesota Power’s petition alone spanned 250 pages, and the combined 

length of LPI’s and other industrial stakeholders’ submittals were more than twice that.  Despite 

this mountain of evidence, the Commission found a net benefit based solely on the positive 

revenue impact for Minnesota Power, declining to find any net benefit to the state of Minnesota.  

In this case, the only evidence of a potential net benefit is LPI’s heavily qualified, 

unsworn assertion that extending the EITE rider “could make a difference in the economic 

analysis that will precede restarting idled facilities.”23  This proffer falls far short of the 

evidentiary showing that the Commission required before approving the existing rider, and the 

Commission should protect non-EITE ratepayers by demanding a similar showing here, 

especially now that LPI is seeking an extension beyond the end of the current rate case.  Simply 

put, to grant a practically indefinite extension without the thoughtful reevaluation that Minnesota 

Power’s original proposal envisioned would render the rider’s four-year term a nullity. 

Even if the Commission believes that a new net-benefit showing is not required to extend 

the EITE rider, the Commission should decline to extend it because the original justification for 

                                                 
22 Id.  See also EITE-Approval Order at 4 (observing that, rather than allowing the Commission to determine 
whether an EITE rate is just and reasonable, the statute “directs the Commission only to consider the interests of the 
utility, or the state, and to determine if a proposed EITE rate schedule would be a net benefit to one of them”). 
23 LPI Initial Comments at 12. 
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the rider has vanished.  According to Minnesota Power’s revised EITE petition, the utility-

specific benefit the Company would receive from the rider was an increase in net revenue from 

electricity sales to large industrial customers.24  This analysis was premised on the existence of a 

causal link between the discount and the viability of EITE customers.25  Initial indications were 

that the rider had succeeded in spurring new industrial sales, with U.S. Steel’s Keewatin 

Taconite (“Keetac”) mine coming online shortly after the Commission approved the rider.26   

The current pandemic, however, has thrown into doubt the entire premise for the rider.  

Nearly 300 MW of EITE load is currently idled, including Keetac, despite the continued 

availability of the discount.27  If these customers, who have been receiving a subsidy under the 

rider, are nonetheless unable to keep operating, it is not clear that the rider can deliver the net 

benefit that it was supposed to.  These dramatic changes wrought by the pandemic underscore 

the wisdom of exactly the type of periodic review that was supposed to be facilitated by the 

rider’s four-year term.28  With the rider’s efficacy in doubt, the Commission should not grant an 

extension without assuring other ratepayers that the EITE discount will yield a net benefit to 

Minnesota Power or the state, now and in the future.   

  

                                                 
24 See EITE-Approval Order at 6 (“According to the Company, the proposal would provide a net benefit to the 
utility in large part by increasing revenue from electricity sales to large industrial customers. The Company expects 
that the rate reduction would cause an increase in EITE customers’ electric consumption”). 
25 See EITE-Approval Order at 7 (noting Minnesota Power’s argument that lowering costs for large industrial 
customers would promote their economic viability). 
26 See Docket No. E-015/M-16-564, U.S. Steel Letter filed by MP (Mar. 10, 2017) (noting that Commission’s 
approval of EITE rider was a “crucial ingredient[]” in Keetac’s restart). 
27 See MP Public Response to OAG IR No 6010 at 2 (OAG Init. Attach. A); LPI Initial Comments at 8–9. 
28 See Docket No. E-015/M-16-564, Revised Petition at 13 (June 30, 2016) (stating that a four-year term would 
“allow for a robust assessment of the impacts and the effects of the [rider and its costs] on the net benefit to the 
utility and the state”). 
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CONCLUSION 
 

The challenges of COVID-19 have highlighted a simple truth—the fates of Minnesota 

Power’s residential, small-business, and large industrial customers are inextricably linked.  The 

OAG is confident that Minnesotans will successfully weather this storm together.  LPI’s EITE-

extension request raises important socioeconomic questions that should be treated with the 

seriousness they deserve—not rushed through as part of an expedited resolution to the rate case.  

If, however, the Commission determines the rider’s future in this case, the OAG would 

respectfully recommend that it be terminated early. 

If the Commission grants Minnesota Power’s petition without terminating the EITE rider, 

the OAG would maintain its recommendation from initial comments that the Commission 

require the Company to reallocate the EITE discount’s impact among all classes according to the 

existing base-rate revenue apportionment before applying the proposed 5.75 increase to base 

rates.  Doing so would maintain the rate-design status quo, and is the minimum level of 

protection needed  for  non-EITE ratepayers.  Finally, if  the  Commission terminates the  rider, it  
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should remove the EITE discount’s impact from base rates entirely, resulting in a 5.59 percent 

across-the-board increase to base rates.29   

   
Dated: May 18, 2020 Respectfully submitted, 
 

KEITH ELLISON 
Attorney General 
State of Minnesota 
 
 
/s/ Peter G. Scholtz  
PETER G. SCHOLTZ 
Assistant Attorney General 
Atty. Reg. No. 0389936 
 
 
 /s/ Kristin Berkland 
KRISTIN BERKLAND 
Assistant Attorney General 
Atty. Reg. No. 0394804 
 
445 Minnesota Street, Suite 1400 
St. Paul, Minnesota 55101-2131 
(651) 757-1473 (Voice) 
(651) 296-9663 (Fax) 
peter.scholtz@ag.state.mn.us 
kristin.berkland@ag.state.mn.us 
 
ATTORNEYS FOR OFFICE OF 
THE ATTORNEY GENERAL— 
RESIDENTIAL UTILITIES DIVISION 

 

                                                 
29 See Minnesota Power Response to OAG IR No. 6002 at 1–2 (OAG Init. Attach. C) (showing rate increase of 5.59 
percent without the EITE discount). 
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State Of Minnesota 

Office of the Attorney General 
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Utility Service in Minnesota 

Emergency Petition of Minnesota Power for 
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Requested from:  Minnesota Power 

MPUC Docket No. 

MPUC Docket No. 

E-015/GR-19-442

E-015/M-20-429

Requested By:  Peter Scholtz Date of Request: April 28, 2020 
Telephone:        (651) 757-1473 Due Date: May 8, 2020 

Confirm that non-EITE customers will not be billed any EITE-related surcharges during the 
remaining term of the EITE rider under any circumstances. 

RESPONSE: 
To date, non-EITE customers have not been billed any EITE-related surcharges, and during the 
remaining term of the EITE rider Minnesota Power does not expect any change to that position. 

As detailed in Minnesota Power’s February 3, 2020 EITE annual compliance filing,1 in order to 
keep Minnesota Power revenue neutral, cost recovery can be thought of as consisting of two 
components: a) Cost recovery through higher base rates (by not considering the majority of 
Keetac revenues when making a final determination in Minnesota Power’s recent 2016 rate 
case), and b) Cost recovery through a line item on Minnesota Power customer bills. These two 
components are explained in detail below. 

a) Cost Recovery Through Higher Base Rates
Minnesota Power’s final rate increase2 in its 2016 rate case was determined to be $12 million
dollars, including $15.5 million associated with keeping the Keetac restart revenue in the
EITE docket. As a result, with the implementation of final rates that occurred on December
1, 2018, Minnesota Power will be revenue neutral with respect to providing the EITE
discount.

1 In the Matter of a Petition to Ensure Competitive Electric Rates for Energy- Energy-Intensive Trade-Exposed 
Customers, Docket No. E015/M-16-564, MINNESOTA POWER’S ANNUAL COMPLIANCE FILING at pp. 7 and 8 (Feb. 3, 2020). 
2 Minnesota Power’s 2016 retail rate case, Docket No. E015/GR-16-664. 

OAG Reply Comments - May 18, 2020 
Attachment A, Page 1 of 2

Page 1 of 2



b) Cost Recovery Through a Line Item on Customer Bills
EITE cost recovery through a line item on customer bills was not implemented in 2018 because
Minnesota Power expected that the refund calculation ordered by the Commission on October
13, 2017, would lead to the collection of the EITE tracker from EITE-paying customers,
followed by a 100 percent refund to EITE-paying customers the following year.

In 2019, revenue from EITE customers was significantly higher than in the baseline year 2016. 
Furthermore, Minnesota Power expects similar results in future years. As a result, Minnesota 
Power does not expect to place a bill line for EITE cost recovery on customer bills during the 
term of the EITE rate. 
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Attachment A, Page 2 of 2
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