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March 26, 2015

Dan P. Wolf Via: E-File
Executive Secretary
Minnesota Public Utilities Commission
121 Seventh Place East, Suite 350
St. Paul, MN 55101-2147

Re: In the Matter of a Petition of Lake County Minnesota for Designation as an Eligible
Telecommunications Carrier
Docket No. M-15-65

Dear Mr. Wolf:

Enclosed for E-filing in the above-referenced matter please find Reply Comments of
Lake County Minnesota and a Certificate of Service.

Sincerely,

/s/Gregory R. Merz

Gregory Merz

GRM/akm
Enclosure
cc: Service List
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CERTIFICATE OF SERVICE

I, Amy K. Milbradt, hereby certify that I have this day, served copies of the following
document on the attached list of persons by electronic filing, email, or by depositing a true and
correct copy thereof properly enveloped with postage paid in the United States Mail at
Minneapolis, Minnesota.

Reply Comments of Lake County Minnesota

Re: Docket No. M-15-65

Dated this 26th day of March, 2015.

s/Amy K. Milbradt
Amy K. Milbradt
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STATE OF MINNESOTA

BEFORE THE MINNESOTA PUBLIC UTILITIES COMMISSION

Beverly Jones Heydinger Chair
Nancy Lange Commissioner
Dan Lipschultz Commissioner
John Tuma Commissioner
Betsy Wergin Vice Chair

In the Matter of a Petition of Lake County
Minnesota for Designation as an Eligible
Telecommunications Carrier

Docket No. M-15-65

REPLY COMMENTS OF LAKE COUNTY MINNESOTA

INTRODUCTION

Lake County Minnesota d/b/a Lake Connections (“Lake County”) respectfully submits

these reply comments in response to comments filed by the Minnesota Department of Commerce

(“DOC”), Citizens Telecommunications Company of Minnesota, LLC (“Citizens”), and

Minnesota Telecom Alliance (“MTA”). Central to the comments of all of these parties is whether

Lake County satisfies the requirement that it be a common carrier. Since Lake County filed its

ETC petition, the Federal Communications Commission (“FCC”) released its Open Internet

Order.1 That order makes clear that the broadband Internet access service to be provided by Lake

County is a telecommunications service for purposes of the common carrier provisions of the

federal Communications Act and, accordingly, Lake County qualifies as a common carrier.

In these reply comments, Lake County will discuss how the Open Internet Order applies

to the issues presented by Lake County’s ETC petition. In addition, Lake County will provide

further detail regarding its business relationship with Lake Communications and also address

certain miscellaneous issues raised by the commenting parties.

1
In the Matter of Protecting and Promoting the Open Internet, Report and Order on Remand, Declaratory Ruling

and Order, GN Docket No. 14-28 (Rel. March 12, 2015) (“Open Internet Order”).
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DISCUSSION

I. Lake County, As A Provider Of Broadband Internet Access Service, Is A Common
Carrier For Purposes Of Designation As An ETC

In its Open Internet Order, the FCC reconsidered its previous holding that classified

broadband Internet access service as an “information service” rather than a “telecommunications

service.” Open Internet Order at ¶ 331. Noting the substantial changes in technology and the

telecommunications market, the FCC determined that broadband Internet access service

constitutes a “telecommunications service” under Title II, the common carrier provisions of the

federal Communications Act. Open Internet Order at ¶¶ 361-64; see also Open Internet Order at

¶ 43. (“As the record reflects, times and usage patterns have changed and it is clear that

broadband providers are offering both consumers and edge providers straightforward

transmission capabilities that the Communications Act defines as a ‘telecommunications

service.’”)

The FCC has defined “broadband Internet access service” as “a mass-market and retail

service by wire or radio that provides the capability to transmit data to and receive data from all

or substantially all Internet points, including any capabilities that are incidental to and enable the

operation of the communications service, but excluding dial-up Internet access service.” Open

Internet Order ¶ 336. Further, in its Open Internet Order, the FCC distinguished between the

transmission capability of broadband Internet access service and the services delivered via that

transmission capability:

[T]his Order concludes that the retail broadband Internet access
service available today is best viewed as separately identifiable
offers of (1) a broadband Internet access service that is a
telecommunications service (including assorted functions and
capabilities used for the management and control of that
telecommunications service) and (2) various “add-ons”
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applications, content, and services that generally are information
services.

Open Internet Order at ¶ 47. The FCC also made clear that its characterization of broadband

Internet access service as a telecommunications service is independent of the nature of the

services that are provided over the broadband “pipes.” Open Internet Order ¶ 356. To that end,

the FCC stated:

To the extent that broadband Internet access service is offered
along with some capabilities that would otherwise fall within the
information service definition, they do not turn broadband Internet
access service into a functionally integrated information service.
To the contrary, we find these capabilities either fall within the
telecommunications systems management exception or are
separate offerings that are not inextricably integrated with
broadband Internet access service, or both.

Open Internet Order ¶ 365.

Finally, the FCC reconfirmed its “light touch” approach to regulation of the internet. To

that end, the FCC exercised its authority to forbear from applying certain statutory and

regulatory provisions to providers of broadband internet access service, in order to minimize the

regulatory burden on broadband providers and promote deployment of broadband services. See

Open Internet Order, ¶¶ 51-52. The FCC concluded that it would not forbear, however, from

requirements “necessary to ensure consumers are protected, promote competition, and advance

universal access,” including Communications Act sections 201 (duty to furnish communications

service on reasonable request, on just and reasonable terms), 202 (prohibition on unjust and

unreasonable discrimination, 208 (enforcement), 222 (consumer privacy), 225/255/251(a)(2)

(disability access), 224 (infrastructure access), and 254 (universal service), and associated

implementing regulations. Open Internet Order at ¶¶ 53-58.
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Although the Open Internet Order has been released, it has not yet been published in the

Federal Register and has not yet taken effect. However, Lake County is operating today as a

common carrier and has interconnected with other carriers on a nondiscriminatory basis. Lake

County has constructed a state of the art fiber optic network that provides high speed data

transmission capability, through which Lake County’s retail customers have access to a variety

of services and applications. One such service is VoIP-based voice telephony service to be

provided over Lake County’s broadband network by Lake Communications. Because the

transmission capability provided by Lake County’s fiber optic network meets the FCC’s

definition of a broadband Internet access service, it is a telecommunications service, regardless

of the regulatory treatment of the VoIP service provided using the Lake County broadband

network. Thus, Lake County, as a provider of a telecommunications service, satisfies the

common carrier requirement for ETC designation. For purposes of determining the issues

presented by Lake County’s ETC petition, the Commission need not reach the question of

whether the VoIP service that will be provided by Lake Communications using the Lake County

network is, itself, a telecommunications service. As a provider of broadband internet access,

Lake County will be subject to the consumer protection provisions of the Communications Act.

II. Lake County Will Offer Its Customers Access To Voice Telephony Service Provided
By Lake Communications

Although Lake County will not, itself, provide voice telephony service, it will make voice

telephony services available to its customers on a standalone basis, through a business

relationship with Lake Communications, a Minnesota CLEC. As a CLEC authorized by this

Commission to provide local exchange service, the voice telephony service to be provided over

the Lake County broadband network will be subject to the same regulations and enforcement
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authority as any other service offered by a CLEC. The terms and conditions applicable to that

service are reflected in the tariff that Lake Communications has on file with the Commission.

The contract governing the relationship between Lake County and Lake Communications

is not subject to approval of the Commission. However, because Lake County is a governmental

agency, the contract, once it has been finalized, will be a public document.

Although the parties have not yet finalized the documentation of their business

relationship, they have reached agreement in principle on the key elements of that relationship,

which include:

 Lake County will provide its customers throughout its service territory with access to
VOIP-based voice telephony service (“Voice Telephony”) provided by Lake
Communications;

 Lake County and Lake Communications will establish network-to-network
interconnection for the purpose of delivering Voice Telephony;

 Lake County will provide all transport from the network-to-network interconnection to
end user premises;

 Lake Communications will be solely responsible for interactions with end users
concerning Voice Telephony;

 Lake Communications may agree to purchase end user billing service from Lake County
for the Voice Telephony provided to end users;

 Lake Communications agrees to comply, and will be solely responsible for compliance,
with all applicable state and federal law and regulations as it relates to Voice Telephony
provided to end users;

 Lake Communications agrees to perform any necessary regulatory requirements related
to Voice Telephony;

 Lake Communications agrees to make Voice Telephony available to all customers in
Lake County’s service areas on a non-discriminatory basis pursuant to the terms and
conditions in Lake Communications’ tariff filed with the commission and/or as published
on Lake Communications’ website.
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III. Miscellaneous Issues

A. Pricing

The DOC comments note some confusion regarding the pricing of the voice telephony

service that will be provided to Lake County’s customers. Pursuant to the contract between Lake

County and Lake Communications, service will be made available to Lake County’s customers

on a nondiscriminatory basis at the rates set forth in Lake Communications’ tariff. See

Attachment A.

It has been brought to Lake County’s attention that its website, which reflects that voice

services are provided by Lake Communications, does not set forth the correct rate for standalone

voice service. Lake County will be revising the content of its website to accurately reflect the

correct rate for standalone voice service and also to reflect the availability of Lifeline service.

B. Description of Facilities

A copy of the documentation filed by Lake County with the FCC in support of its grant

application accompanies these reply comments. See Attachment B.

C. Service Area

Citizens has raised an issue regarding the area that is intended to be covered by Lake

County’s ETC petition. Lake County has been conditionally approved for a grant under the Rural

Broadband Experiment to provide service to specific census blocks and Lake County is seeking

ETC designation only as to those census blocks.

Lake County has or will build facilities in portions of the following exchanges, if ETC

designation is granted.

Aurora

Babbitt
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Brimson

Duluth

Ely

Embarrass

Hoyt Lakes

Isabella

Palo

Silver Bay,

Two Harbors

The specific census blocks for which Lake County seeks ETC certification are reflected on the

map accompanying these reply comments as Attachment C. As shown on Attachment C, there

are portions of exchanges that Lake County will not serve and there are also areas where no

incumbent LEC is assigned as the service provider.

Also, Citizens also raises the issue of how Lake County will serve customers in its

requested service area where it has not yet completed construction of its network. As a threshold

matter, Citizens obviously is not raising this issue because it is concerned that Lake County will

not be able to effectively serve the customers throughout its designated service territory. The last

thing that Citizens, as Lake County’s chief competitor in the Citizens service territory, wants is

for Lake County to extend the reach of its fiber network. Citizens true objective, in fact, is to

derail Lake County’s petition. Further, the purpose of Lake County’s ETC petition is to meet the

conditions of a federal grant to be used in building out its network. The FCC could not have

intended that, in order to qualify for a grant to build out its network, Lake County must first have

completed the construction of its network. Finally, Lake County’s current schedule is that its
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core network (i.e., the portion of the network exclusive of the drops necessary to connect

individual customers to the network) will be substantially complete by the end of this summer.

The issue that Citizens raises is actually a non-issue.

D. Advertising of Supported Services

Lake Communications, as the provider of voice service, will be responsible for

advertising its service, including the availability of Lifeline service. Lake County’s website and

other advertising will reflect that voice service is being provided by Lake Communications. To

the extent that the Commission determines that Lake County should be required to separately

advertise voice service, it will provide an advertising plan consistent with what the Commission

has approved in similar cases.

E. Compliance with Applicable Service Requirements

As recommended by DOC, Lake County will provide a certification from an authorized

county official that Lake County will comply with service requirements applicable to the support

it receives.

F. Functionality in Emergencies

The network design information that was filed with the FCC and that is being provided

with these reply comments reflects that Lake County’s network employs a fiber ring design that

is configured to assure survivability and the ability to re-route traffic as needed to respond to

emergencies or technical failures.

IV. Designation of Lake County as an ETC Will Advance the Public Interest

Lake County has been conditionally approved to receive a $3.5 million grant under the

federal Rural Broadband Experiment program. Proceeds from the grant will be used to develop

broadband infrastructure and service in areas of rural Minnesota that are currently unserved.
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Designation as an ETC is one of the conditions that Lake County must satisfy in order to qualify

for the grant. Approving Lake County’s petition for designation as an ETC, by helping to qualify

Lake County to receive funds that it will use to build out its broadband network, will advance the

public policy interest in improving broadband availability and speed in rural Minnesota.

CONCLUSION

For the foregoing reasons, Lake County respectfully requests that its petition for ETC

designation be granted. Lake County’s application meets all statutory requirements and granting

the petition is in the public interest. Concerns about Lake County’s status as a common carrier

are fully addressed by the FCC’s determination, as set forth in the Open Internet Order, that

broadband internet access service is a telecommunications service subject to the common carrier

provisions of the Communications Act.

The issues raised by the commenting parties: 1) are legal, rather than factual, issues; 2)

have been adequately addressed, either in these reply comments or Lake County’s initial petition;

or 3) are not material to resolution of Lake County’s petition. To refer this matter to a contested

case proceeding, as urged by Citizens, will only result in significant delay that may jeopardize

Lake County’s eligibility for federal funding, which is the very purpose of Lake County’s ETC

petition. Although such a result be very much in the interests of Citizens, as one of Lake

County’s competitors, it would be contrary to the public interest.
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Dated: March 26, 2015 GRAY, PLANT, MOOTY,
MOOTY & BENNETT, P.A.
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GP:3943836 v1


























































































