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Docket No. E999/CI-22-600

. EXECUTIVE SUMMARY

The Minnesota Public Utilities Commission (Commission) issued an order on March 15, 2022 in Docket
Nos. E002/M-21-101 and E002/M-17-401 initiating an investigation into various issues related to
aggregators of retail customers (ARC). In starting the investigation, the Commission noted that it
previously addressed issues relating to the aggregation of demand response (DR) in relation to Federal
Energy Regulatory Commission (FERC) Order 719 and 719-A in Docket No. E999/CI-09-1449.

The Minnesota Department of Commerce, Division of Energy Resources (Department) performed three
sets of analysis in this proceeding. The first set addresses certain legal issues raised by the potential for
ARCs to operate in Minnesota. The conclusion is that ARCs are not subject to regulation as public
utilities because they do not furnish electricity to retail customers. The service ARCs provide is related
to electric service but is not, itself, electric service. Whether ARCs qualify as public utilities under
Minnesota law does not answer the question of what terms, if any, that the Commission finds
appropriate for inclusion in public utilities’ tariffs regarding the operation of ARCs.

The second set of analysis provides information regarding how much DR is currently available in
Minnesota. The data provided by the U.S. Energy Information Administration (EIA) shows that
Minnesota currently ranks 1 nation-wide in MW of potential DR for the residential class, 3™ for the
commercial class, and 17% for the industrial class. Overall, Minnesota has the 4t highest level of
potential DR among the states. Thus, Minnesota has substantial quantities of DR already available.

The third set of analysis addresses how an ARC would operate in Minnesota and the consequences of
ARC operations. It is theoretically possible that allowing ARCs could result in no changes for DR
programs and capacity, in which case there is no compelling reason to allow ARCs. However, the most
likely scenario is that allowing ARCs will either increase the cost of DR, raising retail rates, or existing
DR will be lost resulting in new capacity being constructed and subsequently retail rates increasing.

Based upon the analysis the Department recommends that the Commission:
1. not permit ARCs to bid DR into organized markets;

2. take no action regarding tariffs that allow ARCs to participate in utility DR programs at this time;
and

3. take no action regarding verifying or certifying ARCs for DR at this time.
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1. INTRODUCTION

On February 1, 2021, Northern States Power Company d/b/a Xcel Energy (Xcel) filed a petition for
approval of four new load flexibility pilot programs in Docket No. E002/M-21-101. The petition stated
that the pilot programs were intended to study customer interest in various DR offerings and the
associated costs, benefits, and grid impacts of customer participation in DR programs.

On March 15, 2022, the Commission issued its Order Approving Modified Pilots and Demonstration
Projects, Authorizing Deferred Accounting, and Taking Other Action (Pilot Order) in Docket Nos.
E002/M-21-101 and E002/M-17-401. At point 3 the Pilot Order authorized the Commission’s Executive
Secretary to request comment on various issues related to ARCs. Finally, the Pilot Order stated “This
order is not a broad authorization of third-party aggregation of demand response in Minnesota, nor
does it predetermine any future Commission action.”

On December 9, 2022, the Commission issued its Notice of Comment Period (Notice) in this proceeding.
The Notice stated that the following topics are open for comment:

1. Should the Commission permit ARCs to bid DR into organized markets?

2. Should the Commission require rate-regulated electric utilities to create tariffs allowing third-
party aggregators to participate in utility DR programs?

3. Should the Commission verify or certify ARCs for DR or distributed energy resources before
they are permitted to operate, and if so, how?

4. Are any additional consumer protections necessary if ARCs are permitted to operate?

The Notice also clarified that the Commission previously addressed issues relating to the aggregation of
DR in relation to FERC Order 719 and 719-A in Docket No. E999/CI-09-1449.

Below are the Department’s comments regarding the issues specified in the Notice.
[ DEPARTMENT ANALYSIS
A. DISCUSSION OF LEGAL ISSUES

In the Pilot Order at pages 2 to 3 the Commission defined the benefits of DR programs being offered by
public utilities:

Demand response includes technologies and approaches to modify
customer behavior to benefit the utility’s broader system. For example,
demand-response programs may offer lower rates or rebates to
incentivize customers to shift their electricity consumption to avoid times
of peak demand, to accommodate variable generation sources, or to
curtail demand during emergencies. Effective use of demand response can
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enhance system reliability, reduce operation costs by avoiding or delaying
the need for infrastructure investments, reduce fuel costs by shifting usage
to times of low-cost generation, improve utilization of renewable and
carbon free generation sources, and offer customers savings and more
control over their electric bills.

Minnesota utilities have included DR among their retail offerings for many years. Minnesota’s
experience with third party DR aggregators is much more limited. Whether to allow ARCs to operate in
Minnesota on a broader basis raises a number of legal issues.

1. Definition of Public Utility

Before ARCs can be allowed to operate, a legal question to be addressed is whether ARCs would qualify
as a public utility under Minnesota Statutes § 216B.02. If ARCs qualify as public utilities under
Minnesota law, then the Commission would have to regulate the service ARCs provide, review ARC’s
rates for reasonableness under Minnesota Statutes § 216B.03, approve any competitive rate offered
by an ARC under Minnesota Statutes § 216B.162, and so on.

The following statutes are relevant:

Minnesota Statutes § 216B.02, subd. 4, defines a public utility as meaning
“persons, corporations, or other legal entities, their lessees, trustees, and
receivers, now or hereafter operating, maintaining, or controlling in this
state equipment or facilities for furnishing at retail natural, manufactured,
or mixed gas or electric service to or for the public or engaged in the
production and retail sale thereof...”

Minnesota Statutes § 216B.02, subd. 6, defines service as meaning
“natural, manufactured, or mixed gas and electricity; the installation,
removal, or repair of equipment or facilities for delivering or measuring
such gas and electricity.”

Based on this language, there is a technical argument that ARC should be treated as a “public utility.”
In particular, to implement aggregated DR, it seems likely that an ARC would have to install equipment
for “measuring” electricity in order to monitor the amount of DR resulting from the customers’
electricity usage. Installation of this equipment would arguably make DR a “service” that the ARC is
providing to customers. Because the ARC would be operating, maintaining or controlling this
equipment for the purpose of providing DR aggregation service to customers, it would meet the
definition of a public utility. In other words, the statutory language does not expressly require that, in
order to be a public utility, the entity must provide gas or electricity, but rather, only equipment used
to measure gas or electricity.
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However, this reading potentially creates tension with another part of the statute as well as the
Commission’s rules. As discussed below, the part of the statute that requires exclusive territories for
electric utilities also has a definition of electric service that is subtly different from § 216B.02, subd. 6,
and that difference may affect the regulatory status of ARCs under state law. Specially, under Minn.
Stat. § 216B.38, “electric service” is something that is provided to a retail customer “for consumption,”
while this requirement is not part of the definition of “service” under Minnesota Statutes § 216B.02,
subd. 6.

)

Further, the Commission’s resource planning rules contain a definition of electric utility that would not
seem to cover an ARC:

“Electric utility” means a person, corporation or other legal entity engaged
in generating, transmitting, and selling at retail electricity in Minnesota
and whose retail rates are regulated by the Commission.!

Although an ARC could possibly be viewed as providing an “electric service” to retail customers (i.e.,
the aggregation of DR), it would not be providing “retail electricity,” as this rule requires for an entity
to be considered an electric utility.

2. Exclusive Service Territory

Before ARCs can be allowed to operate, a legal question regards how Minnesota’s requirements
relating to exclusive territories for electric utilities would apply to aggregated DR service.

Minnesota Statutes § 216B.37 states that “the state of Minnesota shall be divided into geographic
service areas within which a specified electric utility shall provide electric service to customers on an
exclusive basis.” Minnesota Statutes § 216B.40 states “except as provided in sections 216B.42 and
216B.421,2 each electric utility shall have the exclusive right to provide electric service at retail to each
and every present and future customer in its assigned service area and no electric utility shall render or
extend electric service at retail within the assigned service area of another electric utility unless the
electric utility consents thereto in writing[.]”

Under Minnesota Statutes § 216B.38, the following definitions apply to Minnesota Statutes §§ 216B.37
to 216B.44:

e Customer—means a person contracting for or purchasing electric service at retail from an
electric utility;

e Electric service—means electric service furnished to a customer at retail for ultimate
consumption;

1 Minn. R. 7843.0100, subp. 5 (2021). This rule is similar to the rule governing certificates of need for power plants and lines.
See Minn. R. part 7849.0010, subp. 32 (2021).

2 Note that section 216B.42 deals with exceptions regarding large customers outside municipality boundaries and section
216B.421 deals with customers in multiple service areas.
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e Electric utility—means persons, their lessees, trustees, and receivers, separately or jointly, now
or hereafter operating, maintaining, or controlling in Minnesota equipment or facilities for
providing electric service at retail and which fall within the definition of "public utility" in
section 216B.02, subdivision 4;3

e Person—means a natural person, a partnership, a private corporation, a public corporation, a
municipality, an association, a cooperative whether incorporated or not, a joint stock
association, a business trust, any political subdivision or agency, or two or more persons having
joint or common interest.

The definition of “electric service” under this portion of the statute requires that the service be
“furnished to a customer at retail for ultimate consumption,” an element that is not part of the
definition of “service” under Minn. Stat. § 216B.02, subd. 6. The Minnesota Court of Appeals has held
that the “electric service” as defined in the exclusive service statute “was intended to distinguish
between retail and wholesale electric service, rather than to indicate that service must be furnished to
or received by customers.” In re Kandiyohi Coop. Elec. Power Ass’n, 445 N. W.2d 102, 105 (Minn. Ct.
App. 1990). It is difficult to think of ARCs as providing anything to their customers “for consumption.”
Rather, the customers are providing DR to the ARC, which the ARC is able to sell into the wholesale
market.

Further, it would be impossible for an ARC to act as a utility in serving an exclusive territory because
the ARC does not provide electricity that is necessary for the generation of DR. An ARC necessarily
provides a service that is ancillary to the electric service that its customers receive from a utility.

3. Just and Reasonable Rates

Before ARCs can be allowed, the Commission must determine how ARCs will affect utilities’ ability to
provide service at just and reasonable rates. Minnesota Statutes § 216B.03 states:

Every rate made, demanded, or received by any public utility, or by any
two or more public utilities jointly, shall be just and reasonable. Rates shall
not be unreasonably preferential, unreasonably prejudicial, or
discriminatory, but shall be sufficient, equitable, and consistent in
application to a class of consumers. To the maximum reasonable extent,
the commission shall set rates to encourage energy conservation and
renewable energy use and to further the goals of sections 216B.164,
216B.241, and 216C.05. Any doubt as to reasonableness should be
resolved in favor of the consumer.

3 This statute defines public utility as meaning “persons, corporations, or other legal entities, their lessees, trustees, and
receivers, now or hereafter operating, maintaining, or controlling in this state equipment or facilities for furnishing at retail
natural, manufactured, or mixed gas or electric service to or for the public or engaged in the production and retail sale
thereof”...
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First, DR capacity is a scarce resource for any one public utility. If an ARC takes DR capacity from
existing programs of a utility, the utility would then have to construct capacity (combustion turbines,
energy storage, etc) to replace the lost DR. It is not clear how this situation—increasing everyone’s
retail rates in order to allow wholesale market participation by certain customers—would result in just
and reasonable rates.

Second, ARCs operating in Minnesota could produce stranded assets when they take DR capacity from
existing programs. For decades utility retail tariffs and customer participation have allowed utilities to
manage resources. The associated tariffs provide incentives to customers for managing their energy
use in exchange for a lower rate. The rate includes recovery of costs associated with DR such as special
meters. As customers exit existing DR programs for ARCs the question of how to recover these now
stranded costs would have to be addressed.

4. Summary

There may be technical arguments that the Minnesota Statutes and rules that govern public utilities
should apply to ARCs. The better reading, however, which harmonizes the language of the relevant
statutes and rules, is that ARCs are not subject to regulation as public utilities because they do not
furnish electricity to retail customers. The service they provide is related to electric service but is not,
itself, electric service. However, even assuming that ARCs themselves are not public utilities, it is not
clear how allowing ARCs in Minnesota would enable entities that are public utilities to comply with
Minnesota Statutes regarding just and reasonable rates. To the extent the Commission has any
questions regarding the correct interpretation of Minnesota law on these or any other issues, it may
wish to seek more fully-developed legal briefing.

Of course, whether ARCs qualify as public utilities under Minnesota law does not answer the question
of what terms, if any, that the Commission finds appropriate for inclusion in public utilities’ tariffs
regarding the operation of ARCs.

B. BACKGROUND DATA
1. EIA DR Data
i. Statewide DR Data

To obtain basic background data on how Minnesota DR programs compare to DR programs nationwide
the Department obtained data from the EIA. All of the data presented below was obtained from EIA’s
detailed data files from Form EIA-861: Annual Electric Power Industry Report.* Data for 2021 was the
most recent release available at the time of this analysis.

The Department began by reviewing EIA’s files for data quality issues. The review indicated that the
EIA data has issues. One example is utilities reporting potential peak demand savings several times

4 Available at: https://www.eia.gov/electricity/data/eia861/.
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greater than either winter or summer 2021 peak demand.®> Another example is utilities reporting DR
costs and DR-related energy savings but no actual or potential peak demand savings. A third issue is
that EIA’s DR data does not distinguish between seasons. Therefore, the Department uses EIA’s data
below only to provide a high-level overview of how the Minnesota utilities are doing relative to similar
utilities nationwide. Specific DR information was requested directly from the utilities and is discussed
elsewhere in these comments.

Separately, the Department notes that EIA’s data is reported in different formats in different files. Of
relevance here is that peak demand data is reported by company; meaning a company reports all of its
peak demand in a single number for a single state even if it has service territory in multiple states.
Meanwhile, DR data is reported by company by state; meaning a company reports DR activity in each
state separately. Thisis not an issue for Minnesota Power, an operating division of ALLETE, Inc. (MP)
since MP only has service territory in Minnesota. However, the different formats mean that Otter Tail
Power Company (OTP) has one data point for peak demand (OTP’s company-wide peak, reported as in
Minnesota) but three data points for DR data (one each for Minnesota, North Dakota, and South
Dakota). Xcel is more complicated. There are two peak demand data points:

e one for the Minnesota company (covering Minnesota, North Dakota, and South Dakota); and
e one for the Wisconsin company (covering Michigan and Wisconsin).

The EIA peak demand data reports both companies as in Minnesota. Meanwhile, Xcel has five data
points for DR data (one each for Michigan, Minnesota, North Dakota, South Dakota, and Wisconsin).

The varying formats for the data can throw off calculations of DR as a percentage of peak demand.
One good example at a statewide level is West Virginia which has only one company reporting peak
demand (at 10 MW) but two companies reporting potential DR (at 70 MW), leading to potential DR
being reported as far more than 100% of peak demand.

In order to avoid some of the reporting issues associated with the differing formats for the potential
DR and peak demand data, the Department reviewed the total DR data by state rather than as a
percentage of load. This is shown below in Table 1. Table 1 shows that Minnesota ranks high in terms
of the residential and commercial sectors potential DR and in total potential DR but is average in terms
of industrial sector potential DR.®

5 Note that 2021 peak demand probably was lower than the all-time historic peak for most utilities. However, potential DR
more than double the 2021 peak is unlikely and is indicative of data quality issues.

6 Note that differences in how various utilities classify customers as commercial or industrial may impact the Potential Peak
Demand Savings amounts and rankings for these two customer classes.
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Table 1: Statewide Potential DR By Class’

State Potential Peak Demand Savings (MW) Potential Peak Demand Savings (Rank)

Residential | Commercial | Industrial | Total | Residential | Commercial | Industrial | Total
AL 170 9 1,903 2,082 16 39 1 1
NC 882 680 355 1,918 2 2 15 2
FL 721 903 264 1,889 4 1 19 3
MN 926 653 305 1,884 1 3 17 4
KY 177 35 1,299 1,511 15 26 2 5
Ml 381 274 782 1,437 7 8 4 6
GA 478 265 649 1,392 6 9 6 7
AR 32 78 1,129 1,239 34 19 3 8
SC 209 251 748 1,208 13 10 5 9
CA 322 564 283 1,169 9 4 18 10
IL 138 432 579 1,149 20 7 9 11
TX 352 452 175 980 8 5 24 12
MD 808 35 9 851 3 27 37 13
ND 479 165 184 827 5 12 23 14
NY 104 436 253 793 24 6 20 15
IN 187 46 529 762 14 21 10 16
NE 80 42 615 737 26 24 8 17
1A 166 103 465 733 18 16 12 18
OH 36 6 628 670 32 40 7 19
co 272 116 235 624 10 15 22 20
AZ 259 212 78 549 12 11 26 21
ID 26 23 477 526 37 30 11 22
TN - 46 454 500 47 22 13 23
wi 69 95 318 482 29 17 16 24
MS - 26 419 444 47 29 14 25
LA 72 1 245 318 28 41 21 26
MO 108 153 36 298 22 13 31 27
ut 260 19 14 293 11 34 35 28
OK 111 150 23 284 21 14 32 29
VA 147 40 14 202 19 25 34 30
NV 167 21 - 188 17 31 41 31
KS 32 9 145 186 35 38 25 32
SD 106 20 49 175 23 33 28 33
OR 73 73 8 155 27 20 38 34
MA 36 88 6 131 31 18 39 35
DE 96 27 4 127 25 28 40 36

7 States with no utility reporting DR data include Maine, New Jersey, and Rhode Island. These states are excluded from the
table.
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Table 1 Cont’d: Statewide Potential DR By Class

State Potential Peak Demand Savings (MW) Potential Peak Demand Savings (Rank)

Residential | Commercial | Industrial | Total | Residential | Commercial | Industrial | Total
CcT 24 42 49 115 38 23 29 37
NM 36 10 42 89 33 37 30 38
wv 2 - 68 70 45 43 27 39
MT 29 0 21 51 36 42 33 40
VT 23 11 11 45 39 36 36 41
PA 45 - - 45 30 43 41 42
HI 15 21 - 36 42 32 41 43
DC 21 - - 21 40 43 41 44
AK 5 13 - 18 43 35 41 45
WY 18 - - 18 41 43 41 46
NH 3 - - 3 44 43 41 47
WA 0 - - 0 46 43 41 48

ii. Company-wide DR Data

Only I0Us are discussed in the analysis below in an attempt to avoid some of the data quality issues in
the EIA data associated with cooperative and municipal utilities. For example, there are five utilities,
all cooperatives, that report potential DR savings greater than either the summer or winter peak
demand. The highest ratio (potential DR / summer peak) is Beltrami Electric Coop, Inc with a 303%
ratio. The obvious (more severe) data quality issues appeared to be confined to cooperative and
municipal utilities. Therefore, the Department focused the analysis on investor-owned utilities (I0U).

Overall, the EIA data reports peak demand for 168 IOUs. Of those, 83 IOUs reported some potential
DR savings while 85 IOUs reported no potential DR savings. The top twenty IOUs (in terms of reported
potential DR savings as a percentage of summer peak) are shown below in Table 2.
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Table 2: Potential DR savings as a Percentage of Peak Demand?®
NERC Summer Winter Potential Peak | Potential / Summer Potential / Winter
Utility Name Region Peak Peak Demand Summer Rank Winter Rank
g Demand Demand Savings (MW) Peak Peak

Upper Michigan Energy Resources Corp. 283.9 287.0 162.8 57.3% 1 56.7% 1
Alaska Electric Light & Power Co. AK 62.0 87.0 18.0 29.0% 2 20.7% 2
ALLETE, Inc. MRO 1,557.0 1,548.0 305.0 19.6% 3 19.7% 3
Alabama Power Co SERC | 10,854.7 10,870.2 1,682.5 15.5% 4 15.5% 6
Duke Energy Florida, LLC FRCC 9,682.0 8,359.0 1,372.0 14.2% 5 16.4% 4
Otter Tail Power Co MRO 751.6 905.4 96.0 12.8% 6 10.6% 11
Northern States Power Co - Minnesota MRO 7,548.0 5,125.0 763.3 10.1% 7 14.9% 7
Duke Energy Indiana, LLC RFC 5,753.0 5,071.0 561.0 9.8% 8 11.1% 10
Idaho Power Co WECC 3,751.0 2,212.0 352.1 9.4% 9 15.9% 5
The Toledo Edison Co RFC 2,190.2 1,717.2 193.2 8.8% 10 11.3% 9
Montana-Dakota Utilities Co MRO 670.0 630.1 55.4 8.3% 11 8.8% 19
Interstate Power and Light Co MRO 2,892.0 2,433.0 236.3 8.2% 12 9.7% 13
Entergy Arkansas LLC SERC 4,664.0 4,175.0 377.9 8.1% 13 9.1% 17
Southern Indiana Gas & Elec Co RFC 1,123.0 849.0 84.3 7.5% 14 9.9% 12
Potomac Electric Power Co RFC 5,058.0 3,888.0 369.5 7.3% 15 9.5% 14
DTE Electric Company RFC | 10,992.0 6,679.0 768.0 7.0% 16 11.5% 8
Public Service Co of Colorado WECC 6,910.0 5,126.0 480.7 7.0% 17 9.4% 15
Green Mountain Power Corp NPCC 684.0 641.0 45.4 6.6% 18 7.1% 22
MidAmerican Energy Co 5,236.0 4,358.0 345.9 6.6% 19 7.9% 20
Consumers Energy Co RFC 7,370.0 4,943.0 450.8 6.1% 20 9.1% 16

8 A map of the NERC regions is available at: https://www.nerc.com/AboutNERC/keyplayers/Pages/default.aspx
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Table 2 shows that Minnesota’s IOUs all do well compared to other IOUs nationwide in terms of
potential DR savings relative to peak demand; the worst ranking is 11™ indicating they are all in the top
seven percent of IOUs nationwide.® Recall that, as mentioned above, the “Otter Tail Power Co” data
covers all three states where OTP operates while “Northern States Power Co — Minnesota” covers
Minnesota, North Dakota, and South Dakota.

The top twenty I0Us in terms of 2021 cost per kW of potential DR savings are shown below in Table 3.
Since Xcel’s Minnesota operating company was not in the top twenty it is added at the bottom of Table
3. Table 4 shows the same data as Table 3 but is restricted to the Minnesota jurisdiction of OTP and
Xcel.

% Note that Xcel’s Wisconsin operating company is in 22" place (using summer rank) and 24" place (using winter rank).
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Table 3: 2021 Cost of Potential DR Savings
Potential Customer All Othe
Utility Name I;leEgliafn Pea_k Demand | Incentives Costs ' T?sta(l)gg; t ZOZt‘fvost/ Rank
Savings (MW) ($,000) ($,000) ’
Kentucky Utilities Co SERC 83.6 | $ - S 115 118 0.02 1
UNS Electric, Inc WECC 53| ¢ - S 115 118 0.12 2
Entergy Texas Inc. SERC 1023 | s 205 S 45 | $ 250 | $ 2.44 3
Alaska Electric Light & Power Co. AK 180 S 64 S 2|5 66 | S 3.67 4
Tucson Electric Power Co WECC 42.7 | S 192 S 24 | S 216 | S 5.05 5
Duke Energy Indiana, LLC RFC 5610 | $ 1,051 $ 2856 | S 3,907 | S 6.96 6
Evergy Kansas Central, Inc SPP 288 | S - S 221 | S 221 | S 7.68 7
Mississippi Power Co SERC 98.7 (S 812 $ - 1S 812 | S 8.23 8
Commonwealth Edison Co RFC 1,040.0 [ S 5325 S 4,467 | S 9,792 | $ 9.42 9
Otter Tail Power Co MRO 96.0( S 550 S 441 | S 991 [ $  10.32 10
Louisville Gas & Electric Co SERC 1005 | S - S 1331 | S 1331 | § 13.25 11
Appalachian Power Co RFC 745 | S 321 S 762 | S 1,083 | S 1454 12
DTE Electric Company RFC 7680 [ $ 87 S 10978 | S 11,845 | S 15.42 13
Southern Indiana Gas & Elec Co RFC 8431 S 772 S 600 | S 1,372 | S 16.29 14
Georgia Power Co SERC 840.1 1| S 6,526 S 7,831 | S 14,357 | $ 17.09 15
Alabama Power Co SERC 16825 S 26942 S 1982 | S 28923 | S 17.19 16
ALLETE, Inc. MRO 3050 | $ 5762 S -|S 5,762 | S 18.89 17
AEP Texas Central Company TRE 28.4 | S 500 S 54 | S 554 | $  19.51 18
Northern States Power Co MRO 753 | S 1,052 S 442 | S 1,494 | S 19.83 19
Niagara Mohawk Power Corp. NPCC 2360 | S 3,788 S 897 | § 4685 | S 19.85 20
Northern States Power Co - Minnesota MRO 7633 | S 38,646 S 8920 | S 47,566 [ S 6231 52
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Table 4: 2021 Cost of Potential DR Savings (Minnesota Jurisdiction Only)
Potential Customer All Other
Utility Name State I;‘leEliafn Peak Demand Incentives Costs TO-;A;:: S 202}(‘(,2vost/
g Savings (MW)  ($,000) ($ ,000) (5,000)
Otter Tail Power Co MN MISO 520 S 34 S 80 | S 114 S 2.18
Northern States Power Co - Minnesota MN  MISO 676.1 S 35869 S 8641 | S 44510 S$  65.83
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Table 3 shows that both OTP and MP do well compared to other utilities nationwide in terms of the
cost of potential DR savings; ranking 10" and 17™. However, Xcel’s DR programs are more expensive,
ranking 52" out of 83 IOUs with DR programs. When data for only the Minnesota jurisdiction is shown
(Table 4) the results are similar. DR for OTP’s Minnesota jurisdiction is more cost effective than OTP’s
system while the cost for Xcel’s Minnesota jurisdiction is slightly higher than Xcel’s system.

In summary, the EIA data show that the Minnesota I0Us do very well when compared to other IOUs
nationwide in terms of the quantity of DR available. Both MP and OTP also do very well in terms of
cost of their DR programs. However, the cost of Xcel’s DR programs is somewhat high. Note that there
are a number of factors which can impact cost, such as the customer mix, the size of the incentives
offered, and so forth.

2. Utility-specific DR Data
i. MP

Department Information Request Nos. 1 and 2 requested basic data on MP’s DR programs and MP’s
seasonal peak demand forecast. MP provided a range of DR impact; the low end of MP’s range covers
moderate temperatures with low or moderate load and the high end of MP’s range covers extreme
temperatures with high load. Tables 5 and 6 below provide a summary of the data reported by MP. Note
that all DR is shown “at the meter.” Thus, if the DR data were to be compared to a supply-side resource
it would have to be grossed up for the Planning Reserve Margin and for transmission losses.*°

Table 5: MP Potential DR Savings—Moderate Temperatures/Low Load (MW)

. Winter Spring Summer Fall

UETLAfCITIT Dec.-Feb. Mar.-May June-Aug. Sep.-Nov.

Dual Fuel 30 4 4 4
Incremental Production Service - - - -
LP DR (products A and C) 213 213 213 213
Released Energy - - - -
Voluntary Energy Buyback - - - -
All tariffs 243 217 217 217

Coincident Peak Demand
Net Peak [TRADE SECRET DATA HAS BEEN EXCISED]
DR % of Coincident Peak

10 The PRM for next year is 7.4% in summer, 14.9% in fall, 25.5% in winter, and 24.5% in spring. Also, MP estimated
transmission losses at 1.5%.
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Table 6: MP Potential DR Savings—Extreme Temperatures/High Load (MW)

. Winter Spring Summer Fall

UETLAfCITIT Dec.-Feb. Mar.-May June-Aug. Sep.-Nov.

Dual Fuel 30 30 4 30
Incremental Production Service 15 15 15 15
LP DR (products A and C) 213 213 213 213
Released Energy - - - -
Voluntary Energy Buyback - - - -
All tariffs 258 258 232 258

Coincident Peak Demand
Net Peak [TRADE SECRET DATA HAS BEEN EXCISED]
DR % of Coincident Peak

Of the Tariff Groups reported by MP, Incremental Production Service, LP DR (products A and C), and
Released Energy are for MP’s Large Power customer class. Large Power customers account for about
90% of MP’s overall DR potential during extreme weather; in summer the Large Power class represents
nearly all of the DR potential. Tables 5 and 6 also show that MP’s DR potential is spread relatively
evenly across the seasons.

Overall, MP has substantial DR capability, but the capability is highly concentrated in MP’s Large Power
customer class. Given the nature of MP’s customer mix this is not a surprising result. Finally, the
Department notes that third parties are not allowed to participate in MP’s DR programs.

ii. OTP

Department Information Request Nos. 3, 4, and 7 requested basic data on OTP’s DR programs and
OTP’s seasonal peak demand forecast. OTP provided a range of system-wide DR impact. During
unusual winter season peak events system impacts of control from all programs (excluding a large
commercial customer contract load) has reached as high as 130 MW, at the low end of OTP’s range,
covering less extreme peak days, the impact is measured at 90 MW. Table 7 below provides a
summary of the data reported by OTP for the low end. As with MP above, all DR is shown “at the
meter.” Thus, if the DR data were to be compared to a supply-side resource it would have to be
grossed up for the Planning Reserve Margin and transmission losses.
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Table 7: OTP Potential DR Savings—Less Extreme Conditions (MW)!

Winter Spring Summer Fall
Dec.-Feb. Mar.-May June-Aug. Sep.- Nov.

Program

Water Heating Control
Residential Demand Control
Air Conditioning Cycling
Deferred Load

Dual Fuel [TRADE SECRET DATA HAS BEEN EXCISED]
All tariffs

Coincident Peak Demand
Net Peak
DR % of Coincident Peak

The data provided in Table 7 are for OTP’s system. However, the Commission only has authority over
OTP’s Minnesota jurisdiction. From the EIA data (shown above in Tables 4 and 5) it can be seen that
the Minnesota jurisdiction represents about half of OTP’s overall DR potential.!?

Of the programs reported by OTP the Water Heating, Deferred Load, and Dual Fuel programs are
available to several customer classes and account for over 90% of the potential DR. Table 7 also shows

that OTP’s DR potential is [TRADE SECRET DATA HAS BEEN EXCISED] In addition, [TRADE SECRET DATA
HAS BEEN EXCISED]

Lastly, the Department notes that third parties are not allowed to participate in OTP’s DR programs.

11 Table 7 excludes OTP’s Large Load Contract DR program as OTP excluded that program from the detailed data. This
program “Permits control of greater than 25 MW of load for a contracted MWH per year and additional curtailment for
emergency and capacity events.”

12 To provide some context, according to OTP’s most recent annual forecast report (Docket No. E999/PR-22-11) Minnesota
represented 54% of OTP’s systemwide energy consumption in 2021.
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iii. Xcel

Department Information Request Nos. 5 and 6 requested basic data on Xcel’s DR programs and Xcel’s
seasonal peak demand forecast. The Department notes that, in the responses, Xcel reported several
pilot programs that are underway. The pilot programs include the following:

e EV Optimization—for the Commercial and Residential classes, launched December 2022;

e Peak Flex Credit Rider—for the Commercial and Industrial classes, launched December 2022;

e Load Shifting: Commercial Thermal Storage—for the Commercial and Industrial classes,
launched December 2022;

e Residential Time of Use—for the Residential class, currently not tracking as DR;*3

e (Critical Peak Pricing—for the Commercial and Industrial classes, not yet approved by the
Commission; and

e General Time of Use—for the Commercial and Industrial classes, not yet approved by the
Commission.

For operational programs the seasonal DR impact is shown below in Table 8.

Table 8: Xcel Potential DR Savings (MW)

Winter Spring Mar. Summer Fall Sep.
Program
Dec. - Feb. - May June - Aug. - Nov.

AC*Rewards - 9 19 11
Electric Rate Savings 204 237 270 263
Peak Partner Rewards N/A N/A 9 N/A
Saver's Switch - 179 345 191
All tariffs 204 425 643 465
Coincident Peak Demand 6,147 6,232 8,434 6,973
Net Peak 5,943 5,807 7,791 6,508
DR as % of Peak 3% 7% 8% 7%

As with OTP, the data provided in Table 8 are for Xcel’s system. However, the Commission only has
authority over Xcel’s Minnesota jurisdiction. Xcel’s DR programs are largely designed to address
demand in the company’s peak season but, as a whole, do provide substantial capacity in the spring
and fall (shoulder) seasons. Xcel’s winter DR capability is substantially lower, but Xcel’s overall peak is
summer. Even with certain resources unavailable in the winter (e.g., the Manitoba Hydro diversity
exchange) if Xcel’s resources covered the summer peak, then they likely also cover the winter peak.*

13 Xcel is awaiting pilot completion and market analysis.
14 Better information on seasonal load and capability will be available in the near future as MISO’s 2023 Planning Resource
Auction progresses.
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3. FERC Order 2222 Discussion

According to a fact sheet published by FERC?®, the goal of FERC Order 2222 was to “help usher in the
electric grid of the future and promote competition in electric markets by removing the barriers
preventing distributed energy resources (DERs) from competing on a level playing field in the organized
capacity, energy and ancillary services markets run by regional grid operators.” According to FERC's
fact sheet DERs:

e are small-scale power generation or storage technologies (typically from 1 kW to 10 MW);

e can be located on an electric utility’s distribution system, a subsystem of the utility’s
distribution system or behind a customer meter; and

e may include electric storage, intermittent generation, distributed generation, DR, energy
efficiency, thermal storage or electric vehicles and their charging equipment.

Of importance here is that the FERC’s definition of DERs includes DR. The most recent action by FERC
in this proceeding was FERC Order 2222-B, which states at point 29:

we find that, as the Commission stated in Order No. 2222, “the
participation of demand response in distributed energy resource
aggregations is subject to the opt-out and opt-in requirements of Order
Nos. 719 and 719-A. Therefore, if the relevant electric retail regulatory
authority where a demand response resource is located has either chosen
to opt out or has not opted in [pursuant to Order Nos. 719 and 719-A],
then the demand response resource may not participate in a distributed
energy resource aggregation.”

Recall that the Commission’s Notice clarified that the Commission previously addressed issues relating
to the aggregation of DR in relation to FERC Order 719 and 719-A in Docket E999/CI-09-1449.
Therefore, the Commission’s prior decision remains in effect at this time.

At FERC the issue of relevant electric retail regulatory authority (RERRA) opting out of DR participation
in wholesale markets is now being explored further in FERC Docket No. RM21-14-000 Participation of
Aggregators of Retail Demand Response Customers in Markets Operated by Regional Transmission
Organizations and Independent System Operators.

Also, under FERC Order 2222 regional grid operators must revise their tariffs to establish DERs as a
category of market participant. The filing of Midcontinent Independent System Operator, Inc. (MISO)
with FERC to revise MISO’s tariffs is pending in FERC Docket No. ER22-1640. Among other things,
MISQO’s proposed tariff requested an implementation date of October 1, 2029 and allows for
aggregations to a single location.®

15 The fact sheet is available at: https://ferc.gov/media/ferc-order-no-2222-fact-sheet
16 Technically the single location is referred to as an Elemental Pricing Node or EPNode in MISO.
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C. SOURCES OF DR FOR ARCS

Broadly speaking, assuming ARCs are permitted to operate independently, there are two potential
sources of DR for ARCs. The first potential source of DR for ARCs is DR already participating in existing,
utility-run DR programs. In this first scenario ARCs attempt to induce DR to switch programs from a
utility-run program to the ARC program. The second potential source is to find load not currently
participating in utility-run programs. In this second scenario ARCs recruit customers not participating
in utility DR programs, organize them, and offer the resulting DR into the wholesale market. The
Commission’s notice did not specify whether it was focused on the first source, the second, or both.

1. ARCs and Existing DR Capacity
The result of ARCs attempting to get existing DR to switch away from utility-run DR programs depends
on the prices paid by the utility and the ARC. The utility’s price would be determined by Commission-

approved tariffs and the ARC price would be determined by MISO’s markets.!” The analysis of ARCs
and existing DR is illustrated in Chart 1.

Chart 1: ARCs and Existing DR

utility DR price | ARCs cannot | ARCs have no
is above market match utility price impact
utility DR price | ARCs offer DR a | utility loses
is below market higher price DR capacity

utility raises DR utility cost of
price DR increases

One possibility is that the utility’s price is above MISO market prices. In this case ARCs will not be able
to match the utility’s price and the existing DR capacity will not exit the utility program. Thus, no
change will result from ARCs. This is illustrated in the top half of Chart 1.

17 While ARCs technically could offer whatever price they wanted, ARCs would only be profitable if they offer customers the
MISO market price less an amount to cover the ARCs’ costs. Thus, ARC pricing is ultimately determined by the MISO
markets.
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A second possibility is that the utility’s price is below market. This is illustrated in the bottom half of
Chart 1. In this situation ARCs will be able to offer existing DR a higher price. There are two potential
results from this possibility. The first result is that customers leave the utility-run DR program, causing
the utility to lose accredited capacity. The lost capacity would have to be replaced. Since Minnesota’s
utilities generally do not rely upon buying from MISQ’s capacity market!® new capacity would have to
be built or otherwise acquired. Since it is peaking capacity that is being lost presumably new peaking
capacity in some form would have to be added. However, the specific type of replacement capacity is
of lesser importance here and would be determined in the resource planning process.

We know the lost capacity would have to be replaced because the utilities’ existing capacity surpluses
will disappear in the near future as large coal plants and other resources retire. Having to replace
existing DR with new resources will increase overall rates unless the DR were not cost effective
(meaning new resources are lower in cost than the DR that was lost). There is no evidence that
existing DR is more expensive than new resources.

The second result is that the utility increases the price it offers (amends the tariffs) to be equal to or
greater than the market price. This would prevent customers from leaving but would increase the cost
of existing utility-run DR programs.

In summary, allowing ARCs to participate could result in no changes for existing DR programs and
capacity, in which case there is no compelling reason to allow ARCs. The alternative is that allowing
ARCs will either increase the cost of existing DR, raising retail rates, or DR will be lost resulting in new
capacity being constructed and retail rates increasing.

2. ARCs and New DR Capacity

The second approach is ARCs organizing DR capacity not currently participating in utility programs.
This would result in a lower level of potential DR for new utility programs to access and more DR in
MISO’s markets. If utilities are not expected to pursue expansion of DR in particular or capacity
resources in general, this would not be an issue. The ARCs would make more capacity available to
MISQO’s markets; less would be available for Minnesota utilities, but the utilities are assumed to not
pursue the potential resources anyway.

To the extent new DR is expected to be needed,'® then loss of DR potential via ARCs would again raise
overall retail rates. This is because utilities would have to offer above market prices to get DR to
switch from ARCs to the utility. In this scenario the utility pursues DR that is available but not
organized by ARCs. Since ARCs will have the incentive to pursue all cost-effective DR, the only DR that
would remain will be DR that is not cost effective in the sense that the payments it requires are above
the market price. In other words, the high-cost DR should be all that is un-organized.

18 The Department understands that the utilities currently use MISO’s Fixed Resource Adequacy Plan.
19 Either to meet specific, Commission-ordered DR goals or to meet general capacity needs determined in IRPs.
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3. Summary

In summary, it is theoretically possible that allowing ARCs could result in no changes for existing DR
programs and capacity, in which case there is no compelling reason to allow ARCs. However, the most
likely scenario is that allowing ARCs will either increase the cost of DR, raising retail rates, or existing
DR will be lost resulting in new capacity being constructed and subsequently retail rates increasing.

D. COMMISSION QUESTIONS
1. Bidding DR Into Organized Markets

The first topic specified by the Notice is “Should the Commission permit aggregators of retail
customers to bid demand response into organized markets?”

In essence, allowing ARCs to bid DR into markets is deregulating DR as an electric service in Minnesota.
The Department’s legal analysis (section lll A) demonstrates that ARCs are not public utilities, resulting
in significant limits to the Commission’s ability to regulate ARCs. The Department’s background
research (section Il B), using both EIA data and utility responses to information requests,
demonstrates utilities currently have significant amounts of DR on their system compared to other
states and to the utility’s peak demand. The Department’s theoretical discussion demonstrating the
potential impacts of ARCs (section Il C), when combined with the background data, demonstrates that
it is reasonable to expect ARCs to result in new resource acquisitions and/or higher retail rates.

Based upon the analysis above the Department recommends that the Commission not permit ARCs to
bid DR into organized markets.

2. Requiring Tariffs

The second topic specified by the Notice is “Should the Commission require rate-regulated electric
utilities to create tariffs allowing third-party aggregators to participate in utility demand response
programs?”

One understanding of the question is that it is asking about re-writing existing utility tariffs
implementing existing DR programs to allow ARCs to deliver the programs (either in place of or at the
same time as the utility). The Department recommends the Commission not pursue such a path. This
would trigger numerous regulatory proceedings re-writing several tariffs with no evidence, at least at
this time, that ARCs are even interested in such an approach. Scarce regulatory resources would be
consumed creating a cost with no evidence that there would even be benefits (ARC participation
resulting in reduced system costs), much less that the benefits would exceed the costs.

A second understanding of the question is that it is asking about writing a new, generic tariff allowing
ARCs to propose DR programs to the utility. This approach would still trigger regulatory proceedings
and regulatory costs, but they would be lower than if existing tariffs were to be re-written. While the
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Department does not oppose such a concept, the Department recommends the Commission not
pursue such a path at this time. Again, scarce regulatory resources would be consumed creating a cost
with no evidence that there would even be benefits (ARC participation resulting in reduced system
costs), much less that the benefits would exceed the costs. Until ARCs have indicated a desire to work
within the utility program structure and provided information regarding necessary elements of such a
structure there is no reason to expect a successful tariff could be written.

In summary, until ARCs have indicated a willingness to work within the utility structure and ARCs
explain what would be required for such a program to be successful, there is no reason to consume
resources (incur costs) speculating on how a successful tariff would be structured and that there may
be benefits at some point in the future. Therefore, the Department recommends that the Commission
take no action regarding tariffs that allow ARCs to participate in utility DR programs at this time.

3. Certifying ARCs

The third topic specified by the Notice is “Should the Commission verify or certify aggregators of retail
customers for demand response or distributed energy resources before they are permitted to operate,
and if so, how?”

Regarding the question of how the Commission would verify or certify ARCs, above the Department
concluded that—as a legal matter—ARCs do not qualify as public utilities under Minnesota law. Thus,
verification or certification of ARCs would have to be implemented via terms included in the utilities’
tariffs.

Regarding the question “should the Commission verify or certify” ARCs, there are two possible
situations. First, if ARCs operate within a utility DR program, the verification would be undertaken by
the utility in the same way it verifies all other contractors the utility does business with. No
Commission action would be necessary outside of any approvals requested by the utility in the normal
course of business.

Second, assuming ARCs are allowed to operate independently of utilities, it is not clear why the
Commission would extend utility tariffs to cover market-based transactions between Minnesotans and
ARCs; particularly since the transactions would not impact the utility system differently than many
other transactions. Minnesotans are involved in a wide variety of market-based transactions on a daily
basis that result in changes to energy use patterns. While the Department does not oppose
verification or certification, it is not clear at this time what incremental benefits would be achieved
that would offset the costs of developing a verification or certification process. It is also not clear why
the existing laws that would normally cover a transaction between an end-use customer and an ARC
are insufficient.

In summary, the Department recommends that the Commission take no action regarding verifying or
certifying ARCs for DR at this time.
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4. Additional Consumer Protections

The fourth topic specified by the Notice is “Are any additional consumer protections necessary if
aggregators of retail customers are permitted to operate?” The Department does not have any
consumer protections not already provided by existing laws that would normally cover a transaction
between an end-use customer and an ARC.

V. DEPARTMENT RECOMMENDATION
The Department recommends that the Commission:

1. not permit ARCs to bid DR into organized markets;

2. take no action regarding tariffs that allow ARCs to participate in utility DR programs at this time;
and

3. take no action regarding verifying or certifying ARCs for DR at this time.
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