
 
 
  
May 16, 2017        PUBLIC DOCUMENT 
 
 
Daniel P. Wolf Executive Secretary 
Minnesota Public Utilities Commission  
121 7th Place East, Suite 350 
St. Paul, Minnesota 55101-2147 
 
RE: PUBLIC Reply Comments of the Minnesota Department of Commerce, Division of 

Energy Resources  
Docket No. G011, 002/C-17-305 

 
Dear Mr. Wolf: 
 
Attached are the PUBLIC Reply Comments of the Minnesota Department of Commerce, 
Division of Energy Resources (Department or DOC), in the following matter: 
 

Formal Complaint and Petition for Relief by Minnesota Energy Resources 
Corporation Against Northern States Power Company d/b/a Xcel Energy for 
Violations of Minn. Stat. § 216B.01 and Commission Policy. 
 

The Petition was filed on April 19, 2017 by: 
 

Amber Lee 
Regulatory and Legislative Affairs Manager 
Minnesota Energy Resources Corporation. 
2605 145th Street West 
Rosemount, MN 55068 

 
As discussed in the attached Reply Comments, the Department recommends that the 
Minnesota Public Utilities Commission (Commission) dismiss the Complaint.  The 
Department is available to answer any questions that the Commission may have. 
 
Sincerely, 
 
 
 
/s/ JOHN KUNDERT 
Financial Analyst 
 
JK/lt 
Attachment 
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BEFORE THE MINNESOTA PUBLIC UTILITIES COMMISSION 
 

PUBLIC REPLY COMMENTS OF THE 
MINNESOTA DEPARTMENT OF COMMERCE 

 
DOCKET NO.  G011, 002/C-17-305 

 
 
 
I. PROCEDURAL HISTORY 
 
On April 19, 2017, Minnesota Energy Resources Corporation (MERC or the Company) 
filed with the Minnesota Public Utilities Commission (Commission) a formal complaint 
(Complaint) against Xcel Energy (Xcel).   The Complaint alleges that Xcel plans to extend 
natural gas service to “the new Minnesota Vikings complex [Vikings’ new facility] in 
Eagan, Minnesota – an area that is located entirely in MERC’s natural (although not 
exclusive) service territory and that has long been served solely by MERC.”.1  MERC 
alleges that Xcel’s actions are inconsistent with the provisions of Minn. Stat. § 216B.01 
and existing Commission policies.  The Company also posits that it has the exclusive right 
to provide natural gas service to the Vikings’ new facility.2   
 
On April 21, 2017, the Commission issued a Notice of Comment Period.  The Notice 
provided for an initial comment period that closed on May 4, 2017 as well as a Reply 
Comment period that closed May 15, 2017.  
 
On April 28, 2017 Xcel filed its Response to MERC’s Formal Complaint.  Xcel’s response 
included a legal analysis in which Xcel concluded that MERC’s complaint was without merit 
and requested that the Commission dismiss the Complaint without further investigation.   
 
Also on April 28, 2017, Xcel filed a Motion to Expedite the filing of Reply Comments in the 
Complaint.  Xcel requested that the filing date for Reply Comments be moved from May 15, 
2017 to May 9, 2017.   
 
On May 3, 2017 MERC filed its Initial Comments in the Complaint.  In its Initial Comments, 
MERC disagreed with Xcel’s proposal to advance the filing date for Reply Comments to May 
9 from May 15, 2017.  The Commission did not act on Xcel’s Motion to Expedite. 
 
On May 5, 2017 MERC filed an Informational Filing. 
 

                                                 
1 Complaint at 1. 
2 MERC’s former customer at the site of the Viking’s new facility was Northwest Airlines (NWA).  
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Between April 21 and May 1, 2017 the Office of the Attorney General Residential Utilities 
Division, (OAG-RUD), and the Department each sent several information requests to MERC 
and Xcel.  In addition, MERC asked Xcel several information requests. 
  
 
II. SUMMARY OF MERC’S COMPLAINT 
 
The Complaint stated that Xcel’s proposal to provide natural gas service to the Vikings’ new 
facility violates Minn. Stat. § 216B.01, referencing the language regarding duplication of 
facilities and increases in the cost of service to consumers.  MERC also expressed the 
following three concerns:  
 

• Safety –related to the placement of Xcel’s proposed distribution line, which would 
traverse a MERC distribution line; 

• Stranded Costs - the recovery of MERC’s stranded costs associated with the 
facilities that currently serve the former Northwest Airline (NWA) site; and  

• “Customer Poaching” - the potential financial effects on rates of allowing existing 
large customers the opportunity to require natural gas local distribution 
companies to compete for their loads.3 

 
MERC’s requested relief is that the Commission: 
 

1. Hold a hearing as MERC believes is required under Minn. Stat. § 216B.17; 
2. Issue an order declaring that Xcel is in violation of Minn. Stat. § 216B.01 and 

Commission policy regarding the provision of natural gas by more than one utility 
in a given service area; 

3. Issue an order declaring that, under the circumstances, MERC has the exclusive 
right to provide natural gas service to the Vikings new facility; and 

4. Provide any additional relief that the Commission deems just and equitable.4 
 
 
III. XCEL’S RESPONSE  
 
Xcel’s response noted that the Commission reviews formal complaints using a two-step 
process.  The first step of the process involves two questions: 
 

• Does the Commission have jurisdiction over the complaint? 
• Are there reasonable grounds to open an investigation? 
 

Xcel concluded that the Commission does have jurisdiction, but that there are not 
reasonable grounds to open an investigation.  In support of its position Xcel noted: 
 

• the site’s new tenant, the Minnesota Vikings, chose Xcel as their natural gas 

                                                 
3 MERC refers to this as a change in the “First in the Field” rule. 
4 Complaint at page 10. 
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service provider after a competitive bidding process; 
• one building remains on the site, but it was or will be demolished, this effectively 

means that MERC will no longer providing natural gas service to the site. 
• Commission decisions in Docket Nos. G004,011/C-91-731 and G011,002/C-96-

1062 support Xcel’s position; 
• MERC’s concerns regarding the safety of an Xcel pipeline crossing over a MERC 

pipeline are inconsistent with MERC’s past practice; 
• MERC’s concern regarding the potential for duplication of services and stranded 

costs would be more appropriately addressed in a rate case proceeding; and 
• MERC’s reliance on the “First in Field” rule is a new concept and unsupported by 

Minnesota law or Commission precedent. 
 
Xcel concluded by requesting that the Commission dismiss MERC’s complaint without 
further investigation.   
 
 
VI. DEPARTMENT ANALYSIS 
 
The Department’s provides separate legal and economic analyses. 

 
A. LEGAL ANALYSIS 
 
In three separate proceedings, the Commission addressed situations in which two natural 
gas utilities competed to serve the same future load - Docket Nos. G004, 001/C-91-731, 
G011/C-96-1062 and G999/CI-90-563.  The Department addresses each of these dockets, 
below. 
 

1. Docket No. G004, 001/C-91-731 – Great Plains Energy Complaint against 
Peoples Natural Gas (91-731 Docket) 

 
In the 91-731 Docket, the Commission dismissed Great Plains Energy’s (Great Plains) 
complaint that Peoples Natural Gas (Peoples) violated several provisions of Minnesota law, 
and Peoples’ own tariff, when Peoples agreed to provide natural gas service to Minnesota 
Corn Processors (MCP).  At the time of the agreement, MCP was an ethanol facility that 
Great Plains was serving.  While this docket did not specifically address the issue of the 
duplication of facilities that MERC identified in its pleadings in the present docket, it did 
address a situation in which two utilities wanted to provide service to a facility that does not 
yet exist.  The Commission noted in its Order dismissing Great Plains’ complaint that 
Peoples’ agreement would serve new, not existing, load:5 
 

[T]his is not a case in which one utility is using flexible rates to 
take away the load of another utility.  The new load that Peoples 
wants to serve does not yet exist.  It will exist only if MCP follows 

                                                 
5 In the Matter of the Complaint of Great Plains Natural Gas Company Against Peoples Natural Gas Company 
and UtiliCorp United, Inc.,  ORDER DISMISSING COMPLAINT at 4 (December 20, 1991). 
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through with its plans to convert its manufacturing operations 
from coal to natural gas.  Great Plains will continue to serve 
MCP’s existing load (office heating) whether or not the 
conversion occurs.  Great Plains is not losing an existing load to 
another utility.    

 
Further, the Commission addressed the non-exclusive nature of service territories for natural 
gas local distribution facilities:6 
 

Presumably, there would be no issue at all, since gas utilities do 
not have exclusive service territories and generally can serve 
any new load their distribution facilities can reach. . . . Finally, 
once it has been determined that Peoples’ contract with MCP 
does not violate the flexible rates statute, the complaint rests 
entirely on the contention that Great Plains has an exclusive 
right to serve this load.  This contention has no basis in law or 
policy.  Minnesota does not have assigned service areas for gas 
utilities.  It does have assigned service areas for electric 
utilities, which suggests that the Legislature intentionally 
treated these two types of utilities differently.  Peoples, then, is 
free to serve this new load, in the absence of special 
circumstances, such as unnecessary duplication of facilities or 
harm to existing ratepayers, requiring Commission intervention.   

 
The Commission’s findings in the Great Plains v. Peoples docket developed reasonable 
guidelines for evaluating complaints of this nature.  For example, the Commission’s decision 
suggests that Minnesota natural gas utilities may compete on equal footing for new load if 
the results of that competition would not result in unnecessary duplication of facilities or 
harm to existing ratepayers. 
 
Attachment A contains a copy of this ORDER. 
 

2. Docket No. G011/C-96-1062 – Peoples Natural Gas Complaint against 
Northern States Power Company (96-1062 Docket) 

 
In the 96-1062 Docket, the Commission dismissed Peoples’ complaint against Northern 
States Power Co. (NSP), which alleged that NSP’s construction to serve new load violated 
the letter, spirit and intent of Minn. Stat. § 216.01.     
 
This docket involved MERC’s and Xcel’s predecessor companies (Peoples and NSP, 
respectively) in a service area dispute that incorporated a development in Eagan (Eagandale 
Center) as well as a residential development in North Branch (Casselberry Ponds).   
 

                                                 
6 Id. 
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In its Order dismissing the complaint, the Commission summarized Peoples’ argument, 
which appears to be similar to the arguments that MERC has advanced in the instant 
proceeding.7   
 

Peoples argued that NSP unnecessarily duplicated facilities in 
the two subject areas, because Peoples had stood ready and 
willing to serve before NSP built to serve (in the case of 
Casselberry) or sought authority to build (in the case of 
Eagandale Center).  According to Peoples, the potential of both 
economic and physical harm flowed from NSP’s actions. 
 
Peoples argued that retail users would pay higher rates than 
necessary due to NSP’s duplicative service facilities.  NSP’s 
actions would deny consumers gas service at the best and least 
cost.  The harm was especially unjust because the choice of 
providers was being made by the developers, not by the retail 
users. 
 
Peoples also argued that NSP’s actions would create the 
potential for safety hazards, since gas main might be laid in 
proximity to existing pipe. 
 
Peoples further objected to NSP’s actions because they would 
tend to escalate disputes between public utilities, contrary to 
the intent of Minn. Stat. § 216B.01. 

 
The Commission explained its dismissal of Peoples’ complaint, as follows:8 
 

All parties agree that Minnesota statues do not establish 
exclusive service territories for gas utilities.  Peoples therefore 
bases its complaint on Minn. Stat. § 216B.01. which 
establishes as one goal of utility regulation the avoidance of 
unnecessary duplication of facilities.  Peoples charges that 
NSP’s decision to serve the two subject areas, which are 
currently contiguous to Peoples’ existing facilities, has resulted 
in the unnecessary duplication of facilities.  Peoples urges the 
Commission to find that this service duplication necessitates 
the investigation of serious issues of safety and economics.   
 
The Commission disagrees.  After carefully considering the 
parties’ written and oral comments, the Commission finds that 
Peoples has raised no issue that warrants further investigation.  

                                                 
7 In the Matter of a Complaint of Peoples Natural Gas against Northern States Power Company regarding its 
Construction of Distribution Facilities, Docket No. G011/C-96-1062, ORDER DISMISSING COMPLAINT at 3 (Oct. 
21, 1996). 
8 Id. at 4. 
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The Commission will analyze Peoples’ charges regarding safety 
and economics in turn. 

 
Regarding purported safety concerns, the Commission was unpersuaded by Peoples’ 
arguments:9 
 

The Minnesota Office of Pipeline Safety (OPS) sets standards 
for construction of gas pipelines in Minnesota.  The OPS has 
overseen the development and implementation of NSP’s 
pipeline construction procedures. . . . In addition, city and 
county engineers analyze applications to construct pipeline in 
city and county rights-of-way.  . . . Any safety issues relevant to 
gas service to the Casselberry addition and the Eagandale 
Center have been addressed by the appropriate bodies.  The 
Commission finds that Peoples has not raised any issue of 
safety which warrants further investigation in this proceeding. 

 
The Commission stated that it “finds that Peoples has not raised any economic issue which 
warrants further investigation at this time.”10 
 
Attachment B contains a copy of this ORDER. 
 

3. Docket No. G999/CI-90-563 – Investigation in Competition between Gas 
Utilities in Minnesota (90-563 Docket) 

 
In the 90-563 Docket, the Commission reviewed issues concerning the provision of natural 
gas service in an area by more than one provider.  The Commission concluded that 
competition between gas providers is allowed by statute in the same territory, and that the 
Commission has the capacity to assess complaints on a case-by-case basis, as follows:11: 
 

No ultimate judgment on this subject is required.  First, while 
recognizing the negative potential cited above, the fact remains 
that there is no statutory prohibition against competition 
between two or more gas providers in the same territory.  
Moreover, it appears that the Commission has the capacity to 
balance the interests of utilities, competed-for customers, and 
current customers on a case by case basis. 

 
A copy of this ORDER is included as Attachment C. 
 
In summary, the Commission reviewed past complaints in light of Minnesota law and 
policies, and reserved the right to review complaints on a case-by-case basis. 

                                                 
9 Id. at 4-5. 
10 Id. at 5. 
11 Generic Inquiry, Docket No. G999/CI-90-563, ORDER TERMINATING INVESTIGATION AND CLOSING DOCKET 
at 5 (March 31, 1995). 
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B. TRANSACTION-RELATED ECONOMIC ANALYSIS 
 
The Department, the OAG-RUD and MERC all asked discovery that attempted to identify the 
cost and benefits of the transaction as structured for the different parties involved.   
 

1. Xcel’s Estimated Benefits to the Minnesota Vikings 
 
In Xcel’s response to DOC Information Request No. 7, Xcel provided an estimate of the 
financial benefits to the customer, the Minnesota Vikings, from its proposal to be [TRADE 
SECRET DATA HAS BEEN EXCISED] in one-time benefits and [TRADE SECRET DATA HAS 
BEEN EXCISED] in annual gas rate savings.     
 
The components of the [TRADE SECRET DATA HAS BEEN EXCISED] in one-time benefits 
consist of: 
 

• [TRADE SECRET DATA HAS BEEN EXCISED] in a share-holder funded promotional 
discount; 

• [TRADE SECRET DATA HAS BEEN EXCISED] in potential reduction in income tax; 
and, 

• $59,714 in Natural Gas EDA Conservation Rebate.12 
 
The components of the [TRADE SECRET DATA HAS BEEN EXCISED] in lower ongoing gas 
costs consists of [TRADE SECRET DATA HAS BEEN EXCISED] in savings associated with gas 
service provided to the Vikings’ headquarters building and [TRADE SECRET DATA HAS BEEN 
EXCISED] in savings associated with providing gas service to the Vikings Groundskeeper 
facility. 
 
The Department reviewed these estimated savings to the extent practicable given the timing 
of this proceeding.  According to information provided by Xcel, the promotional discount 
identified is provided from shareholder funds and Xcel will not seek recovery of those funds 
from ratepayers.  The Department considers Xcel’s decision to provide shareholder funds to 
be a business decision that does not appear to unreasonably affect Xcel’s or MERC’s 
ratepayers, based on the analysis below.  The estimate for tax-based savings appears to be 
related to the promotional discount and relatively small; thus, the Department has no 
comment on that benefit.  As for the EDA Conservation Rebate amount, the Department did 
not have adequate time to verify the claimed dollar value.  That said, it appears likely that 
the Vikings new headquarters would qualify for some form of energy efficiency assistance. 
 
Turning to the on-going gas-related savings claims, Xcel’s estimate of the savings when 
compared to MERC’s service to the headquarters facility is [TRADE SECRET DATA HAS BEEN 
EXCISED].  As for Xcel’s estimated annual gas-related savings for the Groundskeeper facility, 
[TRADE SECRET DATA HAS BEEN EXCISED].  By the Department’s calculation, Xcel’s 
combination of rate offerings results in a range of estimated annual savings for the Vikings 
of [TRADE SECRET DATA HAS BEEN EXCISED].   

                                                 
12 "EDA” stands for Economic Development Assistance. 
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2. MERC’s Estimated Impacts of Xcel Service to the Minnesota Vikings 
 
In its discovery responses to the OAG and the Department, MERC provided several 
estimates of the effects on MERC’s system if Xcel serves the Vikings’ new facility.  It is the 
Department’s understanding that two of those estimates can be used to estimate the 
effects on MERC’s costs that are recovered through current rates and those costs that are 
not yet included in rates.   
 
Beginning with those costs currently recovered through rates, MERC identified in its 
response to OAG Information Request No 2 that $887,571 in net plant associated with 
under-used or abandoned facilities would result from Xcel’s proposal to serve the Vikings’ 
new facilities.  Of that $887,571 in net plant, only $8,119 of net plant was classified as 
abandoned; the remaining $879,452 was classified as under-used plant.   According to 
MERC staff, the plant in question is used and useful and improves system reliability.  
Consequently, the Department concludes that the cost to MERC identified in that response 
of Xcel serving the Viking’s new facility is equal to the $8,119 of abandoned plant, not the 
$887,571 that MERC included in its cost estimate.13   
 
Turning to those costs not yet included in rates, DOC Information Request No. 1 asked 
MERC to provide support for its estimate of $140,000 in direct (capital-related) costs that it 
claimed it had incurred since August 2016 to provide service to the Vikings.  In its response, 
MERC identified $155,676 in work order costs it incurred during the time period in 
question.14  Of those estimated costs, $39,089 was clearly attributable to the provision of 
gas service to the Vikings’ building contractor Kraus Anderson.  Specifically, those costs are 
related to the installation and removal of two service lines and meter sets that provided gas 
service to Kraus Anderson during construction.  An additional $4,057 appears to be related 
to the abandonment of the facilities that provided service to the one remaining NWA 
building.   
 
The largest cost MERC cited of $112,530 is related to the installation of six inch main along 
Ames Crossing.  MERC noted in its response to DOC Information Request No. 1:  “The 
installation of the six inch main was completed in August 2016 as a system integrity project 
necessary to loop MERC’s system in this area to reinforce reliability and to be able to 
seamlessly serve the projected load.” 
 
MERC’s characterization of the Ames Crossing project as a system reliability project 
suggests that not all the costs associated with that project are likely attributable to the new 
load from the Vikings’ proposed development.  A more reasonable estimate of the costs 
associated with the Vikings share of that project might be no more than half of the amount 
referenced, or approximately $56,265.  Combining that estimate with the directly 

                                                 
13 The Department did a back-of-the envelop estimate of MERC’s annual revenue requirement given this 
change.  It decreased from the $128,779 amount provided in its response to OAG-RUD Information Request 
No. 2 to approximately $1,200. 
14 MERC apparently did not ask the Vikings or their contractor Kraus-Anderson to pay a contribution in aid of 
construction (CIAC) to offset a portion of those costs. 
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attributable costs of $the Department’s estimate of the costs MERC has incurred would be 
no more than $99,411.  
 
MERC also stressed that its existing infrastructure at the distribution main level in the area 
is currently capable of providing service to the Vikings even after the site is fully developed 
without additional investment.  However, like Xcel, it would incur investment to provide 
service to the future Vikings’ new facilities.   
 
As for annual revenues, MERC estimated that it would receive approximately [TRADE 
SECRET DATA HAS BEEN EXCISED] in additional revenues from the Vikings facility once it is 
completed.  MERC also stated that it would lose the revenue it received from the former 
NWA facility on a going-forward basis.  The Department did not identify an estimate of that 
annual revenue stream since MERC would lose that amount of revenue irrespective of which 
utility were to service the Vikings new facility. 
 

3. Xcel Energy Estimated Costs and Revenues 
 
In its response to DOC Information Request No. 10, Xcel estimated its all-in capital costs 
associated with the project to be [TRADE SECRET DATA HAS BEEN EXCISED].15  Xcel 
estimated the annual revenue from the project to be [TRADE SECRET DATA HAS BEEN 
EXCISED].16 
 

4. MERC’s Ratepayers 
 
MERC’s ratepayers may see a higher revenue deficiency in MERC’s subsequent rate case if 
Xcel serves the Vikings’ new facility.  MERC would lose the revenue from the NWA facility, 
regardless of which utility serves the Vikings’ new facility, and would not be able to offset 
that lost revenue with revenue from the Vikings’ new facility.  Regardless of which utility 
serves the Vikings’ new facility, MERC’s ratepayers may benefit from the additional 
investment in the area surrounding the Vikings parcel since MERC provides natural gas 
service to the surrounding area. 
 
MERC also incurred capital costs to provide service to Kraus Anderson during the interim 
period; it does not appear likely the Vikings have or intend to reimburse MERC for these 
costs.   
 

5. Xcel’s Ratepayers 
 

                                                 
15 It is the Department’s understanding that this estimated cost represents the all-in capital-related costs of 
developing the entire project, not the costs of providing service to the two initial facilities. 
16 While the Department is concerned that Xcel estimated annual revenue that is [TRADE SECRET DATA HAS 
BEEN EXCISED] than MERC’s for the facility once it is fully constructed, MERC and Xcel used different 
assumptions to develop those estimates.  Time constraints associated with these Reply Comments kept the 
Department from attempting to reconcile those assumptions and to develop a consistent revenue estimate.  
This is an exercise the Department or Commission staff could complete if the Commission believes it would be 
helpful. 



Docket No. G011, 002/C-17-305      PUBLIC DOCUMENT 
Analyst assigned:  John Kundert 
Page 10 
 
 
 
Xcel’s ratepayers likely would see a slightly smaller revenue deficiency in its subsequent rate 
case if Xcel serves the Vikings’ new facility, due to additional revenue that service to the 
Vikings new facility would provide, reduced to some extent by the associated increase in the 
capital costs that provision of service to that facility would require.   
 

6. Summary of Transaction-Specific Costs and Benefits 
 
Given the fact that Minnesota statutes have not established service territories for natural 
gas utilities, as indicated by the Commission’s Orders noted above, it appears likely that the 
Vikings would be allowed to select Xcel to serve their new facility.  If so, the Vikings would be 
the primary beneficiary of such an outcome.  Xcel’s ratepayers also would benefit from the 
addition of the Vikings new load to Xcel’s system.   
 
MERC has incurred $39,089 in what the Department considers to be project-specific costs 
that it may not be able to recover from the Vikings, unless MERC has an agreement by which 
the Vikings and/or Xcel would reimburse MERC for the directly attributable project-related 
costs for interim service.  Regardless of which utility serves the Vikings’ new facility, MERC 
will lose the annual revenue it received from the service it provided to the remaining NWA 
building.  MERC’s ratepayers may experience some financial harm, although this effect 
could be offset by MERC serving additional development that is expected to occur in that 
area.   
 
C. POLICY ISSUES 
 
This proceeding also identified several different issues policy-related issues. 
 

1. Natural Gas Service Competition 
 
MERC expressed significant concern regarding its concept of “First in Field”.  That concept 
appears to rest on the idea that if MERC was the first natural gas service provider to serve a 
specific load, then Commission policy should be that MERC has the right to continue to 
serve that same geographic location, even if the customer no longer exists and a new 
customer moves in.  The Company was also concerned that Xcel, or another natural gas 
service provider, could “poach” its large customers if the Commission approves the creation 
of a broadly competitive market for natural gas services.   
 
The Department believes that the Dockets above provide helpful information about the 
“First in Field” idea.  For example, 91-731 involved a natural gas utility (Great Plains) 
providing service to a customer prior to another utility (Peoples, MERC’s predecessor) 
competing to provide new service to the customer.  There, the Commission determined that  
 

…gas utilities do not have exclusive service territories and 
generally can serve any new load their distribution facilities can 
reach.  [T]he complaint rests entirely on the contention that 
Great Plains has an exclusive right to serve this load.  This 
contention has no basis in law or policy.  Minnesota does not 
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have assigned service areas for gas utilities.  It does have 
assigned service areas for electric utilities, which suggests that 
the Legislature intentionally treated these two types of utilities 
differently.  Peoples, then, is free to serve this new load, in the 
absence of special circumstances, such as unnecessary 
duplication of facilities or harm to existing ratepayers, requiring 
Commission intervention.   

 
Contrary to MERC’s apparent fears, the Department believes that MERC’s concerns 
regarding the potential for Xcel or other natural gas service providers to “poach” existing 
customers and their existing loads is overstated.  The Department also believes that the 
Commission is well-equipped to consider future complaints in this regard on a case-by-case 
basis. 
 
Another factor that counterbalances MERC’s concerns relative to competition is that, 
according to MERC’s response to DOC Information Request No. 3, “Overall, when 
considering all charges, including the cost of gas, MERC’s rates are approximately ten 
percent lower than Xcel’s for the entire projected load, and the same is true for the rates 
associated with Phase I of the Planned Development.” 
 
If MERC’s rates are ten percent lower than Xcel’s for similarly situated customers, the 
Company should have a distinct advantage in future situations involving its competition 
against Xcel. 
  

2. Duplication of facilities 
 
As noted above, the Commission allowed for some apparent duplication of facilities in the 
91-731 Docket.  The Department could not identify a compelling reason in this proceeding 
to recommend a different determination. 
 

3. Safety 
 
MERC identified the potential for Xcel crossing MERC’s line as being a safety hazard.  As 
noted above, the Commission has held that it is the responsibility of the Minnesota Office of 
Pipeline Safety and the relevant branches of local government to address safety matters.  
The Department recommends that the Commission make a similar determination in this 
proceeding. 
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4. Reliability  
 
The Department asked Xcel staff informally about the expected reliability of the gas service 
that Xcel is proposing to provide to the Vikings’ new facility via what appears to be a radial 
feed by Xcel.  Xcel explained that Xcel has the ability to loop the service to the Vikings due to 
the fact that Xcel is providing natural gas service to an area located to the east of the 
Vikings’ new facility. 
 
 
V. DEPARTMENT RECOMMENDATIONS 
 
The Department recommends that the Commission dismiss the Complaint.  Our analyses 
found no reasonable basis to reverse the Commission’s prior determinations regarding new 
natural gas load.  The competition between Xcel and MERC for the Vikings new facility 
produced results that support dismissal of the complaint - cost savings for the customer (the 
Vikings in this instance) without undue harm to MERC’s ratepayers.   
 
Regarding the three questions the Commission posed in its Notice of Comment Period dated 
April 21, 2017 the Department provides the following responses. 
 
A. DOES THE COMMISSION HAVE JURISDICTION OVER THE SUBJECT MATTER OF THIS 

COMPLAINT? 
 

The Department believes that the Commission has jurisdiction over the subject matter of 
this Complaint given the language of Minn. Stat. §216B.01.  Both Xcel and MERC agree that 
the Commission has jurisdiction. 
 
B. IS IT IN THE PUBLIC INTEREST FOR THE COMMISSION TO INVESTIGATE THESE 

ALLEGATIONS? 
 
Based on the utilities’ responses to discovery requests of the OAG-RUD and Department, the 
Department concludes that no additional investigation is in the public interest.  The 
Department also concludes that the facts identified in this proceeding are significantly 
similar to the facts the Commission faced in previous dockets of this nature.  The 
Department provided the Commission’s analyses and decisions of those previous dockets in 
these Reply Comments.  No additional investigation is required given the information the 
parties have provided thus far in this proceeding.  If the Commission wants to review the 
incentives and disincentives that the current natural gas policy regarding service areas 
creates, the Department recommends the Commission open a generic docket on this issue.   
 
C. IF THE COMMISSION CHOOSES TO INVESTIGATE THE COMPLAINT, WHAT 

PROCEDURES SHOULD BE USED TO DO SO? 
 
The Department recommends that the Commission dismiss the Complaint.  Thus, this 
question is moot, in the Department’s view. 
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BEFORE THE MINNESOTA PUBLIC UTILITIES COMMISSION 

-narrei L. Peterson
Cynthia A. Kitlinski
Dee Knaak
Norma McKanna

Don Storm

In the Matter of the Complai·nt 
of Great Plains Natural Gas 
Company Against Peoples Natural 
Gas _Company and UtiliCorp 
United, Inc. 

Chair 
Commissioner 
Commissioner 
Commissioner 

Commissioner 

ISSUE DATE: Decernbe� 20,· 1991 

DOCKET NO. G-004, 0ll/C-91-731 

ORDER DISMISSING COMPLAINT 

PROCEDURAL HISTORY 

I. Proceedings to Date

On October 1, 1991 Great Plains Natural Gas Company (Great 
Plains) filed a co�plaint against Peoples Natural Gas Company 
(Peoples) and its parent company, UtiliCorp United, Inc. The 
Complaint alleged that Peoples had entered into a contract with a 
Great Plains customer, Minnesota Corn Processors, to build a 
natural gas ?ipeline to provide the customer with sales and 
transportati,.)n service. 

The Complaint: claimed the contract violated Minnesota law as 
follows: 1 

l. it violated the flexible·rates statute, Minn. Stat.
§ 216B.163 (1990), by using flexible rates to compet� against
another regulated utility; 2. it violated Peoples' own tariffs
by failing tc· require a contribution· in aid of construction; 3.
it granted the customer an unreasonable rate preference or
advantage in violation of Minn. Stat. §§ 216B.03 and .07 (1990);
4. it violated the flexible rates statute, Minn, Stat. § .216B.163
( 19 90), by offering f l_exible rates which do not cover the
incremental costs of providing the service; 5. it violated the
statutory requirement that utilities file plans for "major
utility facilities" in advance of construction, Minn. Stat. §
216B.24 (1990). 

On October 4, 1991 the Commission issued a notice soliciting 
comments on the Complaint. On October 18, 1991 Peoples filed an 
answer and memorandum. Peoples admitted entering into the· 
contract and denied the contract violated any applicable· law. 
Peoples asked the Commission to dismiss the Complaint without 
further prqceedings . 
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BEFORE THE MINNESOTA PUBLIC UTILITIES COMMISSION 

Joel Jacobs 
Marshall Johnson 
Dee Knaak 
Mac McCollar 
Don Storm 

In the Matter of a Complaint of Peoples Natural 
Gas against Northern States Power Company 
regarding the Construction of Distribution 
Facilities 

Chair 
Commissioner 
Commissioner 
Commissioner 
Commissioner 

ISSUE DATE: October 21, 1996 

DOCKET NO. G-0l l/C-96-1062 

ORDER DISMISSING COMPLAINT 

PROCEDURAL HISTORY 

On September 11, 1996, Peoples Natural Gas Company (Peoples) filed a complaint against 
Northern States Power Company Gas Utility (NSP). Peoples alleged that NSP had violated the 
letter, spirit, and intent of Minn. Stat. § 216B.01, the basic statute establishing regulation of gas 
and electric utility service in Minnesota. Peoples objected to NSP's constructing facilities to 
serve customers in two areas which Peoples stands willing and able to serve. Peoples asked the 
Commission to open an investigation of the service dispute. 

On September 19, 1996, Peoples filed a Motion to Expedite Consideration of the Complaint and 
Request for an Interim Cease and Desist Order. Peoples asked the Commission to issue a cease 
and desist order to preclude NSP from further construction in the subject areas until an 
investigation is completed and the complaint is resolved. 

On October 2, 1996, NSP filed an answer. 

On October 3, 1996, the matter came before the Commission for consideration. 

FINDINGS AND CONCLUSIONS 

I. FACTUAL BACKGROUND

Peoples raised issues regarding service to two areas currently being developed, the Eagandale 
Corporate Center and the Casselberry Ponds residential subdivision. 
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Peoples argued that NSP unnecessarily duplicated facilities in the two subject areas, because 
Peopleshadstoodready .andwiUingto serve beforeNSP. builttoserve·finthecase-of 
Casselberry) or sought authority to build (in the case of the Eagandale Center). According to 
Peoples, the potential of both economic and physical harm flowed from NSP's actions. 

Peoples argued that retail users would pay higher rates than necessary due to NSP's duplicative 
facilities. NSP's actions would deny consumers gas service at the best and least cost. The harm 
was especially unjust because the choice of providers was being made by the developers, not by 
the retail users. 

Peoples also argued that NSP's actions would create the potential for safety hazards, since gas 
main might be laid in proximity to existing pipe. 

Peoples further objected to NSP's actions because they would tend to escalate disputes between 
public utilities, contrary to the intent of Minn. Stat. § 216B.01. 

Peoples argued that immediate and irreparable harm would ensue if NSP continued constructing 
facilities to serve Casselberry Ponds and the Eagandale Corporate Center. For this reason, the 
Commission should order NSP to cease and desist construction and service to the new areas until 
an investigation is completed and Peoples' complaint is resolved. 

B. NSP

NSP countered that the statutes governing the provision of gas service in Minnesota do not create 
the concept of gas utility service areas. Because gas utilities do not hold exclusive territorial 
rights, NSP has the right under law to build to serve the two areas. 

NSP argued that the Commission need not address safety issues raised by Peoples. The �tate 
Office of Pipeline Safety oversees standards for gas pipeline construction and maintenance. The 
cities and counties in which the facilities will be located will decide if they should grant licenses 
for NSP to build the gas facilities. 

According to NSP, it is also unnecessary for the Commission to reach the economic issues raised 
by Peoples. NSP has been asked to serve in the new areas and will charge its customers the 
standard tariffed rates for gas service. NSP assumes the risk of nonrecovery in rates if the 
Commission decides in a future rate proceeding that the decision to build was imprudent. 

For these reasons, NSP argued, no irreparable harm will result from building the facilities, and a 
cease and desist order is not warranted. NSP has already built into the Casselberry Ponds 
development� more harm would actually result from requiring NSP to tear up existing facilities 
than from allowing NSP to serve. Because NSP has not yet received a construction permit to 
build facilities to the Eagandale Center, the Commission need not preclude the utility from 
providing service there. 
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C. The Department of Public Service (the Department)

Although the Department agreed with NSP that there is no legal impediment to NSP's piping to 
serve the two areas, the Department supported Peoples' request for an investigation. The 
Department believed that Peoples had raised questions regarding safety which should be 
explored. The Department also wished to investigate the economics ofNSP's decision to pipe 
the two new areas at this time. Although the prudence of pipeline construction is usually the 
subject of rate case investigation, the Department noted that issues can be overlooked or 
underinvestigated in the press of a rate case proceeding. 

III. COMMISSION ACTION

A. Introduction

Peoples has brought a complaint proceeding, the merits of which.must be addressed before the 
Commission turns to Peoples' motion for a cease and desist Order. The Commission will 
therefore analyze the allegations of the complaint. 

All parties agree that Minnesota statues do not establish exclusive service territories for gas 
utilities. Peoples therefore bases its complaint on Minn. Stat. § 216B.0l, which establishes as 
one goal of utility regulation the avoidance of unnecessary duplication of facilities. Peoples 
charges that NSP's decision to build to serve the two subject areas, which are currently 
contiguous to Peoples' existing facilities, has resulted in the unnecessary duplication of facilities. 
Peoples urges the Commission to find that this service duplication necessitates investigation of 
serious issues of safety and economics. 

The Commission disagrees. After carefully considering the parties' written and oral comments, 
the Commission finds that Peoples has raised no issue which warrants further investigation. The 
Commission will analyze Peoples' charges regarding safety and economics in turn. 

B. Safety Issues

The Minnesota Office of Pipeline Safety (OPS) sets standards for construction of gas pipelines in 
Minnesota. The OPS has overseen the development and implementation ofNSP's pipeline 
construction procedures. The OPS has inspected and approved NSP's construction of gas main 
into the Casselberry Addition. 1 

In addition, city and county engineers analyze applications to construct pipeline in city and 
county rights-of-way. The Casselberry construction has already received engineering approval 

1 Construction of main into the Eagandale Corporate Center has not begun. 
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and a construction permit. The Eagandale Center application is currently being analyzed by 
countyengineers before a recommendation is made to-the Dakota County Board. 

Any safety issues relevant to gas service to the Casselberry addition and the Eagandale Center 
have been addressed by the appropriate bodies. The Commission finds that Peoples has not 
raised any issue of safety which warrants further investigation in these proceedings. 

C. Economic Issues

The Commission has previously addressed economic questions implicit in duplicative gas 
service. In 1991, the Commission initiated a study group to examine these issues. 

On March 31, 1995, the Commission issued an Order summarizing the conclusions of the study 
group and terminating the investigation. The Order stated that there were both economic 
advantages and drawbacks to the provision of gas service by multiple providers. The 
Commission noted that Minnesota statutes do not establish exclusive gas service areas or require 
that gas utilities get certificates of authority before piping into a new area, even one already 
served by another utility. The Commission concluded that any situation regarding multiple gas 
utility providers could be analyzed in rate case proceedings, on a case by case basis. 

No ultimate judgment on this subject is required. First, while recognizing the negative 
potential cited above, the fact remains that there is no statutory prohibition against 
competition by two or more gas providers in the same territory. Moreover, it appears that 
the Commission has the capacity to balance the interests of the utilities, competed-for 
customers, and current customers on a case by case basis. 

Order at p. 5. 

The Commission sees no reason to change its policy developed in the generic investigation--the 
proper place to analyze the economic consequences of redundant piping is in a rate case 
proceeding. In a rate case proceeding, the Commission can examine the prudence of utility 
construction to determine if costs may be placed into rate base. The Commission can also 
determine if rates resulting from the service addition are just and reasonable. While the 
Commission sympathizes with the Department's desire to limit the extent of a rate case 
investigation, in this case there is no substitute for the full context of a rase case proceeding. 

The Commission therefore finds that Peoples has not raised any economic issue which warrants 
further investigation at this time. 

2 In the Matter of an Inquiry into Competition between Gas Utilities in Minnesota, 
Docket No .. G-999/CI-90-563, ORDER TERMINATING INVESTIGATION AND CLOSING 
DOCKET. 
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D. Conclusion

Minnesota statutes do not block NSP from providing service to the Casselberry addition or Eagandale Center. Peoples' has failed in its attempt to invoke Minn. Stat.§ 216B.01 to preclude NSP from constructing facilities. Peoples has not raised an issue which sustains its complaint or warrants Commission investigation or resolution at this time. The Commission will therefore dismiss Peoples' complaint. Since the Commission has made no finding of imminent or irreparable harm, the Commission will not issue a cease and desist Order. Peoples' motion to expedite proceedings and request an interim cease and desist Order is denied. 
ORDER 1. The Commission dismisses Peoples' complaint.2. The Commission denies Peoples' Motion to Expedite Consideration of the Complaint andRequest for an Interim Cease and Desist Order.

3. Docket No. G-Ol 1/C-96-1062 is closed.4. This Order shall become effective immediately.

(SEAL) 

BY. 0� OF THE 1MMI,SION
,fa,,, 

17

,
1
2,/ ,.lf/1,,,· 1

-�'Hi /·; 1/ C Executive Secretary 

This document can be made available in alternative formats (i.e., large print or audio tape) by calling (612) 297-4596 (voice), (612) 297-1200 (TTY), or 1-800-627-3529 (TTY relay service). 
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STATE OF MINNESOTA) 
)SS 

COUNTY OF RAMSEY ) 

AFFIDAVIT OF SERVICE 

I, Mary Swoboda. being first duly sworn, deposes and says: 

That on the � day of October, 1996 she serv.ed the attached 

ORDER DISMISSING COMPLAINT. 

MNPUC Docket Number: G-Oll/C-96-1062

xx 

xx 

xx 

By depositing in the United States Mail at the City of 
St. Paul, a true and correct copy thereof, properly 
enveloped with postage prepaid 

By personal service 

By inter-office mail 

to all persons at the addresses indicated below or on the attached list: 

Commissioners 
Carol Casebolt 
Peter Brown 
Ginny·zeller 
Dan Lipschultz 
Margie Hendriksen 
Janet Gonzalez 
Jerry Dasinger 
Bob Harding 
Al Bierbaum 
Karen Sletten 
Jean Dawson 
Legislative Reference Library 
Kathy Brengman - DPS 
Dennis Ahlers - OAG 

Subscribed and sworn to before me, 

..,..,,J. a notary public, this� day of

LA�£,t'l) . � 
(__��,tir f>')1i1M¼�

Not ry Public ) 

JA,, __ · , .. r • 

NOTARY PUBLIC -1,,:;.."····u,A i 
RAMSEY COUNlY i 

My Carnnission Expires Jan. l1, 2000 � 
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I, Sharon Ferguson, hereby certify that I have this day, served copies of the 
following document on the attached list of persons by electronic filing, certified 
mail, e-mail, or by depositing a true and correct copy thereof properly 
enveloped with postage paid in the United States Mail at St. Paul, Minnesota. 
 
Minnesota Department of Commerce 
Public Reply Comments 
 
Docket No. G011, G002/C-17-305 
 
Dated this 16th day of May 2017 
 
/s/Sharon Ferguson 
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