The Office of
Minnesota Attorney General Keith Ellison

helping people afford their lives and live with dignity and respect +« www.ag.state.mn.us

January 19, 2022

Mr. Will Seuffert

Executive Secretary

Minnesota Public Utilities Commission
121 7th Place East, Suite 350

St. Paul, MN 55101

Re:  In the Matter of a Commission Inquiry Into Privacy Policies of Rate-Regulated
Energy Utilities
Docket No. E,G-999/CI-12-1344

In the Matter of a Petition by Citizens Utility Board of Minnesota to Adopt Open
Data Access Standards
Docket No. E,G999/M-19-505

In the Matter of the Petition of Northern States Power Company and CenterPoint
Energy for Approval of the Process to Release Whole Building Data to Facilitate
Local Residential Rental Ordinance Compliance

Docket No. E,G002,008/M-21-761

Dear Mr. Seuffert:

The Minnesota Office of the Attorney General—Residential Utilities Division (“OAG”)
files this letter to respond to arguments that the confidence interval methodology developed by the
Northern States Power Company d/b/a Excel Energy (“Xcel”) and CenterPoint Energy Resources
Corp. d/b/a CenterPoint Energy (“CenterPoint”) (collectively the “Utilities”) should be expanded
beyond the specific circumstances articulated in the Utilities’ joint petition (“Petition”). Broadly
applying the methodology in lieu of explicit customer consent is not warranted at this time for two
reasons. First, it would deprive other municipal decisionmakers of the opportunity to explore
whether releasing city-specific customer energy usage data (“CEUD”) is in their residents’ best
interests. Second, the current record lacks sufficient evidence to demonstrate that the methodology
would adequately aggregate/anonymize CEUD outside of the context of the City of Minneapolis’s
Time of Rent Disclosure Ordinance. If the Minnesota Public Utilities Commission
(“Commission”) approves the confidence interval methodology proposed in the Petition, it should
explicitly limit its approval to the instant request and require any utility that wishes to deviate from
the current CEUD requirements for other customers to seek Commission approval on a case-by-
case basis.
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Background

In a January 2017 order, the Commission prohibited a utility from disclosing CEUD
without customer consent unless the utility could adequately anonymize the CEUD.! In February
2019, the City of Minneapolis passed the Time of Rent Disclosure Ordinance (“Ordinance”),
which requires residential rental property owners to provide prospective renters with energy use
information at the time of rental application.? In a November 2020 order, the Commission adopted
Open Access Data Standards for whole building aggregated CEUD.? However, the standards do
not allow a utility to release CEUD for fewer than four customers.* Because the Utilities
understand the Commission’s orders to require customer consent prior to the release of CEUD that
cannot be anonymized, the City of Minneapolis is not enforcing the Ordinance for rental property
owners of one-to-four unit properties pending a Commission decision on the Petition.’

Analysis

The Petition narrowly restricts the Utilities’ use of the methodology to one-to-four unit
properties for the purpose of complying with the City of Minneapolis’s Ordinance. In passing the
Ordinance, the City of Minneapolis explored the privacy concerns of its residents and determined
that the benefits of releasing data on average energy usage to prospective renters outweighed those
concerns.® The City of Minneapolis’s position is best articulated by Council Member Fletcher,
who said:

I like the solution that we’ve come to: to aggregate across time if
you can’t aggregate across multiple units. So property owners
cannot get access to month to month data that shows minute changes
that might be revealing of personal practices or habits that should be
free from intrusion. I don’t want to be given the choice as a tenant
to be giving all of my information or not participating in this
program. I don’t think giving consent that gives the landlord access
to the full data meets the needs of what we proposed, which
aggregates the data in the way that inhibits a person giving too many
insights while simultaneously revealing data to get to people so they
think about energy efficiency.’

' In the Matter of Commission Inquiry into Privacy Policies of Rate-Regulated Energy Ultilities, Docket No. E,
G999/CI-12-1344, ORDER GOVERNING DISCLOSURE OF ENERGY USE DATA TO THIRD PARTIES, REQUIRING FILING OF
PRIVACY POLICIES AND COST DATA, AND SOLICITING COMMENT, Order Point 2 (Jan. 19, 2017).

2 Minneapolis, Minn., Ordinance No. 2019-007, § 1 (Feb. 15, 2019).

3 In the Matter of a Petition by Citizens Utility Board of Minnesota to Adopt Open Access Data Standards, Compliance
Filing, Docket No. E,G999/M-19-505 and E,G999/CI-12-1344, ORDER ADOPTING OPEN DATA ACCESS STANDARDS
AND ESTABLISHING FURTHER PROCEEDINGS, Order Point 1 (Nov. 20, 2020).

41d.

5 In the Matter of the Joint Petition for Approval of the Process to Release Whole Building Data to Facilitate Local
Residential Rental Ordinance Compliance, Docket No. E,G002,008/M-21-761, Joint Petition for Approval of the
Process to Release Whole Building Data to Facilitate Local Residential Rental Ordinance Compliance at 7-9 (Oct. 29,
2021).

6 See generally Docket No. E,G002,008/M-21-761, OAG Attach. A, City of Minneapolis Response to OAG IR Nos.
001-003 (Dec. 1,2021).

7Id. at 2.
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The Commission should not substitute its CEUD judgment for that of a municipality’s
elected officials. The Ordinance represents a value judgment by the City of Minneapolis after
balancing the city-specific benefits of CEUD access with residents’ potential privacy concerns.
Other municipalities should have the same opportunity to evaluate the city-specific pros and cons
of CEUD access for their residents and develop the aggregation and/or anonymization
methodology that best suits their particular circumstances. Put differently, the Minneapolis City
Council weighed the benefits and risks of allowing the release of CEUD in these circumstances
and made a decision on behalf of the residents that it represents. The Commission should not
impose the Minneapolis City Council’s decision on residents of other municipalities with other
elected leaders.

Furthermore, the Petition as filed only applies to ratepayers in Minneapolis. Accordingly,
residents of other municipalities who might have harbored privacy concerns would not have been
on notice that potential approval of the Petition would have impacted them. The scope of the
Petition should not be expanded so broadly during the notice and comment period. For these
reasons, the Commission should not extend the use of the confidence interval methodology beyond
the instant Petition at this time.

The current record also lacks sufficient evidence to demonstrate that the Utilities’
confidence interval methodology would adequately aggregate/anonymize CEUD outside of the
context of the Ordinance. As noted by the Utilities, the methodology was developed in response
to the specific requirements of the Ordinance and through a collaborative partnership with the City
of Minneapolis that dates back to 2015.% The methodology was also developed using 24 months
of historical electric usage data for specific Minneapolis customers.” And, although confidence
interval methodology may be a widely accepted statistically methodology generally, outside of its
proposed use in the Petition, no party provided any empirical evidence that it has been successfully
used in other contexts to aggregate/anonymize CEUD.

Assuming the methodology is approved for purposes of the Petition and proves successful,
the OAG is not opposed to considering its use more broadly as part of the CEUD docket(s).
However, it is simply too early to know if the methodology sufficiently aggregates/anonymizes
CEUD such that it could not be used by third parties for malicious purposes.!® Like the Minnesota
Department of Commerce, the OAG “does not [currently] have the expertise required to determine
whether the proposed methodology would adequately prevent re-identification.”!! Thus, if the
Commission approves the Petition’s confidence interval methodology, at least for the time being,
it should explicitly limit the approval to the instant request. If a utility wishes to deviate from the
current CEUD requirements it may seek Commission approval on a case-by-case basis.

8 Docket No. E,G002,008/M-21-761, Petition at 7-8.

°1Id. at 10.

10 See, e.g., Docket No. E,G002,008/M-21-761, Comments of Fresh Energy at 2 (Dec. 8, 2021) (“Nonetheless,
malicious actors would have no way to determine the specific habits of the current residents, including ascertaining
their daily schedule or if resident are “snowbirds” or absent for substantial portions of the year.”)

' Docket No. E,G002,008/M-21-761, Comments of the Minnesota Department of Commerce at 3 (Dec. 8, 2021).
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Conclusion

Although the confidence interval methodology proposed in the Petition is sufficient to meet
the requirements of the Ordinance, broad application of the methodology in lieu of explicit
customer consent is not warranted at this time because it would substitute the Commission’s
judgment about the release of CEUD for that of local municipalities. Moreover, the current record
lacks sufficient evidence to demonstrate that the methodology would adequately
aggregate/anonymize CEUD outside of the Ordinance. Until a more rigorous review of the
methodology can be undertaken, the Commission should require any utility that wishes to deviate
from the current CEUD requirements to seek Commission approval on a case-by-case basis.

Sincerely,

/s/ Kristin Berkland
KRISTIN BERKLAND
Assistant Attorney General

(651) 757-1236 (Voice)
(651) 296-9663 (Fax)
kristin.berkland@ag.state.mn.us
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City Coordinator
‘ 350 S. Fifth St. - Room 301M

Minneapolis, MN 55415

MinneaPOlis TEL 612.673.2032

City of Lakes www.minneapolismn.gov

December 1, 2021

Max Kieley

Assistant Attorney General

The Office of Minnesota Attorney General Keith Ellison
445 Minnesota Street, Suite 1400

Saint Paul, MN 55101

RE: In the Matter of a Commission Inquiry Into Privacy Policies of Rate-Regulated Energy Utilities
Docket No. E,G-999/CI-12-1344

In the Matter of a Petition by Citizens Utility Board of Minnesota to Adopt Open Data Access Standards
Docket No. E,G999/M-19-505

In the Matter of the Petition of Northern States Power Company and CenterPoint Energy for Approval of
the Process to Release Whole Building Data to Facilitate Local Residential Rental Ordinance Compliance
Docket No. E,G002,008/M-21-761

Dear Mr. Kieley:

Thank you for your office’s November 17, 2021 Office of the Attorney General—Residential Utilities
Division’s Information Request numbers 001 - 003 in the above-entitled matters. We appreciate your
interest in the City’s time-of-rent disclosure policy (“Ordinance”) and gladly provide the following
information you have requested.

“When drafting the Ordinance, did the City consider the Commission’s January 19, 2017 Order regarding
CEUD in Docket No. E,G999/CI-12-1344 whereby the Commission prohibited utilities from releasing CEUD
to any person other than the account holder or someone authorized by the account holder to receive
their CEUD, unless that CEUD can be anonymized so that the CEUD of individual customers cannot be
identified? If so, please provide a narrative explanation.”

Yes, the City was aware of and did consider this specific Commission Order regarding CEUD. City
staff and policy makers spent time considering the Commission Order’s impact on the Ordinance
during the drafting and approval process. The City also did extensive engagement with many
stakeholders leading up to Ordinance adoption, and the topic of CEUD came up in conversations,
including with Xcel Energy and CenterPoint Energy (“the Utilities”). In particular, the City and the
Utilities have discussed how the Utilities interpret and comply with the requirements of the PUC's
Order, given that the Order left the utilities with some discretion in implementation.

After these conversations with the Utilities and many other stakeholders, the City felt confident to

proceed with Ordinance adoption. The City felt at the time that implementation of the policy in

2021 would be successful given that the Commission’s definition of CEUD was not exhaustive, that
1
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the utilities retained latitude in creating policy (such as aggregation thresholds, at that time) to
comply with the Order, and the City had created a two-year “runway” between ordinance adoption
and implementation to finetune the data-specific requirements for compliance.

Is there any legislative history (committee recordings, notes, etc.) demonstrating that the City
otherwise considered privacy concerns when drafting the Ordinance? If so, please provide such
documents in addition to providing a narrative response.”

There is a substantial legislative history regarding the Ordinance available for public review,
spanning from the Ordinance’s introduction in late 2018, to public hearings and ordinance
adoption in early 2019, to a recent update regarding implementation in 2021. In particular, the
most substantive, recorded conversations occurred at a February 4, 2019 meeting of the Public
Health, Environment, Civil Rights, and Engagement Committee, which featured an Ordinance
overview presentation by Sustainability Director Kim Havey, a substantial public hearing with
public comments, and deliberations by the Committee members (see meeting video starting at
5:54 and ending at 1:58:25). The Ordinance was officially adopted by the full City Council at their
meeting on February 15, 2019, where additional amendments were adopted and council members
concluded their deliberations (see meeting video starting at 23:38 and ending at 30:40). The most
recent conversation before the Council was on September 9, 2021 when an implementation
update was presented by staff to the Policy & Government Oversight Committee (see meeting
video starting at 53:10 and ending at 1:22:15).

Pertaining most directly to consideration of data privacy during the drafting and implementation of
the Ordinance, Council Member Fletcher on several occasions commented regarding this subject at
public Board meetings of the Minneapolis Clean Energy Partnership (CEP). The following
statements were recorded in the adopted meeting minutes of two Board meetings:

2019 Q4 CEP Board Meeting (November 14, 2019)

“Council Member Fletcher stated that he is not in favor of property owners getting to the
level of granularity where they could see a monthly bill for an individual renter and use
that information to attempt to modify behavior. He believes monthly data usage
granularity could be an intrusion in terms of data privacy and that aggregating over time is
better because it would protect privacy and still provide energy data. Emma explained that
CenterPoint Energy’s comments are supportive of the public interest goal for data access,
but it also does not want retaliation against the customer by a landlord that has access to
data. Luke added that the City has had conversations with CenterPoint Energy on this
issue. The City and CenterPoint Energy feel that asking the PUC to recognize property
owners as unique third parties for many different reasons could be balanced by
stipulations to ensure that the information will not be used in a retaliatory manner.”
(Meeting Minutes — page 7)

2021 Q1 CEP Board Meeting (February 9, 2021)

“CM Fletcher: | expressed concerns over data privacy in the past and | want to clarify what
this means and doesn’t mean because | don't like Xcel’s solution because | don’t want
customers to consent to giving too much data. I like the solution that we’ve come to: to
aggregate across time if you can’t aggregate across multiple units. So property owners
cannot get access to month to month data that shows minute changes that might be
revealing of personal practices or habits that should be free from intrusion. | don’t want to
be given the choice as a tenant to be giving all of my information or not participating in this
program. | don’t think giving consent that gives the landlord access to the full data meets
the needs of what we proposed, which aggregates the data in the way that inhibits a
person giving too many insights while simultaneously revealing data to get to people so

2
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https://mplscleanenergypartnership.org/wp-content/uploads/2020/03/CEP-Q4-2019-Board-Meeting-Notes-11-14-19.pdf
https://mplscleanenergypartnership.org/wp-content/uploads/2020/03/CEP-Q4-2019-Board-Meeting-Notes-11-14-19.pdf
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they think about energy efficiency. | ask Xcel Energy to reconsider this because it’s so
important and | think we have a solution that allows everyone to participate in a way that
is not intrusive. We solved data privacy issues to my satisfaction.” (Meeting Minutes —
pages 4-5)

The meeting minutes from other CEP quarterly Board meetings over the last three years also
document broader discussions of the City’s Ordinance, the PUC ruling, and the Utilities’
interpretations and implementations. Meeting minutes can be reviewed further in the Board
meeting materials posted publicly at the CEP webpage.

“Reference: Petition at 8 (“According to the City of Minneapolis . . . 87% of rental properties are one-to-
four unit buildings.”)

What percentage of the City’s rental properties are classified as single unit rentals? How many
single unit rentals are there in the City?

What percentage of the City’s rental properties are classified as 2-unit rentals? How many 2-unit
rentals are there in the City?

What percentage of the City’s rental properties are classified as 3-unit rentals? How many 3-unit
rentals are there in the City?

What percentage of the City’s rental properties are classified as 4-unit rentals? How many 4-unit
rentals are there in the City?”

Information from City systems regarding active rental licenses was most recently analyzed on
November 29, 2021, more current than what was relayed in Utilities’ joint petition. Rental license
information and counts change daily as individual licenses are added to the system or expire. At
this time, two categories of rental license are exempt from compliance with the policy: rental
condominium units (3,055 rental licenses) and buildings with less than two years of occupancy (123
rental licenses); they are excluded from the table below.

Building Category Number of | Number | Share of Total | Share of
Properties | of Units Properties Total Units
Single Unit Rental 7,367 7,768 38.2% 8.5%
2-Unit Rental 7,944 13,647 41.2% 15.0%
3-Unit Rental 583 1,700 3.0% 1.9%
4-Unit Rental 1,065 4,436 5.5% 4.9%
Apartment Building (5 or
More Units and less than 2,030 31,426 10.5% 34.5%
50,000 square feet)
Apartment Building
(50,000 square feet or 315 31,998 1.6% 35.2%
greater)
Total 22,482 90,975 - -



https://mplscleanenergypartnership.org/wp-content/uploads/2021/05/CEP_Board-Meeting-2021-Q1-Notes_2021-02-09_DRAFT.pdf
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Minneapolis thanks the Office of the Attorney General for consideration of our reply, and we are available
to respond to any further questions you may have.

Sincerely,
Luke Hollenkamp
Division of Sustainability

612-673-2349
Luke.Hollenkamp@minneapolismn.gov



mailto:Luke.Hollenkamp@minneapolismn.gov
mailto:Luke.Hollenkamp@minneapolismn.gov

CERTIFICATE OF SERVICE

Re:  In the Matter of a Commission Inquiry Into Privacy Policies of Rate-Regulated
Energy Utilities
Docket No. E,G-999/CI-12-1344
In the Matter of a Petition by Citizens Utility Board of Minnesota to Adopt Open
Data Access Standards
Docket No. E,G999/M-19-505
In the Matter of the Petition of Northern States Power Company and CenterPoint
Energy for Approval of the Process to Release Whole Building Data to Facilitate
Local Residential Rental Ordinance Compliance
Docket No. E,G002,008/M-21-761
I, JUDY SIGAL, hereby certify that on the 19th day of January, 2022, I e-filed with
eDockets a Letter of the Minnesota Office of The Attorney General—Residential Utilities
Division and served a true and correct copy of the same upon all parties listed on the attached
service list by e-mail, electronic submission, and/or United States Mail with postage prepaid, and
deposited the same in a U.S. Post Office mail receptacle in the City of St. Paul, Minnesota.

s/ Judy Sigal
JUDY SIGAL

445 Minnesota Street, Suite 1400, St. Paul, MN 55101-2131
Office: (651) 296-3353 « Toll Free: (800) 657-3787 + Minnesota Relay: (800) 627-3529
An Equal Opportunity Employer Who Values Diversity
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