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COMMENTS OF THE OFFICE

OF THE ATTORNEY GENERAL

INTRODUCTION

The Office of the Attorney General—Residential Utilities Division (“OAG”) submits the
following Comments in response to the Public Utilities Commission’s (“Commission”) Notice of
Comment Period issued on September 30, 2020 (“Notice”). The Notice solicits comments on
replacement power costs associated with a catastrophic event (“Catastrophe”) at Northern States
Power Company, d/b/a Xcel Energy’s (“Xcel” or “Company”) Sherburne County Generating
Station, and specifically one of its three generating units (“Sherco 3”).

One thing is objectively certain in this long and complex docket: Minnesota ratepayers
did not directly or indirectly cause the Catastrophe. Instead, Xcel bears sole regulatory
responsibility for the Catastrophe—based on its own negligent operation and maintenance
(“O&M”) of Sherco 3 and because its investors receive a significant return to compensate them
for the risks of their investments. Notwithstanding, ratepayers have already been improperly
charged for replacement power costs because of the Catastrophe. The Commission should be
looking out for Minnesota ratepayers—not utilities’ bottom lines—during these extraordinary

times. Accordingly, the Commission should order Xcel to reimburse ratepayers for all



PUBLIC VERSION

replacement power costs less the offsets requested by the Company. Otherwise, ratepayers will
have subsidized the investment risk that they already compensate Xcel’s investors for through
the approved rate of return.

BACKGROUND

Sherco 3 is a 900 MW coal-fired generator—the largest in Xcel’s fleet.! On
November 19, 2011, after completing a planned overhaul on Sherco 3’s generator, Xcel started
Sherco 3 and “[d]uring the startup testing procedure, the turbine and generator instruments
reported vibration significantly above normal levels, and the unit shut down. The vibration
damaged many of the steam, oil, and hydrogen seals in the unit and started a fire; no one was
injured.”?

The Catastrophe’s damage to the generator was extensive and Sherco 3 remained shut
down from November 2011 to October 2013.> During that outage, Xcel bought both
replacement power and additional fuel for other Company-owned generators to offset the lost
generation from Sherco 3.* These costs were passed on to ratepayers automatically, with no
determination of reasonableness or prudency, through the Company’s fuel clause adjustment
(“FCA”) mechanism.’

The Catastrophe resulted in both litigation—by Xcel and its insurers to recover damages
from General Electric Company (“GE”), the manufacturer of the generator’s low-pressure

turbine—and regulatory action by the Commission. The OAG will discuss both the legal and

! Public Comments of the Department of Commerce, Division of Energy Resources at 1 (Jan. 14, 2019) (“Xcel
owns the facility jointly with the Southern Minnesota Municipal Power Agency ([‘]SMMPA[’]), with Xcel owning
59 percent, or 531 MW.”) [hereinafter Department Comments].

2 Department Comments at 1 (citing September 3, 2013 Findings of Fact, Conclusions, and Order at 20 in Docket
No. E002/GR-12-961).

3 Notice of Comment Period at 1 (Sep. 30, 2020).

4 Notice of Comment Period at 1 (Sep. 30, 2020).

3 Notice of Comment Period at 1 (Sep. 30, 2020).



PUBLIC VERSION

regulatory background in greater detail in the subsequent sections. But first, the OAG provides
the Commission with a brief overview of the Catastrophe and the relevant facts leading up to that
event at Sherco 3.

1. BRIEF OVERVIEW OF THE CATASTROPHE AND THE RELEVANT FACTS LEADING UP TO
THAT EVENT AT SHERCO 3.

A. Overview of the Catastrophe.

Sherco 3 is a coal-fired steam turbine/generator with a drum boiler that produces high
temperature and high pressure steam, which is directed by nozzles onto the turbine blades—or
“buckets”—causing them to rotate and power a generator that produces electricity.® In late 2011,
Sherco 3 suffered a failure in one of its two low-pressure (“LP”) turbines during testing
following a maintenance outage.” The failure was caused by stress corrosion cracking (“SCC”)
in the “LP rotor dovetail,” which is where the turbine buckets attach to the turbine rotor.® When
the dovetail failed, turbine buckets broke free—or were “liberated”—resulting in a mass
imbalance that caused Sherco 3 to break apart.’

SCC results from the combined influence of tensile stress and a corrosive environment—
here, meaning turbine steam with too many impurities'>—when brought to bear on susceptible
material.!! Sherco 3 relies on a “closed-loop” steam-water cycle; after the steam imparts energy
to the turbines, it is condensed back to water and returned to the boiler to repeat the cycle, with

minimal replenishment of the steam-water.'? There are several pathways by which contaminants

6 Respondents’ Brief at 12, degis Ins. Servs., LTD. v. Gen. Elec. Co., No. A19-0640, 2020 WL 614775 (Feb. 10,
2020) (citing R.Add.26 (Tr.Ex.1003)) (hereinafter “GE Appellate Brief”), attached as Schedule 1.

" GE Appellate Brief at 12 (citing Doc.480 at 577:11-579:21).

8GE Appellate Brief at 12 (citing Doc.478 at 737:24-738:13).

°GE Appellate Brief at 12.

19 GE Appellate Brief at 12 (citing Tr.Exs.288; 324; 349).

' GE Appellate Brief at 12 (citing R.Add.01-02).

12 GE Appellate Brief at 12 (citing R.Add.27 (Tr.Ex.1063)).
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can enter the steam-water cycle, including source-water impurities, cooling water from
condenser tube leaks, and condensate polisher resin leakage.'?

Prudent steam-turbine owners manage SCC risk primarily in two ways: (1) ensuring that
turbine steam chemistry falls within industry standards published in the Electric Power Research
Institute’s (“EPRI”) Steam Chemistry Guidelines; and (2) by conducting periodic inspections for
SCC.'" Additionally, power plant personnel should monitor the plant water chemistry to prevent
too many corrosive contaminants from entering the turbine. !°

The Catastrophe resulted from undetected SCC in Sherco 3’s LP dovetails. There were
two primary reasons why Xcel failed to detect such SCC. First, Xcel failed to monitor and
maintain the steam chemistry within EPRI Guidelines.'® Second, Xcel failed to discover and
repair the SCC because the Company postponed a major LP inspection from 2011 to 2014."7
Moreover, Xcel also acknowledged that it should have, but did not conduct an engineering study
to determine whether LP turbine inspection postponement was prudent.'® Indeed, Xcel’s internal
System Health Reports for Sherco 3’s LP turbines reflected the understanding that “extending
GE recommend[ed] [time between major inspections] increases risk of failure.”!® If Xcel had
conducted the 2011 inspection in accordance with GE recommendations and the Company’s

internal guidelines, Xcel should have discovered the SCC before the Catastrophe.?’

B GE Appellate Brief at 12 (citing R.Add.28 (Tr.Ex.1064)).

14 GE Appellate Brief at 12-13 (citing R.Add.03; 30; Doc.483 at 1559:14-1560:6).
SGE Appellate Brief at 13 (citing R.Add.03; 30; Doc.483 at 1559:14-1560:6).

16 GE Appellate Brief at 13 (citing Doc.483 at 1621:1-1622:3).

7GE Appellate Brief at 13 (citing Doc.474 at 408:8-21; Doc.480 at 676:11-678:10).
'8 GE Appellate Brief at 13 (citing Doc.480 at 679:10-16; Doc.474 at 410:8-25).

19 GE Appellate Brief at 13 (citing R.Add.07).

20 GE Appellate Brief at 13 (citing Doc.485 at 1757:14-17).
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B. The Sales Contract for Sherco Unit 3.

Xcel and GE executed the Sherco 3 sales contract in January 1977.2! That agreement’s
operative stipulations and conditions included a provision limiting GE’s liability to Xcel:

Limitation of Liability. Except as provided in the clauses entitled Warranty,
SC.36 and Patents, GC.12, [GE’s] liability on any claim of any kind, including
claims based on negligence, for any loss or damage arising out of, connected
with, or resulting from this contract or from the performance or breach thereof, or
from the manufacture, sale, delivery, installation, or technical direction of
installation, repair or use of any equipment covered by or furnished under
this contract shall in no case exceed the billing price of the equipment;
provided, however, that in all cases where the claim involves defective or
damaged equipment supplied under this contract the Company’s exclusive
remedy and [GE’s] sole liability will be limited to the correction of such defect or
damage, but not in excess of the billing price of the equipment. In any event,
[GE’s] liability for all of the aforesaid claims shall terminate four years after
initial synchronization of the equipment.??

Thus, the contract imposed a purchase-price cap on recoverable damages within four years of
initial synchronization; after four years, the agreement entirely exculpates GE from liability for
negligence arising from, among other things, its technical direction of repair or use of Sherco 3.

C. Rotor Wheel Dovetail Attachment Methods.

Sherco 3’s turbine buckets are affixed to the turbine LP rotors either by “tangential-
entry” dovetails or “finger” dovetails.>* The method and type of inspection for SCC in finger
dovetails is more involved and expensive, and GE tells operators that the most reliable method

for such an inspection involves removal of the buckets so the interior fingers can be magnetic

21 GE Appellate Brief at 13 (citing Ct.Ex.1052).

22 GE Appellate Brief at 13-4 (citing R.Add.15 (Ct.Ex.1052a)).

23 GE Appellate Brief at 14 (citing R.Add.15 (Ct.Ex.1052a)).

24 GE Appellate Brief at 14 (citing R.Add.34-35 (Tr.Exs.1006-1007); Doc.478 at 945:4-19).
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particle inspected (“MPI”).2> The Catastrophe resulted from SCC at Sherco 3’s L-1 location,
which had finger dovetails.?®

D. Xcel Received But Did Not Follow Operation and Inspection
Recommendations for Steam Purity and SCC for Sherco 3.

Xcel received operation and inspection recommendations for steam purity and SCC from
GE—in the form of a Sherco 3 Operations and Maintenance Manual (“O&M Manual”) and
periodic Technical Information Letters (“TIL(s)”)—and other engineering sources.

GE supplied Xcel with an O&M Manual for Sherco 3 that included various information
about SCC, maintenance, and inspection recommendations.?’

GE also periodically provided its customers, including Xcel, with TILs on many topics,®
one of which was finger-dovetail inspections. In TIL 1121-3AR1 (Inspection of Steam Turbine
Rotor Wheel Dovetails),”” GE described the removal of buckets for an MPI as the most
“reliable” test for SCC and identified five events or operational anomalies that would prompt
such a test: (1) caustic or chemical ingestion or contamination; (2) carryover from boiler; (3)
leaking condenser heater tube; (4) overspeeds; and (5) water ingestion.>® GE also issued TIL
1277-2 to Xcel regarding the “Inspection of Low Pressure Rotor Wheel Dovetails on Steam
Turbines With Fossil-Fueled Once-Through Boilers.”*! TIL 1277 applies to both tangential

entry and finger dovetails in units using once-through boilers (“OTB”), in which the steam is put

B GE Appellate Brief at 14 (citing R.Add.30).
26 GE Appellate Brief at 14 (citing Doc.478 at 954:13-20).

27 GE Appellate Brief at 15 (citing Tr.Ex.132 (GEK-46354B Maintenance and Inspection of Turbine Rotors and
Buckets)); (Tr.Ex.131 (GEK-63355 Turbine-Generator Inspections)); (Tr.Ex.288 (GEK 63430 Turbine Steam
Purity)).

28 Applicable TILs were sent to power plant operators by unit serial number and were also discussed and distributed

at Large Steam Turbine Generator Conferences for members of the power generating industry, including Xcel. See
GE Appellate Brief at 15 n.5 (citing R.Add.29; Tr.Exs.155-157).

2% GE Appellate Brief at 15 (citing R.Add.30-33 (Tr.Ex.6)).
30 GE Appellate Brief at 15 (citing R.Add.30-33 (Tr.Ex.6)).
31 GE Appellate Brief at 16 (citing (Tr.Ex.56)).



PUBLIC VERSION

through the machine once, and is not recirculated like drum boilers used by Sherco 3. Because
steam purity is more difficult to control in OTB units and there is a higher risk of contaminants,
TIL 1277 recommends an SCC inspection at the next convenient outage after ten years of
service. >

Xcel also received information from other sources about two types of tests it could
perform to help evaluate whether to remove buckets to inspect rotor finger dovetails for SCC.*
First, Xcel was aware of a “bucket lift check”—inspecting for any gaps between the bucket and
the rotor wheel—to assess SCC.** The existence of a gap suggests that “lift” is occurring during
operation—an indicator that SCC could be present—thus giving the owner a chance to consider a
buckets-off inspection before it develops into a failure-causing catastrophe.®>  Xcel
acknowledged that had it not postponed Sherco 3’s 2011 LP inspection, the Company could have
performed the bucket lift test.>® Second, Xcel learned of another SCC inspection test from the
engineering firm Black & Veatch, which Xcel retained in 2000 to provide long-range planning
for Sherco. Black & Veatch recommended that Xcel remove a small group of buckets to inspect

for SCC damage during maintenance outages.?’ Xcel failed to follow its retained engineering

expert’s advised SCC test prior to the Catastrophe.>®

32 GE Appellate Brief at 16 (citing (Tr.Ex.56)).

3 GE Appellate Brief at 16 (citing Doc.474 at 372:2-377:12; 382:10-385:21).

34 GE Appellate Brief at 16 (citing Doc.474 at 376:19-377:12; R.Add.04).

3 GE Appellate Brief at 16 (citing Doc.485 at 1760:2-1761:16).

36 GE Appellate Brief at 16-17 (citing Doc.474 at 377:4-12; 421:12-22; R.Add.04.)

37 GE Appellate Brief at 17 (citing Tr.Ex.1062 at 3-8; Doc.474 at 375:14-23; 385:7-21).
38 GE Appellate Brief at 17 (citing Doc.474 at 388:20-389:5).
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E. Xcel was Intimately Familiar with the Dangers of SCC and the Inspections
Necessary to Detect SCC.

Xcel’s internal documents readily acknowledge that “[SCC] in steam turbine rotors has
been an issue for every turbine manufacturer for many years.”** The Company also knew the
various short- and long-term risks and consequences by operating Sherco 3 without adequate and
timely SCC inspection. Namely, the Company knew the following prior to the Catastrophe:

e Xcel knew about the specific risk of SCC on Sherco 3’s finger dovetails.*’

e Xcel knew that undetected SCC on Sherco 3’s finger dovetails could “involve wheel
failure and buckets departing the rotor” and that “[r]esulting collateral damage could be
severe (i.e. due to mass imbalance).”*!

e Xcel knew that detecting SCC on Sherco 3’s finger dovetails required removing the
buckets and inspecting the finger dovetails using an MPL.*?

e Xcel knew impurities in the water/steam chemistry would cause SCC.*

e Xcel knew that GE recommended consideration of bucket removal and finger inspection if
the turbine had caustic or chemical ingestion or contamination, carryover from the boiler,
or a leaking condenser heater tube.**

e Xcel knew that Sherco 3 sustained caustic or chemical ingestion or contamination,

carryover from the boiler, and a leaking condenser heater tube from 1999-2011, which

should have prompted Xcel to remove the buckets for dovetail inspection.*’

¥ GE Appellate Brief at 17 (citing R.Add.01.)

40 GE Appellate Brief at 17 (citing Tr.Ex.288 (GEK-63430); R.Add.29-33; Doc.474 at 314:17-316:2; Doc.480 at
596:4-597:10). See also GE Appellate Brief at 17 n.7 (citing Tr.Ex.56; Tr.Exs.72-73;153;155-157; R.Add.01-03;
Tr.Ex.27; Tr.Exs.8a-8e; Tr.Ex.15).

4! GE Appellate Brief at 17 (citing R.Add.08).

42 GE Appellate Brief at 18 (citing R.Add.30-33).

43 GE Appellate Brief at 18 (citing Doc.474 at 326:1-327:24; 330:13-22).

4“4 GE Appellate Brief at 18 (citing R.Add.32; Doc.474 at 334:9-23; 335:24-336:21).
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e Xcel knew it could perform a bucket lift check or remove a group of buckets to determine
whether further inspection was warranted. *6

e Xcel knew that as Sherco 3’s owner and operator, it was responsible for determining time
intervals between inspections.*’

F. Sherco 3’s Inspection History and Xcel’s 2011 Deferred Maintenance.

In 1999, Xcel hired GE to replace the four rows of L-1 buckets on Sherco 3’s LP
turbines.*® During that process, GE performed the TIL 1121-3AR1 MPI after bucket removal,*
which revealed no indications of SCC.>* This was the last maintenance work GE performed on
the Sherco 3’s LP turbines before the Catastrophe.>"

In 2005, Xcel contracted with a vendor to undertake its next major Sherco 3 inspection.
One year prior, Xcel inquired with GE about pricing information for that inspection.>® Although
GE later bid on the 2005 inspection, Xcel rejected that bid because its turbine engineer thought
GE’s recommendations would be “overly conservative” and result in “[m]ore chance of requiring
bucket removal for further (unwarranted) inspections.”>*

Xcel’s next scheduled major Sherco 3 inspection was to take place in 2011.°°> During

Xcel’s 2011 inspection, the Company took at least two unreasonable and imprudent actions that

(Footnote Continued from Previous Page)

Y GE Appellate Brief at 18 (citing Doc.482 at 1526:13-120;1534:25-1535:3; Doc.483 at 1599:19- 23;1612:11-20).
46 GE Appellate Brief at 18 (citing Tr.Ex.1062 at 3-8; Doc.474 at 385:7-21).

YT GE Appellate Brief at 18 (citing R.Add.36; Tr.Ex.132; Doc.480 at 601:1-9; Doc.485 at 1730:17-21).
B GE Appellate Brief at 19.

49 GE Appellate Brief at 19 (citing Doc.474 at 378:17-379:4).

O GE Appellate Brief at 19 (citing Doc.480 at 530:3-531:14).

S GE Appellate Brief at 19 (citing Doc.474 at 379:5-7).

32 GE Appellate Brief at 19 (citing Tr.Ex.14.; Doc.474 at 224:21-24).

3 GE Appellate Brief at 19 (citing Tr.Ex.11).

4 GE Appellate Brief at 19 (citing Tr.Ex.14).

33 GE Appellate Brief at 19 (citing Doc.480 at 571:6-9).
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failed to prevent the Catastrophe. First, the Company planned to uprate Sherco 3 with a new

t.°° As a result

high-pressure (“HP”’) and intermediate pressure (“IP”) turbine to increase outpu
of the increased workload to upgrade the HP and IP turbines, Xcel decided to defer Sherco 3’s
major LP inspection from 2011 to 2014.>7 Second, Xcel did not replace the LP turbines in 2011,
even though replacement would have eliminated the risk of SCC failure, because new LP
turbines would not increase output.”® GE was neither involved in the 2011 inspection or Xcel’s

decision to defer Sherco 3’s major LP inspection.>”

G. GE Informed Xcel to Rely on TIL 1277 When Inspecting Sherco 3.

GE offered its operators who posed power generation equipment inquiries access to GE’s
Power Answer Center (“PAC”), which functioned as a technical resource.®® In 2007, after an
Xcel inspection revealed SCC in a different generation unit at Sherco (Unit 1), the Company
emailed GE inquiring whether a new TIL would be issued for SCC inspections.®' A witness for
GE testified that he orally conveyed to Xcel that a GE engineer had advised Xcel to apply TIL
1277 to units with drum boilers, such as Sherco 3, as evidenced by contemporary internal GE
records.®> While Xcel may dispute that GE advised to apply TIL 1277 to Sherco 3, an internal

Xcel email dated after the Catastrophe states that Xcel decided to apply TIL 1277 to finger

% GE Appellate Brief at 19 (citing Doc.480 at 570:18-571:9).
T GE Appellate Brief at 19-20 (citing Tr.Ex.29; Doc.480 at 673:12-23; 678:24-679:9).
8 GE Appellate Brief at 19 (citing Doc.480 at 570:18-571:9).

° GE Appellate Brief at 20 (citing Doc.480 at 584:2-585:1.); see also id. (Xcel’s 2010 internal email explains GE’s
lack of involvement in the 2011 outage: “We [at Sherco] have basically walked away from GE on the turbine and
generator service work([.]”) (citing Tr.Ex.1131).

60 Appellants’ Brief at 14-15, Aegis Ins. Servs., LTD. v. Gen. Elec. Co., No. A19-0640, 2020 WL 614775 (Feb. 10,
2020) (citing (Docs. 475 at 162:1-11, 478 at 942:9-24)), (hereinafter “Xcel Appellate Brief”), attached as Schedule
2

81 GE Appellate Brief at 20.
2 GE Appellate Brief at 20-21 (citing Doc.478 at 901:11-25; 893:24-894:3; Tr.Ex.38; Doc.478 at 8§93:12-894:24).

10



PUBLIC VERSION

dovetails in its turbines ‘“years ago,” suggesting that Xcel did, in fact, receive GE’s
recommendation.

II. XCEL AND ITS INSURERS FILE A LAWSUIT AGAINST GE TO RECOVER DAMAGES
CAUSED BY THE CATASTROPHE.

On November 15, 2013, Xcel and its insurers® sued GE to recover nearly $300 million in
damages associated with the Catastrophe, which involved the “failure of a low-pressure steam
turbine in” Sherco 3 “due to [SCC] in a rotor wheel.”® While Xcel settled with GE in 2018,
the Company’s insurers lost both at the district and appellate court levels, which unanimously
found in GE’s favor. The remainder of this section focuses first on a brief background of the
litigation followed by relevant factual and legal conclusions drawn by Minnesota courts
regarding Xcel’s role in the Catastrophe.

A. Brief Overview of Xcel’s Lawsuit Against GE.

Xecel and its insurers sued GE alleging five specific tort causes of action: (I) Fraudulent
concealment; (II) Willful and wanton negligence; (III) Gross negligence; (IV) Professional
negligence; and (V) Post-sale failure to warn.%” Xcel’s amended complaint claimed two factors
caused the Catastrophe: (1) improper design and manufacture of the turbine’s rotor wheel; and
(2) GE’s failure to warn Xcel about SCC risks and the potential for catastrophic unit failure.

After various dispositive motion filings and hearings, a jury trial, post-trial motion

practice, two appeals to the Minnesota Court of Appeals, and the Minnesota Supreme Court’s

0 GE Appellate Brief at 21 n.9 (citing Tr.Ex.30a).

4 As discussed supra, Sherco 3 is co-owned by Xcel and SMMPA, which were both involved in the lawsuit against
GE, along with Sherco 3’s insurers.

63 Aegis Ins. Servs., Ltd. v. Gen. Elec. Co., A19-0640, 2020 WL 614775 at *1 (Minn. Ct. App. Feb. 10, 2020).

%6 Notice at 2.

7 GE Appellate Brief at 4 (citing Add.82-93).

8 GE Appellate Brief at 4 (citing R.Add.13).

11
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denial of Xcel’s Petition for Review, Minnesota courts unanimously ruled in GE’s favor. The
five counts alleged in Xcel’s amended complaint were thus disposed of as follows:
(1) Count I/Fraudulent concealment—dismissed on post-appeal summary
judgment; (2) Count II/Willful and wanton negligence—jury’s verdict (Question
1) rejected this count; (3) Count I1I/Gross negligence—ijury’s verdict (Question 7)
rejected this count; (4) Count IV/Professional negligence—dismissed on summary

judgment before first appeal and not raised as an issue in that appeal; and (5)
Count V/Post-sale failure to warn—dismissed during trial on motion for JMOL.%

In doing so, Minnesota courts effectively concluded that Xcel’s negligent O&M of Sherco 3 was
the precipitating factor of the Catastrophe.

B. Relevant Factual and Legal Conclusions Drawn by Factfinders and
Minnesota Courts Regarding Xcel’s Role in the Catastrophe.

The factfinders and Minnesota courts deciding the dispute between GE and Xcel, both at
trial and on appeal, made several factual and legal conclusions regarding the Company’s O&M
of Sherco 3 and knowledge of SCC.

After presenting the evidence to the jury and district court, GE moved the court for a
judgment as a matter of law to Count V (post-sale failure to warn). The district court “granted
GE’s motion for judgment as a matter of law to Count V, reasoning that [Xcel] could not
reasonably be assumed to be unaware of the risk of harm.”’® In response, Xcel challenged the
district court’s decision, arguing that the court “erred and should have applied a standard that
ask[ed] whether [Xcel] had knowledge of a very specific time-based risk that plagued L-1 finger
dovetail rows in certain low pressure turbines.”’! The district court disagreed—noting that Xcel

“again attempts to shift their arguments after trial and misapplies the jury’s answers”—and found

® GE Appellate Brief at 11.

70 ORDER DENYING PLAINTIFFS® MOTION FOR JUDGMENT AS A MATTER OF LAW OR
ALTERNATIVELY FOR A NEW TRIAL at 11, attached as Schedule 3.

I ORDER DENYING PLAINTIFFS’ MOTION FOR JUDGMENT AS A MATTER OF LAW OR
ALTERNATIVELY FOR A NEW TRIAL at 11.

12
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that Xcel had instead “asked the court to focus on the risk of harm if [Xcel] did not ‘perform

proper and periodic rotor wheel inspections and maintenance to the LP turbine assembly.””’?

And “[t]o this question,” the district court “concluded that no reasonable jury could find that
[Xcel] was unaware of the risk of harm.””® The district court reasoned that “[t]he jury heard
substantial amounts of evidence regarding [Xcel]’s operation of [Sherco] 3 and knowledge of the
risk of [SCC].”"™ Specifically, the district court found as a matter of law that no reasonable jury
could find that Xcel was unaware of the risk of SCC and the potential harm it may cause to
Sherco 3 given the following:

[Xcel] knew SCC could cause failure to the Wilson Line, resulting in wheel
failure and buckets departing from the rotor. [Xcel] also knew the importance of
proper steam chemistry to minimize the risk of SCC and how to inspect for SCC.
[Xcel] also knew there was an industry-wide problem with SCC. [Xcel] could
not reasonably be assumed to be unaware of the risk of harm, because the risk was
disclosed in the manual that came with the turbine when it was purchased,
because [Xcel] employees had attended numerous seminars where GE discussed
the risk, and because [Xcel]’s own employees had advised other [Xcel] employees
about the risks of SCC. ... The evidence establishes that [Xcel] chose not to
involve GE in inspecting the turbine because it believed GE would recommend
the expensive “buckets off” inspection that was necessary to find SCC. [Xcel]
seems to want to hold GE to a standard of predicting exactly when a failure
catastrophic failure [sic] would occur without providing GE with the data and
access that would have allowed such a prediction.”

On appeal, Xcel argued “that it is entitled to a new trial because the district court
improperly granted JIMOL to GE on [Xcel]’s post-sale failure- to-warn claim before sending it to

the jury because the district court used an overly broad definition of the risk of harm about which

2. ORDER DENYING PLAINTIFFS’ MOTION FOR JUDGMENT AS A MATTER OF LAW OR
ALTERNATIVELY FOR A NEW TRIAL at 11 (citing and quoting Pls.” Special Verdict Questions 1 and 2, Sept.
21, 2018).

3 ORDER DENYING PLAINTIFFS® MOTION FOR JUDGMENT AS A MATTER OF LAW OR
ALTERNATIVELY FOR A NEW TRIAL at 12.

74 ORDER DENYING PLAINTIFFS® MOTION FOR JUDGMENT AS A MATTER OF LAW OR
ALTERNATIVELY FOR A NEW TRIAL at 14.

7> ORDER DENYING PLAINTIFFS’ MOTION FOR JUDGMENT AS A MATTER OF LAW OR
ALTERNATIVELY FOR A NEW TRIAL at 14-15.
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GE had a duty to warn.”’® The Minnesota Court of Appeals affirmed the district court and found
Xcel’s arguments “misguided.””” Much like the district court, the Minnesota Court of Appeals
found there was “ample evidence” that demonstrated both Xcel’s “general awareness of the risks
of SCC unrelated to operational anomalies” and “the general risk of SCC on [Sherco] 3 that
materialized.””® Specifically, the Minnesota Court of Appeals noted the following examples of
Xcel’s knowledge of SCC:

Here, ample evidence shows [Xcel]’s general awareness of the risks of SCC
unrelated to operational anomalies. For example, an [Xcel] System Health Report
stated that “[low-pressure turbines] also experience dovetail pin cracking
problems, erosion damage and may suffer from an industry-wide problem with
rotor wheel cracking . . .. Risks associated with wheel cracking involve wheel
failure and buckets departing the rotor. Resulting collateral damage could be
severe (i.e. due to mass imbalance and projectiles).” [Xcel] argues that, while GE
informed [Xcel] that “certain operational conditions could cause SCC to form in
the finger dovetails,” [GE] did not inform [Xcel] “that a different, more
substantial risk was present in these turbines: the risk of catastrophic failure due
to undetected SCC, unrelated to operational anomalies, caused by the mere
passage of time.” . . .. The district court properly determined that no reasonable
jury could find that [Xcel] was unaware of the general risk of SCC on Unit 3 that
materialized, and [Xcel] is not entitled to a new trial on that basis.”

In addition to the district and appellate courts’ findings that Xcel was objectively aware
of the risks SCC posed to Sherco 3, GE also provided additional examples of Xcel’s SCC
knowledge:

At trial, the Court and jury heard substantial amounts of evidence regarding
[Xcel]’s operation of [Sherco 3] and [Xcel]’s knowledge of SCC. One such
example was the testimony of Timothy Murray, [Xcel]’s turbine overhaul
specialist. Mr. Murray testified about his extensive knowledge of SCC, acquired
from his education, training, and experience (T.Tr. 305:16-19), from the Electric
Power Research Institute (T.Tr. 306:7-11), and from power generation industry
sources (T.Tr. 306:12-14). Murray knew SCC was an industry-wide problem, and
not only related to GE equipment. (T.Tr. 307:13-18.) Murray knew about the

76 Aegis Ins. Servs., LTD.
m Aegis Ins. Servs., LTD.
8 Aegis Ins. Servs., LTD.
79 Aegis Ins. Servs., LTD.

. Gen. Elec. Co., No. A19-0640, 2020 WL 614775, at *3 (Feb. 10, 2020).
. Gen. Elec. Co., No. A19-0640, 2020 WL 614775, at *3 (Feb. 10, 2020).
. Gen. Elec. Co., No. A19-0640, 2020 WL 614775, at *4 (Feb. 10, 2020).
. Gen. Elec. Co., No. A19-0640, 2020 WL 614775, at *4 (Feb. 10, 2020).

= = = =
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Wilson Line, where it was, and its susceptibility to SCC. (T.Tr. 307:19-309:20.)
Specifically as it relates to [Xcel]’ allegations in Count V that GE withheld
information concerning “the potential for failure in the LP turbine rotor wheel
around the Wilson Line or of steps that could be taken to detect SCC damage and
to prevent an LP turbine failure,” Mr. Murray testified as follows:

Q. Okay. To summarize, it’s fair to say during the period 1999 to 2011
you knew, one, about the risk of stress corrosion cracking in LP turbines?

A. Yes.
Q. Two, what causes stress corrosion cracking in LP turbines?
A. Yes.

Q. Three, how to control steam chemistry to minimize the risk of stress
corrosion cracking in LP turbines?

A. Well — that?
MR. EVINGER: Objection, foundation.
THE COURT: Did you know that or did you not know that?
THE WITNESS: More or less, I guess, I could say.

Q. Yeah. And you knew how to inspect for the presence of stress
corrosion cracking?

A. Yes, we did.

(T.Tr. 327:3-24.) Mr. Kolb, Sherco turbine engineer, testified to similar
knowledge. See, e.g., T.Tr. 593:19-594:7; 595:14-596:3. This testimony, among
various other testimony at trial, refuted [Xcel’s] allegations that [Xcel] was
unaware of the risks of SCC in connection with the operation of [Sherco 3].

The documentary evidence at trial also demonstrated [Xcel] knew well the
risk of harm due to SCC and how to inspect for it. See, e.g., GEK-63430 (Tr. Ex.
288); TIL 1121-3AR1 (Tr. Ex. 6); 12/7/10 System Health Report (Tr. Ex. 8(e)).
Indeed, [Xcel]’s System Health Report for the [Sherco 3] turbines dated
12/7/2010 (Tr. Ex. 8(e) at 2) states in part: “Risks associated with wheel cracking
involve wheel failure and buckets departing the rotor. Resulting collateral damage
could be severe (i.e. due to mass imbalance and projectiles).” This is exactly what

15
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happened on November 19, 2011, which shows prescient knowledge on the part
of [Xcel] of the potential risk it faced.%’

In addition to the legal and factual findings by Minnesota courts, the Special Verdict

Form returned by the jury after trial demonstrates that the factfinders made several important

factual and legal conclusions about Xcel’s O&M of Sherco 3. Of particular importance—and

irrespective of the legal relevance these findings and conclusions may or may not have had on

the legal claims at issue—the jurors who heard the evidence submitted by GE and Xcel

throughout the multiweek trial found as follows, according to the district court: (1) “GE did not

discover that the peril of a catastrophic failure due to [SCC] was impending for [Xcel];” and (2)

“[Xcel] was negligent in the operation and maintenance of [Sherco] 3, and this negligence was a

direct cause of property loss.

281

Special Verdict Form:

1.

10.

Put differently, the jury found that Xcel—and not GE—was responsible for the Catastrophe.®?

You must answer this question: Did GE discover that the peril of a
catastrophic failure due to stress corrosion cracking was impending for
NSP?

Yes No X

You must answer this question: Was NSP negligent in the operation and
maintenance of Unit 3?

Yes X No

If your answer to Question 9 was “Yes,” then answer this question:
Was NSP’s negligence a direct cause of the property loss at Sherco?

Yes X No 82

Specifically, the jurors answered the relevant questions in the

80 Defendants’ MOL Opposing Motion for Judgment as Matter of Law or for New Trial at 16-17, attached as

Schedule 4.

81 ORDER DENYING PLAINTIFFS’

ALTERNATIVELY FOR A NEW TRIAL at 6.
82 Special Verdict Form at 1-2, attached as Schedule 5.
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I11. REGULATORY PROCEEDINGS AT THE COMMISSION REGARDING THE CATASTROPHE.

From 2013 until the present, the Commission has taken several relevant regulatory
actions concerning the Catastrophe. The Commission’s September 3, 2013 Findings of Fact,
Conclusions, and Order (“2013 Order”) in Xcel’s 2012 rate case proceeding addressed insurance
proceed and repair cost issues as follows: 54

* Required Xcel to remove from rates all direct costs for the Sherco 3, except for property
taxes, from the 2013 test year.®

* Required Xcel to provide an analysis and report on the Sherco 3 total costs, insurance
recoveries, and costs not covered by insurance in its November 2013 rate-case filing.

* Required Xcel to provide a full accounting of repair costs and insurance recovery in its
2013 rate case to ensure that no repair costs reimbursed by insurance would be recovered
from ratepayers. %
The 2013 Order also stated that “[t]he Commission cannot at this time conclude who should bear
the significant costs the Company has incurred for replacement power” and deferred this issue to
the FCA proceedings.?’

On March 31, 2015, Xcel filed its final quarterly Sherco 3 Insurance Recovery Update,

which detailed the Company’s final Sherco 3 restoration project costs and insurance cost

(Footnote Continued from Previous Page)

83 The Court found the apportionment of fault not to be legally relevant.

84 Department Comments at 1 (citing Docket No. E002/GR-12-961).

85 Department Comments at 2 (also noting that “This determination focused only on operation and maintenance
expenses, not capital costs, and resulted in a $36.6 million reduction to Xcel’s revenue requirements as stated on
page 21 of the 12-961 order.”).

86 Department Comments at 1 (citing Docket No. E002/GR-12-961).

87 Department Comments at 2 (also noting that “Under Minn. R. 7825.2390 to .2920, utilities file detailed monthly
and annual reports on all automatic rate adjustments made through the fuel clause. These filings receive careful
review by interested stakeholders and by the Department, which files a report analyzing the year’s fuel-clause
activity and highlighting any concerns with accuracy, prudence, or related issues. The Commission holds an annual
meeting to examine and act on the utilities’ annual reports.”).
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recovery information.®® On August 31, 2015, the Commission issued an order requiring Xcel to
include Sherco 3 insurance proceeds as an offset to its rate base in the 13-868 proceeding.®’

On June 2, 2016, the Commission issued an Order Acting on Electric Utilities’ Annual
Reports and Requiring Additional Filings (“2016 Order”).”® The 2016 Order deferred any
decision on the recovery of replacement power costs related to the Catastrophe until there was a
sufficient record to determine if recovery was appropriate, and clarified that the Commission
may act in the future to remedy any inequities for ratepayers.”!

On September 20, 2018, Xcel reached a settlement with GE, which Xcel indicated would
be credited in its entirety to ratepayers.”” On December 3, 2018, Xcel updated the Commission
by stating that the Company planned on returning its GE settlement sum as a credit to customers
through the monthly FCA for the month beginning February 1, 2019.%

On December 6, 2018, the Commission issued a Notice of Comment Period requesting
comment on the following topics:

* Should the Commission authorize the refund amount and method proposed by Xcel for
the GE settlement related to the 2011 - 2013 Sherco 3 outage?

 Are all the issues related to the Sherco 3 outage resolved and, if so, should Xcel be
authorized to discontinue providing quarterly litigation updates?

« Are there any other issues or concerns related to this matter?”

88 Department Comments at 4 (citing Docket No. E002/GR-13-868).

89 Department Comments at 4 (citing Order Reopening, Clarifying, and Supplementing May 8, 2015 Order Docket
No. E002/GR-13-868).

% Department Comments at 4 (citing Docket Nos. E999/CI-03-802, E999/AA-12-757, - 13-599 and -14-579).

ol Department Comments at 4 (also noting that “On November 10, 2014, Xcel filed reply comments in Docket No.
E999/AA-13-599 identifying the Company’s total incremental replacement power costs due to the Sherco 3 outage,
$55,517,206 million, based on the use of a production cost model (Attachment I, pp. 3 and 7 of 49). Xcel’s
November 10, 2014 reply comments are available online at: Reply Comments™).

92 Notice of Comment Period at 2 (Sep. 30, 2020).
93 Notice of Comment Period at 2 (Sep 30, 2020).
94 Notice of Comment Period at 2 (Sep 30, 2020).
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In response to the Commission’s Notice of Comment Period, the Department of
Commerce (“Department”) and OAG filed comments. On January 14, 2019, the Department
filed comments recommending that: (1) Xcel’s request to refund the GE settlement proceeds
through the FCA be approved with a minor adjustment; and (2) Xcel be required to return a
portion of replacement power costs to ratepayers.”> The OAG agreed with the Department’s first
recommendation, and as to the second, recommended that the Commission withhold judgment
on the prudency of the replacement power costs resulting from the Catastrophe until the
conclusion of the related civil litigation process.”® The OAG also recommended that Xcel be
required to submit a compliance filing reporting all costs and regulatory proceedings related to
the litigation after the civil litigation is complete.”’

On January 29, 2019, Xcel filed reply comments, again recommending that the
Commission approve the Company’s GE settlement refund proposal but concluding that no
additional refunds or credits were necessary in connection with the Sherco 3 outage.”
Alternatively, Xcel recommended that the Commission allow the pending civil litigation to reach
its conclusion, including appeals, before conducting its own factual, legal, and regulatory
analysis.”

On April 11, 2019, the Commission issued an order that both authorized the refund

amount and method proposed by Xcel for its settlement with GE related Sherco 3 and required

93 Notice of Comment Period at 2 (Sep. 30, 2020).
96 Notice of Comment Period at 2 (Sep. 30, 2020).
97 Notice of Comment Period at 2 (Sep. 30, 2020).
98 Notice of Comment Period at 2 (Sep. 30, 2020).
9 Notice of Comment Period at 3 (Sep. 30, 2020).
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Xcel to submit a compliance filing at the conclusion of the civil litigation concerning the
Catastrophe. '

ANALYSIS & RECOMMENDATIONS

The Notice seeks input from interested parties on five issues, which the OAG addresses
sequentially in the following sections:

e Did [Xcel] provide the required compliance information related to the
November 19, 2011 accident at Sherco 3?

e Are all of the issues related to the Sherco 3 outage resolved and, if so,
should [Xcel] be authorized to discontinue providing quarterly litigation
updates?

e How should the Commission proceed regarding the issue of [Xcel]’s
prudency, recoverability of costs related to the accident, and ratemaking
treatment of replacement power and additional fuel costs?

e What further procedural steps, if any, do the parties recommend?

e Are there other issues or concerns related to this matter?'°!

1. XCEL PROVIDED THE COMMISSION-REQUESTED COMPLIANCE INFORMATION
RELATED TO THE CATASTROPHE.

On April 11, 2019, the Commission issued an order that both authorized the refund
amount and method proposed by Xcel for its settlement with GE related to the Catastrophe and
required Xcel to submit a compliance filing at the conclusion of the civil litigation.'%?
Specifically, the Commission’s April 11, 2019 Order required Xcel to submit a compliance filing
addressing the following information at the conclusion of the civil litigation against GE
regarding liability for damages related to the Catastrophe:

* Total cost to the Company (total company and Minnesota jurisdictional);

190 Notice of Comment Period at 3 (Sep. 30, 2020).
101 Notice of Comment Period at 1 (Sep. 30, 2020).
192 Notice of Comment Period at 3 (Sep. 30, 2020).

20



PUBLIC VERSION

* Identification of which of those costs have been recovered or approved for
recovery, including both the mechanisms of recovery and citations to the
Commission orders approving those recoveries;

* Identification of any attempts to recover costs that the Commission denied,
including citations to the Commission orders denying those recoveries;

* Identification of any costs that the Commission has deferred or delayed final
decisions on, including citations to Commission orders deferring or delaying

those recoveries; and

* Identification of any insurance proceeds or settlements with third parties,
including description of how those proceeds have been returned to ratepayers.'®

On June 24, 2019, March 10, 2020, and May 26, 2020, Xcel submitted compliance filings
regarding the status of the ongoing civil litigation. In its May 26, 2020 filing, Xcel notified the
Commission that the Minnesota Supreme Court recently denied the Company’s insurers’ petition
for further review and that the litigation with GE had concluded. '

Accordingly, on August 24, 2020, Xcel submitted filing that was intended to comply with
Order Point 2 in the Commission’s above-referenced April 11, 2019 Order.!% While the OAG
certainly disagrees with the conclusions drawn by Xcel in its compliance filing—as discussed
more fully infra—the Commission should accept the Company’s filing as complete and in
compliance with past Commission order.

II. REPLACEMENT POWER COSTS REMAIN UNRESOLVED, BUT THE OAG RECOMMENDS

THAT THE COMMISSION ALLOW XCEL TO DISCONTINUE PROVIDING QUARTERLY
LITIGATION UPDATES.

Since December 2013, Xcel has filed quarterly compliance filings with the Commission

regarding the Catastrophe “[a]s required by Order Point 9 of the Commission’s Order in [Xcel’s]

193 Notice of Comment Period at 3 (Sep. 30, 2020) (citing ORDER AUTHORIZING SHERCO UNIT 3
RATEPAYER REFUND AMOUNT AND METHOD AND REQUIRING COMPLIANCE FILING (Docket No. E-
999/AA-17- 492).

104 Notice of Comment Period at 3 (Sep. 30, 2020).
195 Notice of Comment Period at 3 (Sep. 30, 2020).
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2012 electric rate case (Docket No. E002/GR-12-961).”'% These quarterly filings have focused
on “Sherco Unit 3 total costs, insurance recoveries, and costs not covered by insurance.” !’

While the ratepayer-related replacement power costs associated with the Catastrophe
have not yet been resolved—and are discussed in greater detail infra—the civil litigation
between Xcel, the Company’s insurers and GE has reached completion. After a jury trial and
post-trial motion practice, the Minnesota Supreme Court declined a petition to review a Court of
Appeals order that affirmed the district court’s denial of Xcel’s insurer’s motion for a judgment
as a matter of law or a for a new jury trial and dismissing all claims against GE. Likewise, Xcel
also settled its lawsuit with GE in 2018 and all settlement funds have been reimbursed to
Minnesota ratepayers.

Therefore, since the underlying lawsuit involving GE has run its course, there is no
longer a need for Xcel to continue to file quarterly compliance filings. The Commission,
however, should order Xcel to notify the Commission of updates related to Sherco 3.

III. THE COMMISSION SHOULD ORDER XCEL TO REIMBURSE MINNESOTA RATEPAYERS

FOR ALL OUT-OF-POCKET REPLACEMENT FUEL COSTS RELATED TO THE
CATASTROPHE.

The OAG urges the Commission to order Xcel to reimburse Minnesota ratepayers for all
out-of-pocket costs incurred as a result of the Catastrophe for two m