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RE: In the Matter of Farmers Mutual Telephone Company Complaint Against Frontier

Communications of Minnesota, Inc. re: Early Termination Fees.
Docket No. P522, P405/C-13-941

Dear Dr. Haar:

Attached are the comments of the Minnesota Department of Commerce (Department) in response
to Frontier Communications of Minnesota, Inc.’s Request for Reconsideration or Amendment in

the above referenced matter.

The petition for reconsideration or amendment was filed on February 10, 2013 by:

Robert Cattanach

Dorsey and Whitney LLP
50 South Sixth Street, Suite 1500

Minneapolis, MN 55402
and

Kevin Saville

Vice President and Associate General Counsel
Frontier Communications Corporation

2378 Wilshire Boulevard
Mound, MN 55364

The Department recommends that the Frontier Request be denied and is available to answer any

questions the Commission may have.

Sincerely,

/sl KATHERINE DOHERTY
Rates Analyst
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BEFORE THE MINNESOTA PUBLIC UTILITIES COMMISSION

COMMENTS OF THE
MINNESOTA DEPARTMENT OF COMMERCE

DOCKET NO. P522,405/C-13-9411

I BACKGROUND

On October 8, 2013, Farmers Mutual Telephone Company (Farmers) filed a Complaint and
Request for Temporary Relief (Complaint) regarding the “anticompetitive and unreasonable
business practices of Frontier Communications of Minnesota, Inc. (Frontier). Farmers stated that
Frontier's “inappropriate imposition of early termination fees and use of automatic renewal of
contract terms without first obtaining informed customer consent ... has interfered with
customers' ability to exercise their choice of provider of telecommunications services and has
created a barrier to Farmers' ability to effectively compete.”!

On October 22, 2013, Frontier filed a motion to dismiss the complaint, stating that 1) Farmers
acknowledged in its complaint that Frontier bills an early termination fee for ‘High Speed
Internet service’ which is not regulated by the Commission, 2) There is no basis to investigate the
Complaint with respect to the Digital Phone service because Frontier fully notifies its customers
of the applicable rates, terms, and conditions, including the service agreement term and auto-
renewal provision both at the time that service is ordered and monthly on the bills customers
receive; and 3) Farmers complaint is premature since Frontier did not seek to mediate its issues
with Frontier prior to initiating a complaint as required by its interconnection agreement with
Frontier.””2

On November 22, 2013, Farmers and the Department filed comments in opposition to Frontier’s
motion.

I Complaint, page 1.
2 Frontier Motion to Dismiss, October 22, 2013.
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On January 30, 2014 the Commission issued an Order Finding Jurisdiction, Finding Grounds to
Investigate and Requiring an Answer (Order Finding Jurisdiction).

On February 10, 2014, Frontier filed a Request for Reconsideration or Amendment (Frontier
Request).

IL. DEPARTMENT RESPONSE TO FRONTIER’S REQUEST
FRONTIER’S PETITION

Frontier states in its petition that “the Commission asserted jurisdiction to investigate Farmers’
complaint without differentiating the investigation of local service issues and interstate issues,
much less high-speed Internet services.”

Frontier seeks reconsideration or amendment to clarify that:

1. The Commission is not asserting jurisdiction with respect to internet or interstate
services; and that

2. The Commission will exercise jurisdiction only with respect to that portion of
services provided by Frontier that encompass intrastate telephone services.

In support of its Request, Frontier argues that 1) Frontier’s telephone and internet services are a
la carte and not bundled and 2) the Commission has no jurisdictional authority to regulate high-
speed internet service.

FRONTIER’S TELEPHONE AND INTERNET SERVICES ARE PRESENTED AND MARKETED
TO CONSUMERS AS “BUNDLES”

Frontier states that it offers customers three categories of service — local telephone service, intra-
and inter-state long distance, and high speed internet services. Frontier appears to admit that it
“offers service bundles that include some combination of local telephone service features and
long distance services.”? With respect to Frontier’s high-speed internet service, however,
Frontier states that the use of the term ‘bundling’ is incorrect and misleading. Frontier states that
“although purchasers of both Frontier’s Digital Phone service and broadband high-speed internet
service receive discounts to each of these services if both services are purchased, it is inaccurate
to call these ‘bundled services.””*

3 While Frontier appears to concede on page 2 that its “Digital Phone” services are bundles, on page 4 of its petition
Frontier appears to equivocate, stating that the Digital Phone products could only “arguably... be thought of as a
‘bundled’ service that includes both intra- and inter-state telephone services.” .

4 Frontier Request, page 2.



Docket No. P522,405/C-13-941
Analyst assigned: Katherine Doherty
Page 3

The Department finds Frontier’s statement puzzling. Bundled service is addressed in Minn. Stat.
237.626 Subd. 2, titled “Bundled Service,” where it makes it clear that: “A telephone company
or telecommunications carrier may offer telecommunications services subject to the regulatory
jurisdiction of the commission as part of a package of services that may include goods and
services other than those subject to the commission's regulatory jurisdiction.” Consistent with
the statute, the term “bundle” is commonly used by both consumers and by providers of services
to describe two or more services purchased together, with a discount available as a result of the
combined purchase.

Further, Frontier clearly markets varying combinations of high-speed internet service and local
and long distance service as “bundles,” (not as “distinct sets of services to which the discount
applies,” as Frontier claims).

In reviewing Frontier’s website, when the “residential” tab on the home page of Frontier’s
website (Frontier.com) is selected (See DOC-Exh. 1), the page invites consumers to “choose your
bundle.” Alternatively, if the viewer selects residential “products,” a drop-down menu allows the
viewer to select “internet,” “phone”, “TV,” or “Protection and Online Security.”

Regardless of which option is selected, (“Choose your bundle,” “Internet,” “Phone,” “TV,” or
Protection and Online Security”), the consumer must then provide his/her address, presumably to
ensure that the inquiring customer is located within Frontier’s service area. Once an appropriate
address is entered, the customer is directed (again, regardless of the option selected initially) to a
page which displays three choices: “Triple Play” (sub headed “Internet +TV+Phone”), “Double
Play - Internet + Phone” and “Double Play — Internet + TV.” The customer is invited to “Choose
your internet bundle first, then choose your security bundle.” (DOC-Exh. 2)

If “Double Play — Internet + Phone” is selected, the potential customer is invited to choose
among several options, each of which includes some combination of high-speed internet, local,
and long distance service. If, the customer selects “see details,” the customer is provided with a
description of the bundle, which displays the option selected and states “this bundle includes:
... as shown in DOC-Exh.3.

Further, while Frontier claims that it “is “abundantly clear” that that the early termination fees
apply only to the termination of the high-speed internet services, information publicly available
on Frontier’s website indicates that it is wholly unclear.

Frontier’s “Terms and Conditions” (see fine print at the bottom of Frontier.com’s home page
under the heading “Get To Know Frontier”) posted on its website also refer to “bundles” which
include high-speed internet service as well as varying combinations of local and long distance
service (see DOC- Exh. 4). The Terms and Conditions indicate that early termination fees apply,
but none of the Terms and Conditions applicable to bundles of high-speed internet and telephone
services posted on the website appears to allocate the fee to one or another of the services within
the bundle. The Terms and Conditions for “High-Speed Internet Offer Bundled with Digital
Phone State Unlimited Voice-Calling Plan,” for example, which combines high-speed internet
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service with local and intrastate long distance, states only that the bundle “requires a one- or two-
year Price Protection Plan. A $200 early termination fee applies.” (DOC-Exh. 5)

THE ISSUE BEFORE THE COMMISSION IS NOT WHETHER THE COMMISSION HAS
AUTHORITY TO REGULATE HIGH-SPEED-INTERNET SERVICE

Frontier’s petition discusses at great length, as it did in its initial Motion to Dismiss and in oral
argument before the Commission, that the Commission lacks legal authority to regulate the rates,
terms, and conditions applicable to high-speed internet service. However, no party has claimed
that the Commission should assert its authority to regulate retail high-speed internet service, and
the Commission’s Order Finding Jurisdiction, Finding Grounds to Investigate, and Requiring an
Answer does not indicate that the Commission is asserting authority over rates, terms, and
conditions applicable to stand-alone retail high-speed internet service. Frontier’s attempt to
characterize the disputed issue in this docket as one of the Commission’s authority over high-
speed internet service is misplaced and misleading. The Commission clearly recognized this at
the January 14, 2014 hearing? prior to making its decision:

Mr. Saville (at 13:48): I would like to focus on what I view as the paramount issue here
which is the issue of whether or not the Commission has jurisdiction over high speed
internet broadband service which is really the focus of the complaint.

Chair Heydinger: Excuse me. I’'m going to interrupt for just a minute because I think
your characterization of the issue is what’s at issue here. You characterize this as a
dispute over broadband and whether we have jurisdiction and the other side takes issue
with that characterization, so I think that is the important question for you to address.
Why is this broadband only, and why is it not involving telephone service?

The Commission thoughtfully considered and clearly understood Frontier’s position with respect
to the scope of the Commission’s jurisdiction, and still voted unanimously to reject Frontier’s
request to narrow the scope of its investigation. There is no need to reconsider these arguments.

Commissioner Boyd (at 25:09) Mr. Saville, on bundled service, is it your position that if
there is a dispute on bundled service about some of the contractual arrangements or a
dispute about service terms, is it your position that we can’t investigate bundled service
because it includes internet service?

Mr. Saville: Our position is first, this is not a bundled service, high speed internet is a
separate service from the telephony service and the fact that the consumer subscribes to
two different services does not make it a bundled service.

Commissioner Boyd: I understand that. I'm just trying to figure out if your position is
that should a dispute arise with a bundled service that includes s state-regulated and a
non-state regulated service that we can’t touch that?

5 See January 7, 2014 Agenda Meeting, at http://www.puc.state.mn.us/PUC/calendar/index.html;
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Mr. Saville: My position is that with respect to the internet service that this Commission
doesn’t have jurisdiction over the rates, terms, and conditions with respect to internet
service and that it has no authority to make any determination with respect to internet
service.

Finally, the Commission recognized its authority to investigate the relationship between the
services at issue, whether regulated or non-regulated, and the impact that an early termination fee
applicable to one might have on the other.

Commissioner Lange (at 34:58): From the customer’s perspective, in terms of the things
that they agree to and pay for, is it a bundle or is it separate?

Mr. Merz: 1 think that’s what your investigation is going to have to find out.

Chair Heydinger (at 38:20): Ms. Jensen, is part of the issue here whether or not the
services are so closely tied together that it was obvious and implicit that to terminate any
one of them required termination of all, and that that fee would kick in vs. separation of
these that would clarify how one would terminate one portion of the service vs. another?
Is that part of what you anticipate would be examined in the course of this?

Ms. Jensen: It appears so.

The Commission, in its Order Finding Jurisdiction, acknowledged that “federal law preempts
Commission authority to determine prices or other terms for a standalone retail interstate long
distance service or a stand-alone retail internet access.”® It is as yet unknown whether the high-
speed internet service at issue is truly “standalone.” While Frontier claims that it does not offer
high-speed internet service in a “bundle” with regulated telephone services, it presents and advertises
the service as a “bundle” to consumers. To the extent that an early termination fee is perceived by
customers to be associated with a bundle which includes intrastate telephone services, and to the
extent that (as stated in Farmers’ complaint) Frontier’s practices interfere with customers’ ability to
exercise their choice of provider of telecommunications, the Commission’s jurisdiction is clear.

III. CONCLUSION

The Commission ‘s decision was well-informed, reasoned, and appropriate. In its Petition
Requesting Reconsideration or Amendment of the Commission’s Order, Frontier has presented
no new arguments, new evidence, or information that the Commission has not already considered
and rejected, or that would compel a different conclusion.

6 Order Finding Jurisdiction, pages 3-4.
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IV.  COMMISSION OPTIONS

A. Deny Frontier’s Request for Reconsideration or Amendment and require an answer to the
Complaint.
B. Find that one or more of the issues cited by Frontier warrant reconsideration, and proceed

to reconsider or amend the January 30, 2014 order.
V. DEPARTMENT RECOMMENDATION
The Department recommends option A. The Commission should deny Frontier’s request for

reconsideration or amendment of the Commission’s January 30, 2014.

/sm
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www.Frontier.com
Terms and Conditions

High-Speed Internet Offer Bundled with Digital Phone State Unlimited Voice-Calling Plan

Monthly modem fee of $6.30 applies in addition to promotional price. New bundled Frontier High-Speed Internet and unlimited intra-
state long distance voice-calling plan for residential customers only. Services subject to availability and may require feature-enabled
equipment. Requires a one- or two-year Price Protection Plan. A $200 early termination fee applies. Installation options vary and
charges may apply. Applicable taxes, surcharges and USF (Universal Service Fee) charges apply. If You move your residence out of
Frontier's service territory, we will impose a termination fee of $50 instead of the termination fee stated above. Intra-state long distance
minutes exclude 900, international, and directory assistance calls and apply only to direct-dialed calls made from your main home
telephone number (and on second phone line with qualifying free second phone line offer with High-Speed Internet). Also see "Digital
Phone State Unlimited Offers". Other restrictions may apply.

Tennessee Residents: This offer contains telecommunications services that are also available separately. Should you desire to
purchase only one of the services included in this offer, without additional products or services, you may purchase that
particular service individually at the price posted on www.frontier.com or filed with the Tennessee Regulatory Authority.

Last Updated: October 14, 2010




CERTIFICATE OF SERVICE
I, Sharon Ferguson, hereby certify that | have this day, served copies of the
following document on the attached list of persons by electronic filing, certified
mail, e-mail, or by depositing a true and correct copy thereof properly enveloped
with postage paid in the United States Mail at St. Paul, Minnesota.

Minnesota Department of Commerce
Comments

Docket No. P522,405/C-13-941
Dated this 20" day of February 2014

/s/Sharon Ferguson
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