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I. INTRODUCTION 
 
 The Office of the Attorney General - Antitrust and Utilities Division (“OAG”) submits the 

following comments regarding the Joint Request (“Petition”) by Interstate Power and Light 

Company (“IPL”) and Minnesota Energy Resources Corporation (“MERC”) for approval of the sale 

of IPL’s Minnesota gas distribution system.  IPL and MERC (“Petitioners”) seek Commission 

approval of the transfer by IPL of assets and service rights and obligations to MERC.  The Petition 

was made pursuant to Minn. Stat. § 216.B.50 and Minn. Rule, part 7825.1800. 

 The OAG recommends that should the Commission approve the transaction, it do so only 

with conditions to protect the interests of ratepayers.  Specifically, the OAG recommends that the 

Commission take the following actions to ensure that the sale is consistent with the public interest: 

1. Maintain the current rates for IPL’s gas customers until a rate case is filed 
authorizing a change in rates; 
 



2 
 

2. Separately identify the costs associated with setting rates between IPL’s former 
customers and MERC’s current customers for at least five years; 
 

3. Maintain IPL’s current obligation to remediate contaminated manufactured gas 
plants located in Minnesota and deny the Petitioner’s request to transfer the 
obligation to MERC; 
 

4. Incorporate the level of deferred taxes currently reflected in IPL’s Minnesota 
jurisdictional reports into the rates for former IPL customers by amortizing it over a 
period of five years; and, 
 

5. Conduct public hearings in IPL’s service territory to allow ratepayers to 
meaningfully participate in the process. 

 
II. SUMMARY OF PETITION 

 
On February 4, 2014, IPL and MERC filed the Petition with the Minnesota Public Utilities 

Commission to approve the sale of IPL’s Minnesota gas operations, service territories, and service 

rights and obligations pursuant to an Asset Sale and Purchase Agreement.  The sale price is 

estimated at $9.4 million subject to adjustments at the time of closing, which represents the book 

value of IPL’s Minnesota properties.1  IPL serves approximately 10,600 customers, primarily 

located in southern Minnesota.  IPL’s customers and service territory would be combined with 

MERC’s gas operations in Minnesota, which currently serves approximately 214,000 customers, 

including communities near IPL’s service areas. 2  According to the Petitioners, the combination of 

IPL’s distribution and gas supply operations with MERC’s will not result in any disruptions or 

create any other transitional problems.3  The Petitioners request that, upon approval, MERC’s 

tariffs, including its rates and service obligations, apply to the former IPL Minnesota customers. 

IPL has not requested a rate increase in its Minnesota gas jurisdiction in more than 18 years, 

purportedly due to the limited size of IPL’s service territory and the cost of seeking a rate case 

relative to the number of customers.  The Petitioners contend that IPL customers enjoyed 

                                                 
1 Petition at 8 
2 Petition at 2. 
3 Petition at 12. 
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substantial benefits by avoiding rate increases over the past 18 years, resulting in the lowest rates of 

any Minnesota gas utility.  As part of the request for approval, the Petitioners propose that IPL’s 

current customers be transitioned to MERC’s rates and tariffs in effect on the date of closing.4 The 

transition would result in substantially higher rates for former IPL customers.  For example, the 

OAG estimates that the transition of IPL’s residential customers to MERC rates would increase 

their average annual charges by 45.18%.  The Petitioners argue that a rate increase for former IPL 

customers through the proposed transaction would be more efficient than waiting to incorporate the 

new customers after MERC’s next rate case.  MERC asserts that it would incur additional (but 

unspecified) billing costs to accommodate different rates for former IPL customers if the rates are 

not adjusted in conjunction with the transaction. 

The sale, as currently proposed, would also transfer the obligation for cleanup of IPL’s 

former manufactured gas plant (“FMGP”) site in Austin to MERC.  IPL currently recovers costs of 

$494,017 for the Austin FMGP annually, and the current estimate for the remaining cleanup costs is 

up to $4 million.5   Under the proposed transaction, MERC would be responsible for the first $3 

million for cleanup and 50% of any further costs.  IPL would retain the obligation for cleanup of 

five other FMGP sites in Albert Lea, Fairmont, New Ulm, Owatonna, and Rochester, with total 

liability of approximately $1.8 million.6  Another provision of the transaction requires MERC to 

pay IPL, beginning four years after the closing of the transaction, the difference between MERC’s 

revenue recovery minus the costs for the cleanup of the Austin FMGP site adjusted for other costs 

and obligations.  The proposal would immediately result in increasing rates for all existing MERC 

customers by approximately $2.23 per year because the Austin FMGP costs would be spread across 

                                                 
4 Petition at 16. 
5 Petition at 17 
6 Petition at 19. 
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MERC’s entire customer base.7  According to the Petitioners, the transaction meets the 

requirements of Minnesota law as “consistent with the public interest” and should be approved. 

III. LEGAL STANDARDS 

 Minn. Stat. § 216B.50 requires a utility to seek approval from the Commission to sell any 

assets worth more than $100,000.  The Commission will approve the sale if it is “consistent with 

the public interest.”8  The public interest standard “does not require an affirmative finding of public 

benefit,” but rather a finding that the transaction is compatible with the public interest.9   

 The Commission has “exclusive control”  to set utility rates.10  The Commission must set 

rates that are “just and reasonable,” and are “not unreasonably preferential, unreasonably 

prejudicial, or discriminatory.”11  The procedures for changing rates are codified in Minnesota 

Statutes section 216B.16. 

IV. ANALYSIS 
 

A. PETITIONERS HAVE NOT DEMONSTRATED THAT INCREASING RATES WITHOUT A 

COMPREHENSIVE RATE CASE IS CONSISTENT WITH THE PUBLIC INTEREST. 
 
 The Petitioners propose to substantially increase the natural gas rates for more than ten 

thousand IPL customers without filing a rate case.  The proposal would also immediately increase 

the rates of more than two hundred thousand MERC customers who would take on the added 

expense of IPL’s FMGP in Austin.  Without a general rate case filing, the Commission does not 

have the information necessary to make an informed decision about whether the proposed rate 

increases are just and reasonable.  Increasing rates outside of a rate case does not conform with the 

Commission’s historic treatment of property acquisition matters and is not consistent with the 

                                                 
7 Petition at 17. 
8 Minn. Stat. § 216B.50, subd. 1. 
9 In the Matter of N. States Power Co,, a Minnesota Corp., and ITC Midwest LLC for Approval of a Transfer of 

Transmission Assets and Route Permit, Docket No. E-002/PA-10-685, 2010 WL 5462980 (2010). 
10 Computer Tools & Eng’g, Inc. v. N. States Power Co., 453 N.W.2d 569, 572 (Minn. Ct. App. 1990); Minn. Stat. § 
216B.03 
11 Minn. Stat. § 216B.03. 
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public interest.  If the Petitioners believe it is necessary to increase rates for customers, they should 

seek an increase by filing a rate case. 

1. The Procedures for a Rate Case Provide the Commission with the 
Information Necessary to Make an Informed Decision. 
 

The Minnesota Public Utilities Act details the comprehensive procedures used for changing 

rates by filing a rate case in Minnesota Statutes section 216B.16.  When proposing a rate change, 

the utility bears the burden of proving that the rate change is just and reasonable.12  The utility must 

provide evidence to support the rate change by filing a cost-of-service study, as well as “statements 

of facts, expert opinions, substantiating documents, and exhibits,” and details about its energy 

conservation plan.13  Once the Commission has established utility rates, “no public utility shall . . . 

by any device whatsoever, or in any manner, charge, demand, collect, or receive from any person a 

greater or less compensation for any service rendered . . . than that prescribed in the schedules of 

rates.”14  By crafting such a detailed procedure for ensuring that rate increases are just and 

reasonable, the legislature clearly intended for those procedures to be used when utilities request 

rate increases.  Instead, the Petitioners ask the Commission to implement a rate increase outside of a 

rate case and without any input from ratepayers because it will be less complicated for MERC to 

administer.15 

Utilities are required to seek increased rates only in a rate case for good reason.  The 

procedures ensure that the Commission has the information from all parties necessary to make an 

informed decision about whether rates are just and reasonable.  The Petitioners argue that the 

                                                 
12 Minn. Stat. § 216B.16, subd. 4. 
13 Minn. Stat. § 216B.16, subd. 1; Minn. R. 1825.4300. 
14 Minn. Stat. § 216B.06. 
15 When asked to provide the legal authority to request rate increases outside of a rate case, Petitioners were initially 
unable to identify any specific authority to do so.  See Response to OAG IR 002. “[A]s a creature of statute, the 
[Commission] has only the powers provided by the legislature.” In re Excelsior Energy, Inc., 782 N.W.2d 282, 289 
(Minn. Ct. App. 2010).  “[A]ny reasonable doubt about the existence of a power in the commission should be resolved 
against the exercise of such power.”  Id.  See also n.Error! Bookmark not defined.. 
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Commission should disregard the well-established ratemaking process because the proposed 

shortcut would be easier and cheaper to administer.  Instead of providing the Commission with the 

information required to decide whether the proposed rate increase is just and reasonable, MERC 

would increase the rates of IPL’s residential customers by potentially more than 45% and shift 

FMGP cleanup costs of almost $4 million onto MERC customers without the benefit of a contested 

hearing or the opinions and analysis of the many experts who would provide the testimony 

necessary to evaluate the rate increase request. 

For example, the initial filing in MERC’s recent rate case comprises four volumes, 

including testimony and exhibits from 14 company witnesses.16  Additional testimony was  filed by 

many interveners, including the OAG.  In comparison, the filing in this case is made up of fewer 

than 40 pages and is accompanied by only a handful of exhibits.  The record contains no expert 

testimony or analysis.  Rather than making a considered determination with input from many 

sources, the Commission would have to rely on the Petitioners’ assurances that the rate increase is 

just and reasonable.  In addition, permitting an increase outside of a rate case could open the door 

for other utilities to seek similar advantages in the future and create a dangerous precedent for 

increasing rates without applying the procedural safeguards of Minnesota Statutes section 216B.16.  

While it may be financially advantageous for utilities to find creative ways to increase rates, the 

OAG doubts that establishing such a process would be in the interest of ratepayers or protect their 

right to due process.  Instead of sidestepping the statutory mechanisms, the proper procedure for the 

Petitioners to increase utility rates is to file a new rate case. 

                                                 
16 In the Matter of the Application of Minnesota Energy Res. Corp. for Authority to Increase Rates for Natural Gas 

Serv. in Minnesota, Docket No. G011/GR-13-617. 
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2. The Commission’s Historical Preference is to Increase Utility Rates 
Through a Rate Case. 
 

The Commission has not historically increased rates through property acquisition dockets.  

When the OAG asked the Petitioners for the legal authority to increase rates outside of a rate case, 

they initially identified a twenty-six-year-old case in which the Commission ordered a purchasing 

utility to decrease rates of customers acquired by the transaction.17  Specifically, the Petitioners 

note that in the 1988 sale of Bigfork Valley Electric to Minnesota Power and Light, the 

Commission found that “if the sale is approved, Bigfork’s customers will become customers of 

[Minnesota Power] at the applicable existing MP rates.”18  The Petitioners conveniently fail to 

include the very next sentence in the Commission’s Order: “This is likely to result in rate reductions 

of up to 45% for Bigfork’s residential customers and 30% for other customers.”19  The Commission 

approved the sale and the altered rates only after it had concluded that the sale would not increase 

rates for either the Bigfork customers who would be joining MP or the customers that MP already 

served.   

Consistent with the Bigfork case cited by the Petitioners, the Commission has periodically 

approved rate reductions in the context of property acquisitions.  In In the Matter of a Petition by N. 

Minnesota Utilities for Approval of a Proposed Acquisition of Natural Gas Distrib. Facilities from 

the City of Warroad, Minnesota and of an Increase in Demand Units, the Commission noted that 

approving the sale and moving the Warroad customers to Northern Minnesota Utilities would 

reduce their rates by nearly $200 per year based on average usage, and reduce firm customer rates 

                                                 
17 Petitioners’ Response to OAG IR 002. 
18 In the Matter of the Joint Petition for the Approval of Minnesota Power and Light Company’s Purchase and Bigfork 

Valley Elec. Service Company’s Sale of Utility Prop., Order Approving Transfer of Utility Property and Service Area, 
Docket No. E-014,013/PA-88-34, at 3. 
19

Id. 
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by approximately 23 percent.20  In both of these cases, the Commission approved rate changes in 

the context of property acquisitions only when the proposal would reduce the rates of all customers.  

Those situations could not be more different from the Petitioners’ proposal, which would increase 

rates for both the new customers and MERC’s existing customers. 

Petitioners also provided a copy of a thirty-five-year-old case in which the Commission 

permitted a utility to increase utility rates in a property acquisition docket on the day these 

Comments were filed.21  Based on its limited opportunity to review the case, the OAG concludes 

that the matter only further demonstrates why the Commission should deny the Petitioners’ request 

to increase rates for IPL customers.   

In In the Matter of the Joint Petition of Minnesota Power and Light Co. and Rainy River 

Improvement Co. Requesting an Order Authorizing the Purchase of all of the Electric Utility 

Property of Rainy River by Minnesota Power and Light, Rainy River and Minnesota Power and 

Light (“MP&L”) requested authorization for MP&L to purchase Rainy River’s entire electric 

system and expand its service area to include Rainy River’s customers.22  The Commission initially 

approved the transaction, but withdrew its approval when it determined that doing so would 

increase rates and ordered MP&L to submit alternative rate proposals.23  Rather than increase the 

Rainy River customer’s rates directly, the Commission ordered MP&L to phase-in their rates over a 

                                                 
20 Docket No. G-007/PA-92-348. 
21

In the Matter of the Joint Petition of Minnesota Power and Light Company and Rainy River Improvement Company 

Requesting an Order Authorizing the Purchase of all of the Electric Utility Property of Rainy River by Minnesota 

Power and Light, E-018, E-015/SA-78-1032.  See also Supplemental Response to OAG IR 002 (April 4, 2014) (copies 
of three PUC orders provided to OAG by MERC on April 7 are attached as Exhibits A, B, and C). 
22 In the Matter of the Joint Petition of Minnesota Power and Light Company and Rainy River Improvement Company 

Requesting an Order Authorizing the Purchase of all of the Electric Utility Property of Rainy River by Minnesota 

Power and Light, E-018, E-015/SA-78-1032.   
23 In the Matter of the Joint Petition of Minnesota Power and Light Company and Rainy River Improvement Company 

Requesting an Order Authorizing the Purchase of all of the Electric Utility Property of Rainy River by Minnesota 

Power and Light, Order Partially Rescinding Previous Order, E-018, E-015/SA-78-1032 (1979). 
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period of three years utilizing a series of riders.24  In reviewing and approving the Rainy River sale, 

the Commission never considered increasing rates immediately at any time.25  

In addition, the Rainy River sale is distinguishable from the matter at hand for several 

reasons. First, the Commission only approved the Rainy River sale after hearing testimony that 

acquiring Rainy River would actually decrease the cost of service for MP&L’s entire system.26  In 

contrast, the Petitioners in this case have not established that purchasing IPL’s assets would reduce 

MERC’s cost of service, and no testimony has been introduced to that effect.  Second, while the 

Commission did ultimately approve a limited phase-in of rates, it appears that at the time the 

Commission rescinded its prior approval of the Rainy River Sale, MP&L had already included the 

Rainy River assets in rate base in its ongoing general rate case.27  The Commission thus had the 

opportunity to consider the Rainy River assets in the context of MP&L’s general rate case.  In this 

case the Commission would have no similar opportunity, as MERC’s ongoing rate case does not 

include the IPL assets.28  Third, the Rainy River sale regarded significantly lower increases in rates 

than the Petitioners have proposed in this case.  Rainy River residential customers would have seen 

increased average annual charges of 21.4%, while commercial and industrial customers would have 

increases of up to 64%.  As the OAG discusses below in Section C,  under the Petitioners’ proposal, 

IPL’s residential customers would see average annual charges increase by 45.18%, while some 

commercial and industrial customers could have increases of more than 150%.  Fourth, the 

                                                 
24 In the Matter of the Joint Petition of Minnesota Power and Light Company and Rainy River Improvement Company 

Requesting an Order Authorizing the Purchase of all of the Electric Utility Property of Rainy River by Minnesota 

Power and Light, Order Concerning a Phase-In of Rates, E-018, E-015/SA-78-1032 (1980). 
25 Id. 
26 Id. 
27 In the Matter of the Joint Petition of Minnesota Power and Light Company and Rainy River Improvement Company 

Requesting an Order Authorizing the Purchase of all of the Electric Utility Property of Rainy River by Minnesota 

Power and Light, Order Partially Rescinding Previous Order, at 2, E-018, E-015/SA-78-1032 (1979) (“[O]ne issue in 
the currently pending MP&L general rate case, Docket No. E-015/GR-78-514, is the propriety of inclusion of certain 
facilities related to this petition in MP&L’s rate base.”). 
28 In the Matter of the Application of Minnesota Energy Resources Corporation for Authority to Increase Rates for 

Natural Gas Service in Minnesota, Docket No. G011/GR-13-617. 
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Commission held public hearings before originally approving the Rainy River sale, and only 

approved the phase-in after soliciting comments from all parties to the sale and to MP&L’s ongoing 

rate case.29  Although the OAG recommends them, there have been no public hearings in this matter 

thus far, and the parties to MERC’s pending rate case will not have the opportunity to present their 

comments.  For all of these reasons, the Rainy River asset sale does not support the Petitioners’ 

proposal to increase IPL customers’ rates immediately. 

Rather than relying on a thirty-five-year-old docket, the OAG believes that a more recent 

Commission decision involving MERC asset purchases demonstrates the Commission’s preferred 

method for transitioning customers between utilities.  In 2006, MERC purchased the assets of 

Aquila, Inc. and began to provide natural gas distribution service to additional customers in 

Minnesota.30  After the sale, MERC continued to operate  the two divisions purchased from Aquila 

as separate divisions, Peoples Natural Gas and Northern Minnesota Utilities.31  Critically, the 

Commission ordered that the new divisions maintain the same rates, terms and conditions that they 

had under Aquila.32  In addition, MERC agreed that the rates would remain under the Aquila tariffs 

until MERC filed a new rate case, which MERC agreed to delay as part of the sale.33  MERC 

operated the divisions separately for more than four years, until they were consolidated in its 2010 

rate case.34  MERC should follow the same process in this purchase and keep the IPL customers 

separate until they can be integrated by a rate case.  MERC’s recent experience in charging multiple 

                                                 
29 In the Matter of the Joint Petition of Minnesota Power and Light Company and Rainy River Improvement Company 

Requesting an Order Authorizing the Purchase of all of the Electric Utility Property of Rainy River by Minnesota 

Power and Light, Order Concerning a Phase-In of Rates, E-018, E-015/SA-78-1032 (1980). 
30 In the Matter of the Sale of Aquila, Inc.’s Minnesota Assets to Minnesota Energy Res. Corp., Docket No. G-
007,011/M-05-1676, at 3. 
31 Id. at 9 (“MERC will continue delivering services through divisions organized as PNG and NMU.”). 
32 Id. at 9. 
33 Id. at 9. 
34 In the Matter of the Application of Minnesota Energy Res. Corp. for Authority to Increase Rates for Natural Gas 

Serv. in Minnesota, Docket No. G-007,011/GR-10-977, at 36. 
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rates as part of a merger should also minimize any claimed burden the company faces in 

administering the IPL customers separately from current customers. 

3. The Danger of Over-Recovery in this Case can be Avoided by Requiring 
Rates to be Increased Through a Rate Case. 
 

The specific facts of this case also demonstrate why the Commission should be hesitant to 

approve rate increases outside of rate cases.  In response to Department discovery requests, IPL 

stated that it believes a rate case for its Minnesota customers would establish a revenue deficiency 

of less than $1 million.35  The OAG is concerned that converting the IPL customers to MERC’s 

proposed rates would generate revenues for MERC in excess of this claimed deficiency, as 

summarized in Table 1.  Based on the data provided in Attachment F to the Petition, the OAG 

estimates that IPL’s annual non-gas revenues are approximately $3.521 million.36  In comparison, if 

the IPL customers were converted to the rates that MERC has proposed in Docket 13-617, MERC 

would receive non-gas revenues of approximately $5.275 million.37   Accordingly, transferring IPL 

customers to the rates that MERC has proposed in its pending rate case would result in increased 

revenues of approximately $1.7 million from IPL customers, which is approximately $750,000 

more than IPL’s own estimated revenue deficiency.38 

                                                 
35 Response to DOC IR No. 5, Schedule A. 
36 The OAG reached this estimate by calculating an average monthly bill for IPL customers using the average usage, 
customer charge, and volumetric rates provided by the Petitioners.  The OAG reached its revenue estimate by 
multiplying the average monthly bill by the customer counts provided by the Petitioners in Attachment F.  2013. 
Response to DOC IR No. 5, Schedule A. 
37 The OAG reached this estimate by applying the customer counts from Petitioners’ Attachment F to the rates that 
MERC has proposed in Docket No. 13-617. 
38 The OAG received additional discovery from the Petitioners on April 2 in response to discovery requests that were 
served on March 12.  The late discovery responses provided additional financial data, but the OAG has identified 
several unexplained discrepancies both within the late discovery responses and between the discovery responses and the 
Petitioners’ initial filing.  At this time the OAG cannot reconcile the differences between the discovery responses and 
other information, and has requested clarification from the Petitioners through information requests served on April 7, 
2014. 

In addition, MERC contends in its discovery responses that it has reduced its proposed customer charge in 
Docket No. 13-617 to $9.50 from its initial request of $11.00.  Response to OAG IR 010–011.  The OAG believes that 
it is premature to incorporate this assertion into its analysis because MERC has not yet filed testimony regarding this 
concession.  Additionally, the OAG is unable to analyze the proposed customer charge modification because MERC 
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Table 1 

Change in Revenue Recovery 
 

Customer 
Class 

Customer
s 

Annual Revenue 
(w/o Gas Costs) 

Using IPL 
Current Rates 

Annual Revenue 
(with Gas Costs) 

Using IPL 
Current Rates 

Annual Revenue 
(w/o Gas Costs) 
Using MERC's  
Proposed Rates 

Annual Revenue 
(with Gas Costs)  
Using MERC's  
Proposed Rates 

Residential 9411 $ 2,258,377.15 $   6,786,724.20 $  3,278,774.52 $   8,323,670.00 

C&I < 1,500 1192 $    891,454.82 $   3,083,644.59 $  1,242,169.59 $   3,684,422.39 

C&I >  1,500  10 $      35,612.36 $      129,221.92 $       37,437.40 $         41,725.00 

SVI – Sales  48 $    220,374.82 $   1,800,275.48 $     570,023.81 $   2,104,996.77 

LVI – 
Transportation 2 $    115,800.91 N/A $     147,500.29 N/A 

TOTALS 10663 $ 3,521,620.06 $ 11,799,866.20 $  5,275,905.61 $ 14,254,814.16 

     

     

  
 

Incremental rate difference (w/o Gas Costs) = $   1,754,285.56 

  
 

Incremental rate difference (with Gas Costs) = $   2,454,947.96 

 
Even assuming that IPL’s claimed revenue deficiency is fully adopted without a single 

adjustment, IPL customers would pay approximately $750,000 in excess of the deficiency if 

converted to MERC rates.  This estimate does not even account for the claimed efficiency gains that 

Petitioners believe justify their proposal.  While the OAG recognizes that the calculations discussed 

herein are estimates, they nonetheless illustrate why the Commission has historically been hesitant 

to increase rates outside of a rate case.  The Commission does not have sufficient information on 

which to make a determination regarding the proposed rate increase.  The Petitioners have simply 

not provided the type or breadth of information the Commission needs to conduct a comprehensive 

analysis and make an informed decision on whether the proposed rate increases are just and 

reasonable.  The Petitioners’ attempt to increase rates while avoiding the ratemaking process should 

be denied.  If MERC wishes to increase rates, it may do so by filing a rate case. 

                                                                                                                                                                  
has not provided an accompanying modified revenue requirement or distribution charge.  For this reason, the OAG’s 
analysis is based upon MERC’s originally proposed customer charge of $11.00. 
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B. PETITIONERS HAVE NOT DEMONSTRATED THAT IT IS CONSISTENT WITH THE PUBLIC 

INTEREST TO INCREASE MERC CUSTOMERS’ RATES TO PAY FOR IPL’S FMGP 

OBLIGATIONS. 
 
IPL is responsible for cleanup costs at six FMGP sites in Minnesota – Albert Lea, Fairmont, 

New Ulm, Owatonna, Rochester, and Austin.  The Petition seeks authorization to transfer the 

cleanup obligation for the Austin site to MERC while the other sites will continue to be IPL’s 

obligation to remediate as needed.  The Austin FMGP began producing manufactured gas in 1905 

and continued until about 1935.39  IPL was not the only owner of the site while it was producing 

manufactured gas, but it held the site from 1924 to 1947.  IPL customers have already paid 

approximately $8.6 million for remediation of the six FMGP sites, and currently pay approximately 

$500,000 each year.  The remaining cleanup costs of the Austin FMGP are estimated at up to $4 

million.40  Under the Petitioners’ proposal those costs would be shifted onto all of MERC’s 

ratepayers, who would be subjected to a rate increase of $2.23 per year without going through a rate 

case.41  

The OAG opposes the transfer of cleanup obligations for IPL’s FMGP site located in 

Austin.  The Petitioners have not demonstrated that it is consistent with the public interest to either 

allow IPL to shift its FMGP liabilities to MERC or to increase the rates to MERC’s entire customer 

base outside of a rate case.  The rate case procedures established in Minnesota Statutes section 

216B.16 ensure that ratepayers’ due process interests are protected.  Without the information and 

analysis provided by all of the parties who participate in a rate case, the Commission cannot make 

an informed decision about whether increasing rates for more than 200,000 ratepayers is consistent 

with the public interest. 

Additionally, the proposed transaction would shift costs onto MERC customers in order to 

                                                 
39 Response to OAG IR 101, Attachment A. 
40 Response to DOC IR 3, Attachment C. 
41 Petition at 17–18. 
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clean up a manufactured gas plant from which they have never benefited.  It is equitable for IPL to 

bear the cost of remediating the Austin site because IPL owned the plant while it produced 

manufactured gas (for eleven years from 1924 to 1935).42  In contrast, MERC never owned the site 

during production.  The cleanup costs would be shifted further from the customers and service area 

that originally incurred the costs if they were to become MERC’s customers’ responsibility.  

Additionally, the Petitioners have agreed that the costs of the other five FMGP sites will remain 

IPL’s responsibility, but have not demonstrated why the Austin plant should be treated differently.  

The OAG believes that responsibility for remediation of the Austin site should also remain with 

IPL.  MERC’s customers should not be subjected to an increase of rates outside of a rate case in 

order to indemnify IPL for its cleanup obligations. 

C. PETITIONERS HAVE NOT DEMONSTRATED THAT THE PROPOSED RATE DESIGN 

CHANGES ARE CONSISTENT WITH THE PUBLIC INTEREST. 
 

The proposed transaction would not only significantly increase IPL customers’ rates, but 

would also alter rate design.  The Petitioners claim that the rate increase is necessary to avoid delay, 

disruption, and the expense of filing a rate case to integrate the IPL customers into MERC’s 

existing customer base, but provide no analysis of the effects such a change would have on rate 

design.  Based on the data in the Petition, the OAG believes that the proposed rate changes will 

have a significant impact on rate design that is not consistent with the public interest. 

 The Petitioners provided an illustrative comparison of IPL’s current rates and the interim 

MERC rates that were approved by the Commission in MERC’s ongoing rate case.43  In order to 

provide the Commission with an expanded and more detailed portrait of the rate consequences of 

the utilities’ proposal, the OAG separately analyzed the customer charge, the distribution charges, 

and the total annual bill, as well as comparing IPL’s current rates to MERC’s approved interim 

                                                 
42 Response to OAG IR 101, Attachment A. 
43 Docket No. G011/GR-13-617. 
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rates and proposed rates in Docket 13-617.  Table 2 below provides the results of OAG’s review of 

customer charges. 

Table 2 
Customer Charge Comparison 

 

Customer Class 
IPL 

Current 
MERC 
Interim 

% Change 
to MERC 
Interim 

MERC 
Proposed 

% Change to 
MERC 

Proposed 

General Service - NNG Residential $      5.00 $      9.59 91.80% $   11.00 120.00% 

General Service -  NNG C&I < 1,500 $      5.00 $    16.36 227.20% $   18.00 260.00% 

General Service -  NNG C&I > 1,500 $      5.00 $    39.49 689.80% $   45.00 800.00% 

SVI  -  NNG Sales $    14.00 $  169.26 1109.00% $ 165.00 1078.57% 

LVI -  NNG Transportation $  100.00 $  197.47 97.47% $ 295.00 195.00% 

 
As shown above, applying MERC customer charges to current IPL customers would result 

in dramatic increases for all customer classes.  Residential customers, which make up the vast 

majority of IPL’s customer base, would see an increase of 91.80% to MERC’s interim rates, and an 

increase of 120% to MERC’s proposed rates.  Small C&I customers of would see increases of more 

than 200%, while large C&I customers would see increases of 60% to 800%.  Incredibly, Small 

Volume Interruptible customers would see customer charge increases of more than 1000%.  

Increases of this magnitude are unheard of and would clearly constitute rate shock. 

Table 3 below provides the results of the distribution charge analysis, which include the 

volumetric non-gas distribution charge, the Conservation Cost Recovery Charge (“CCRC”) and the 

Gas Affordability Program (“GAP”) charge. 
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Table 3 
Distribution Charge Comparison 

 

Customer 
Class 

IPL 
Volumetric 

Charge 

MERC 
Interim 

Volumetric 
Charge 

$ Change 
to MERC 
Interim 

% Change 
to MERC 
Interim 

MERC 
Proposed 

Volumetric 
Charge 

$ Change 
to MERC 
Proposed 

% Change 
to MERC 
Proposed 

General Service 
NNG 

Residential 
$0.21349 $0.24450 $   0.03101 14.53% $ 0.25670 $0.04321 20.24% 

General Service 
NNG C&I < 

1,500 
$0.21349 $0.23064 $   0.01715 8.03% $ 0.25639 $0.04290 20.09% 

General Service 
NNG C&I > 

1,500 
$0.21349 $0.21194 $ (0.00155) -0.73% $ 0.19535 $(0.01814) -8.50% 

SVI - NNG 
Sales 

$0.06200 $0.14174 $  0.07974 128.61% $ 0.13871 $0.07671 123.72% 

LVI - NNG 
Transportation 

$0.06199 $0.06186 $ (0.00013) -0.21% $ 0.07676 $0.01477 23.83% 

 
Converting IPL customers to MERC’s interim or proposed rates would result in a wide 

disparity of rate changes.  Only IPL’s ten Large C&I and two Large Volume Transportation 

customers could possibly expect a volumetric rate decrease.  The rest of IPL’s customers would see 

unreasonably large volumetric rate increases.  Residential customers would see distribution charge 

increases of more than 14% under MERC’s interim rates, and more than 20% under MERC’s 

proposed rates.  Volumetric charge increases of this scale are not consistent with the public interest, 

especially given that the Petitioners have provided no justification for the increases other than the 

convenience of avoiding a general rate case.  Due process should not be sacrificed for Petitioners’ 

convenience. 

The overall impact on the average annual customer bills, summarized in Table 4, 

demonstrates the consequences of the Petitioner’s proposal even more clearly.  
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Table 4 
Average Annual Bill Comparison 

 

Customer 
Class 

IPL 
Current 

Annual Bill 

MERC 
Interim 

Annual Bill 

$ Change 
MERC 
Interim 

% Change 
MERC 
Interim 

MERC 
Proposed 

Annual Bill 

$ Change 
MERC 

Proposed 

% Change 
MERC 

Proposed 

Residential $     239.97 $     321.19 $     81.22 33.85% $     348.40 $     108.43 45.18% 

C&I < 1,500 $     747.86 $     939.44 $   191.58 25.62% $  1,042.09 $     294.22 39.34% 

C&I >  1,500 $  3,561.24 $  3,949.70 $   388.46 10.91% $  3,743.74 $     182.50 5.12% 

SVI  - Sales $  4,591.14 $12,142.99 $7,551.85 164.49% $11,875.50 $  7,284.35 158.66% 

LVI - 
Transportatio

n 
$57,900.46 $58,951.19 $1,050.73 1.81% $73,750.15 $15,849.69 27.37% 

        

 
 Table 4 provides analysis of the difference between IPL customers’ current average annual 

bill and the average annual bills customers would face under MERC’s interim and proposed rates.  

Using the customer data provided in Attachment F, the OAG estimates that an IPL residential 

customer’s average bill without gas is approximately $239.97 per year.  Under MERC’s interim 

rates, that annual bill would be $321.19, an increase of more than 33%.  Under MERC’s proposed 

rates, the annual bill would increase even more, to $348.40 per year, 45% greater than their current 

bill.  On top of this, IPL customers would also pay increased fuel costs under MERC rates.44 

Not only would the proposed transaction significantly increase costs for most customer 

classes, it would shift cost recovery between classes.  For example, under MERC’s proposed rates 

residential and Small C&I customers would be subject to a volumetric rate increase of 

approximately 20%, and Small Volume Interruptible customers would see a volumetric rate 

increase of more than 120%.  But Large C&I customers would see a volumetric rate decrease of 

more than 8%.  It appears that the proposal would significantly change the proportion of costs paid 

by each class because each class would see rate changes of different magnitudes. 

                                                 
44 Petition, Attachment F.  For example, residential customers’ current gas cost of $0.57079 per therm would be 
increased to $0.62256 per therm. 
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These changes are not supported by any cost allocation analysis from Petitioners.  In order 

to determine a just and reasonable allocation of rates between customer classes, the Commission 

must consider, among other factors, the cost of service, ability to pay, tax consequences, and ability 

to pass on rate increases in order to ensure that rates are just and reasonable.45  Petitioners have not 

submitted a class cost of service study or discussed any non-cost factors to justify changes to rate 

design.46  Without this analysis, Petitioners cannot substantiate the significant changes they propose 

to the cost allocation of IPL customers. 

D. RATES INCREASES FOR FORMER IPL CUSTOMERS SHOULD BE LIMITED AFTER 

MERC ACQUIRES THE IPL ASSETS AND CUSTOMERS. 
 

The OAG believes that the Commission should approve the proposal only with the 

condition, among others, that IPL customers’ rates are unchanged.  The OAG recognizes that if 

such a condition is imposed MERC may request full consolidation of the IPL customers into 

MERC rates in its next rate case, creating a likelihood of rate shock at that time.  The Commission 

will have the opportunity to consider how the former IPL customers’ rates should differ from the 

rates of the larger MERC customer base at that time  As a preliminary recommendation, the OAG 

recommends that if IPL customers’ rates are increased following MERC’s next rate case, the 

increases should be phased-in gradually over a period of time in order to prevent rate shock. 

Based on the limited record at this time, the OAG believes that it would be reasonable to 

limit any rate increases to no more than three percent annually for five years following the sale until 

the rates meet MERC’s allowed rates.  In MERC’s current rate case, OAG witness John Lindell 

presented testimony analyzing MERC’s actual operating and maintenance expenses and 

                                                 
45 St. Paul Area Chamber of Commerce v. Minnesota Pub. Serv. Comm’n, 251 N.W.2d 350, 357 (Minn. 1977). 
46 The OAG requested IPL’s most recent CCOSS, but the Petitioners have been unable to produce it.  See OAG IR 003-
009. 
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recommended a 2.2 percentage annual increase in operating and maintenance expense.47  The 

Commission employed a similar approach when it phased-in rate increases over several years in In 

the Matter of the Joint Petition of Minnesota Power and Light Co. and Rainy River Improvement 

Co. Requesting an Order Authorizing the Purchase of all of the Electric Utility Property of Rainy 

River by Minnesota Power and Light.48  By limiting former IPL customers’ future increases to no 

more than three percent per year over the next five years, former IPL customers’ rates would 

gradually catch up to MERC’s other customers while helping to ensure the affected customers do 

not suffer from rate shock. 

E. THE PETITIONERS HAVE NOT DEMONSTRATED THAT IT IS CONSISTENT WITH THE 

PUBLIC INTEREST TO DEPRIVE IPL CUSTOMERS OF THE BENEFIT OF DEFERRED 

TAXES. 
 

Deferred taxes are recorded by a utility to recognize the payment of taxes by customers 

based on book income, while the utility pays taxes based on taxable income. The primary difference 

between book income and taxable income is depreciation expense, which is accelerated for tax 

purposes but not for book purposes.  IPL’s deferred taxes, which are essentially early payments of 

income taxes from ratepayers to the utility, will be lost as a result of the proposed transaction, and 

the IPL customers would lose the benefit of the early tax payments they have made. 

 IPL reported deferred taxes for its Minnesota jurisdiction for the years 2010 through 2012 

and projected 2013 as follows: 

 

 

 

                                                 
47 See In the Matter of the Application of Minnesota Energy Res. Corp. for Authority to Increase Rates for Natural Gas 

Serv. in Minnesota, Lindell Direct Testimony at 19, Docket No. G011/GR-13-617. 
48 In the Matter of the Joint Petition of Minnesota Power and Light Company and Rainy River Improvement Company 

Requesting an Order Authorizing the Purchase of all of the Electric Utility Property of Rainy River by Minnesota 

Power and Light, E-018, E-015/SA-78-1032.  See also Exhibits A, B, and C. 
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• 2010  $6.5 million 

• 2011  $9.4 million 

• 2012  $5.1 million 

• 2013  $5.0 million 

These deferred taxes are recorded in accounts 282 and 283 in accordance with Federal Energy 

Regulatory Commission (“FERC”) accounting requirements and are also reported by IPL in its 

Annual Jurisdictional Reports (“AJR”) each year.49 

 The Commission has expressed concerns about the loss of deferred taxes in other dockets.  

In In re Minnegasco, Div. of Arkla, Inc., Minnegasco proposed to exchange its properties in South 

Dakota for Midwest’s properties in Minnesota.50  The Commission took deferred tax losses “into 

full account in weighing the detriments against the benefits of the proposed exchange.”51  While the 

Commission ultimately approved the sale despite the deferred tax loss, the Commission carefully 

noted that the sale would be denied “if the tax-related losses are sufficient, either by themselves or 

in conjunction with other considerations, to outweigh the benefits of the exchange.”52  Moreover, 

the Commission has raised concerns about deferred tax losses in previous IPL asset sale dockets.  

Specifically, when IPL sought to sell transmission assets to ITC Midwest LLC, the Commission 

approved the sale only after the parties reached a settlement ensuring that a significant deferred tax 

loss was offset by an Alternative Transaction Adjustment.53 

                                                 
49 IPL has not reported deferred taxes for FERC account 190 in its Annual Jurisdictional Reports but now claims that 
there is an offsetting amount of $2.4 million in account 190 for 2013.  Response to OAG IR 107. This offset would 
reduce the 2013 $5 million deferred taxes to approximately $2.7 million. 
50 In re Minnegasco, Div. of Arkla, Inc, Docket No. G-008, 010/PA-93-92, 1993 WL 597808, at *1 (1993). 
51 Id. at *3. 
52 Id.  Of particular note, Commissioner Kitlinski issued a vigorous dissent, arguing that the property sale should be 
denied because the Midwest customers would lose the benefit of deferred taxes, as well as the advantage of Midwest’s 
lower rate of return, lower cost of capital, and use of low cost stock options.  Id. at *10 (Kitlinski, dissenting). 
53 In the Matter of the Joint Petition for Approval of the Transfer of Transmission Assets of Interstate Power and Light 

Company and ITC Midwest LLC, Docket No. E-001/PA-07-54, at 180 (2008). 
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IPL’s customers in Minnesota have prepaid IPL’s income taxes by $5 million as of 

December 31, 2013.  Unlike its previous asset transfer docket, where it accounted for deferred tax 

loss through an Alternative Transaction Adjustment, IPL has proposed no method for ensuring that 

its customers retain the benefit of the deferred taxes IPL has accumulated on their behalf.  It is not 

consistent with the public interest to deprive IPL customers of the benefit of the prepayments they 

have made.  In order to protect this benefit for IPL customers, the OAG recommends that the 

balance of deferred taxes in 2013 of $5 million be incorporated into the IPL customers’ rates over a 

period of five years.  Spreading out the $5 million in deferred tax loss over five years will ensure 

that IPL customers are not deprived of the benefits of their prepayment.   

F. THE COMMISSION SHOULD ORDER PUBLIC HEARINGS SO THAT RATEPAYERS HAVE 

THE OPPORTUNITY TO VOICE THEIR CONCERNS. 
 

 The Commission should order public hearings on the Petitioner’s proposal as permitted by 

Minnesota Statutes section 216B.50.  The OAG does not anticipate that holding public hearings will 

resolve the issues that have been raised in its Comments or excuse the Petitioners from filing a rate 

case in order to increase rates.  Rather, the Commission should hold public hearings because it 

would provide the best opportunity for ratepayers to comment on the concerns raised by the OAG 

and other parties and to bring additional concerns to the Commission’s attention.   

V. CONCLUSION & OAG RECOMMENDATIONS 

The proposed sale of assets and the transfer of IPL ratepayers to MERC’s rates and tariffs 

would increase the rates for both IPL’s former customers and MERC’s customers throughout 

Minnesota.  From the limited financial data provided by the Petitioners, the OAG has determined 

that residential customers would see a customer charge increase of 120%, a volumetric rate increase 

of more than 20%, and an average annual bill increase of more than 45%.  Such a dramatic increase 

creates a substantial risk of rate shock.  Additionally, MERC’s entire customer base would have be 
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subject to increased rates due to the shifting FMGP costs from IPL to MERC.  These increases 

depart from the Commission’s precedent on asset purchases by increasing rates outside of a rate 

case. The Petitioners have not followed the procedures required by Minnesota Statutes section 

216B.16, provided a class cost of service study, or presented any expert testimony that the 

Commission would normally rely upon to set rates.  The Petitioners have also failed to demonstrate 

that increasing rates outside of a rate case is consistent with the public interest, or that the proposal 

would result in rates that are just and reasonable. 

At this time, the OAG recommends that should the Commission approve the Petition it do 

so only with conditions to protect both IPL and MERC ratepayers against unjustified rate increases.  

Additionally, the OAG urges the Commission to conduct public hearings to allow ratepayers to 

weigh-in on the proposed sale.  While the Petitioners have determined that the proposal is in their 

best interests, ratepayers have had no opportunity to voice their concerns.  Accordingly, the OAG 

recommends that the Commission impose the following conditions if the asset transfer is approved: 

1. Maintain the current rates for IPL’s gas customers until a rate case is filed 
authorizing a change in rates; 

 
2. Separately identify the costs associated with setting rates between IPL’s former 

customers and MERC’s current customers for at least five years; 
 
3. Maintain IPL’s current obligation to remediate contaminated manufactured gas 

plants located in Minnesota and deny the Petitioner’s request to transfer the 
obligation to MERC; 

 
4. Incorporate the level of deferred taxes currently reflected in IPL’s Minnesota 

jurisdictional reports into the rates for former IPL customers by amortizing it 
over a period of five years; and, 
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5. Conduct public hearings in IPL’s service territory to allow ratepayers to 
meaningfully participate in the process. 
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