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INTRODUCTION 

 The Minnesota Department of Commerce, Division of Energy Resources (“Department” 

or “DOC”) respectfully submits this Reply Brief, together with Proposed Findings of Fact, to 

provide the Administrative Law Judge (“ALJ”) and the Minnesota Public Utilities Commission 

(“Commission”) with analysis of the facts and law pertaining to the Application for a Certificate 

of Need for the Line 67 Phase 2 Project (“Project”), filed by Enbridge Energy, Limited 

Partnership (“Enbridge” or “Applicant”).  While the Department continues to rely on the 

extensive discussion of issues that it provided in its Initial Brief, the Department provides in this 

Reply Brief additional response to arguments presented in the Initial Brief of Enbridge and the 

Initial Brief of MN350 and the Sierra Club (“Environmental Intervenors”).  After analysis of the 

record under Minnesota Rules part 7853.0130 and Minnesota Statutes section 216B.243, 

subdivision 3, the Department continues to conclude that Enbridge has shown the proposed 

Project is needed in Minnesota, neighboring states, and the region, with the understanding that 

Enbridge will be able to obtain the permits necessary to upgrade the existing Line 67, and that 

denial of the requested Project would have a negative effect on the adequacy, reliability, or 

efficiency of heavy crude oil supplies.   

I. DEPARTMENT’S RESPONSE TO ENBRIDGE 

 The Department continues to conclude that Enbridge has satisfied its burden of 

demonstrating that the proposed Project is needed in Minnesota, neighboring states, and the 

region because denial of the proposed Project would have a negative effect on the adequacy, 

reliability, or efficiency of heavy crude oil supplies.  That being said, the Department responds to 

the “Applicable Law” section in Enbridge’s Initial Brief because it does not agree with certain 

aspects of Enbridge’s interpretation of the Commission’s Rules.  
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 In its Initial Brief, Enbridge argues that the Commission must consider the “full text” of 

Minnesota Rules part 7853.0130 in assessing the need for a large petroleum facility.
1
  

Specifically, Enbridge points to this language in the Rules: 

The Probable result of denial would adversely affect the future 

adequacy, reliability, or efficiency of energy supply to the 

applicant, to the applicant’s customers, or to the people of 

Minnesota and neighboring states.
2
 

 

Enbridge notes the presence of the conjunction “or” found in part 7853.0130(A) and constructs 

this Rules part as requiring the Commission to grant a certificate of need to an applicant when 

“the probable result of denial [of a certificate of need] would adversely affect the future 

adequacy, reliability, or efficiency of energy supply” in one of three situations: 1) when denial 

would adversely affect “the applicant”; 2) when denial would adversely affect “the applicant’s 

customers”; or 3) when denial would adversely affect “the people of Minnesota and neighboring 

states . . . .”
3
  Enbridge goes on to conclude that “Enbridge’s demonstration that denial of the 

Application would have adversely impacted the supply of energy to its customers, regardless of 

their location, would be sufficient for the MPUC to issue the CN under Minnesota law, if all 

other elements of Minn. R. 7853.0130 are satisfied.”
4
   

 That is, Enbridge argues that, if the Commission determined that the “the probable result 

of denial [of the application] would adversely affect the future adequacy, reliability, or efficiency 

of energy supply” for only Enbridge’s customers on the U.S. Gulf Coast, assuming the other 

factors are satisfied, the Commission would be required to grant Enbridge a certificate of need.
5
  

                                                 
1
 Enbridge Initial Br. at 44–46. 

2
 Minn. R. 7853.0130(A) (2013). 

3
 Id. at 44–45.  The Commission’s use of the conjunction “or” can be found in other need criteria in the Minnesota 

Rules. See, e.g., Minn. R. 7849.120(A) (Power Plant or Line); Minn. R. 7851.0120(A) (Gas Storage, Pipeline); 

Minn. R. 7855.0120(A) (Large Energy Facility).  
4
 Id. at 45 (emphasis added). 

5
 Id. 
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Enbridge continues its argument by stating that only if Minnesota Rules part 7583.0130(A) had 

used the conjunction “and” rather than “or,” would the Commission then have been required to 

consider whether the people of Minnesota and in the neighboring states would be adversely 

affected by the Commission’s denial of a certificate of need application.
6
 

 As indicated in the Department’s Initial Brief, the applicable criteria that the Commission 

uses to determine whether or not a proposed large petroleum facility is needed in Minnesota are 

found in Minnesota Statutes section 216B.243, subdivision 3 and Minnesota Rules part 

7853.0130.
7
   A “large energy facility shall [not] be sited or constructed in Minnesota without the 

issuance of a certificate of need by the commission pursuant to sections 216C.05 to 216C.30 and 

this section and consistent with the criteria for assessment of need.”
8
  Minnesota Rules part 

7853.0130 stems from the Minnesota legislature’s requirement that the Commission adopt 

“assessment of need criteria” when it evaluates an application for a certificate of need.
9
  Under 

part 7853.0130, each of the Commission’s criteria generally include a list of factors that the 

Commission must consider, provided they are “applicable and pertinent to each facility proposed 

. . . .”
10

 

 Enbridge argues that it would be “impermissibly narrow” for the Commission to interpret 

the need criteria for a petroleum facility to require a showing that the energy needs of the people 

of Minnesota and neighboring states would be adversely affected if a certificate of need were not 

granted.
11

  In fact, Enbridge believes that such an interpretation would be unconstitutional 

because focusing only on the energy needs of the people of Minnesota and the neighboring states 

                                                 
6
 Id. 

7
 DOC Initial Br. at 10. 

8
 Minn. Stat. § 216B.243, subd. 2 (2012). 

9
 Minn. Stat. § 216B.243, subd. 1 (2012). 

10
 Minn. R. 7853.0100 (2013). 

11
 Enbridge Initial Br. at 45. 
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when determining whether to grant a certificate of need for an interstate pipeline would place a 

substantial burden on interstate commerce.
12

  The Department disagrees. 

Enbridge ignores the legislature’s purpose behind its requirements for a certificate of 

need: that no proposed large energy facility (e.g., petroleum pipeline) can be constructed in 

Minnesota unless an applicant satisfies certain required criteria pertaining to Minnesota and the 

region’s energy needs, policies, and conservation programs.
13

  Further, in interpreting Minnesota 

law, “the legislature intends to favor the public interest as against any private interest.”
14

  

Therefore, the legislature could not have intended that the Commission give more weight to the 

private interests of Enbridge and its customers over the public interests of the people of 

Minnesota and the neighboring states.  In the end, Enbridge’s attempt to challenge the 

constitutionality of Minnesota Rules part 7853.0130 holds no weight in a proceeding before the 

Commission, for constitutional issues cannot generally be adjudicated before administrative 

bodies.
15

  

 Enbridge’s argument that the Minnesota Commission cannot limit its focus in a 

certificate of need proceeding to the people of Minnesota and the neighboring states is also 

puzzling because Enbridge presented almost no specific, verifiable evidence in this matter 

regarding who its customers (shippers) are and whether its customers (shippers) would be 

adversely affected by denial of the proposed Project.
16

  The Department welcomes this 

information in future certificate of need proceedings.  Nevertheless, based on additional 

information Enbridge provided as requested by the Department, the Department has concluded 

                                                 
12

 Id. 
13

 Minn. Stat. § 216B.243, subd. 2, 3 (2012). 
14

 Minn. Stat. § 645.17(5) (2012). 
15

 Neeland v. Clearwater Mem’l Hosp., 257 N.W.2d 366, 368 (Minn. 1977); see also Padilla v. Minn. State Bd. of 

Med. Exam’rs, 382 N.W.2d 876, 882 (Minn. Ct. App. 1986). 
16

 See, e.g., Enbridge Ex. 1 at 7853.0530 (Revised Application). 
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that the proposed Project is needed in Minnesota, neighboring states, and the region because 

denial of the requested Project would have a negative effect on the adequacy, reliability, or 

efficiency of heavy crude oil supplies for the people of Minnesota, neighboring states, and the 

region, given the apportionment provisions in Enbridge’s tariff for Line 67.
17

  The Department 

appropriately focuses on energy needs in Minnesota, the neighboring states, and the region in 

arriving at its recommendation to the Commission. 

II. DEPARTMENT’S RESPONSE TO ENVIRONMENTAL INTERVENORS 

A. The Department Considered Environmental Impacts Of The Proposed 

Project And Its Alternatives 

 The Environmental Intervenors argue that the Department failed to consider the effects of 

additional greenhouse gas emissions that the proposed Project may facilitate.
18

  The Department 

analyzed potential impacts on the natural environment that the proposed Project may cause as 

part of its analysis of the Revised Application under Minnesota Rule 7853.0130(C).
19

  A 

summary of the Department’s review of the proposed Project’s potential environmental impacts 

can also be found in the Department’s Initial Brief.
20

  The Department’s recommendation that 

the Commission approve the proposed Project is also based upon the understanding that 

Enbridge will obtain all permits and approvals from local, state, and federal government agencies 

that are required for the proposed Project, which include permits and approvals that impact the 

environment.
21

 

                                                 
17

 DOC Ex. 37 at 21–25 (Otis Surrebuttal). 
18

 MN350 Initial Br. at 43–44. 
19

 DOC Ex. 35 at 41–43 (Otis Direct). 
20

 DOC Initial Br. at 34–36. 
21

 DOC Ex. 37 at 25 (Otis Surrebuttal). 
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B. The Required Environmental Review of Line 67 Was Completed During The 

Initial Routing Permit Proceeding 

 In addition, the Environmental Intervenors believe that the Department did not 

adequately address the required environmental issues as part of an Environmental Impact 

Statement (“EIS”) or through the preparation of an environmental assessment worksheet.
22

  The 

Minnesota Environmental Policy Act (“MEPA”) generally requires the “responsive government 

unit” to create an EIS when “there is potential for significant environmental effects resulting 

from any major government action . . . .”
23

  In the initial Routing Permit docket for the Alberta 

Clipper Line (PPL-07-361), the Commission noted that pipeline companies in recent history 

have satisfied MEPA requirements by filing an Environmental Assessment Supplement 

(“EAS”).
24

  Under the Commission’s Rules, “[t]he applicant must also submit to the commission 

along with the application an analysis of the potential human and environmental impacts that 

may be expected from pipeline right-of-way preparation and construction practices and operation 

and maintenance procedures.”
25

  Further, commission staff or an applicant for a route permit 

must also provide “[a] comparative environmental analysis of all of the pipeline routes accepted 

for consideration at public hearings shall be prepared by the commission staff or by the applicant 

and reviewed by the commission staff.
26

  This comparative environmental analysis must be 

submitted as prefiled testimony as required by part 1405.1900.”
27

  The criteria that the 

                                                 
22

 MN350 Initial Br. at 28–29. 
23

 Minn. Stat. § 116D.04, subd. 2a (2012). 
24

 In the Matter of the Application of Enbridge Energy Limited Partnership and Enbridge Pipeline (Southern 

Lights) L.L.C. for a Routing Permit for the Alberta Clipper Pipeline Project and the Southern Lights Diluent 

Project, Docket No. PL-9/PPL-07-361, ORDER GRANTING PIPELINE ROUTING PERMIT at 9 (Dec. 29, 2008). 
25

 Minn. R. 7852.2700 (2013). 
26

 Minn. R. 7852.1500 (2013).  In a March 7, 2008 letter in the 07-361 docket, the Department reviewed Enbridge’s 

comparative environmental analysis for the Alberta Clipper pipeline, after which it authorized Enbridge to submit 

the comparative environmental analysis into the record as pre-filed testimony.  
27

 Id. 
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Commission must consider in selecting a pipeline route include evaluating the impact of the 

pipeline on: 

a) human settlement, existence and density of populated areas, 

existing and planned future land use, and management plans; 

 

b) the natural environment, public and designated lands, including but 

not limited to natural areas, wildlife habitat, water, and recreational 

lands; 

 

c) lands of historical, archaeological, and cultural significance; 

 

d) economies within the route, including agricultural, commercial or 

industrial, forestry, recreational, and mining operations; 

 

e) pipeline cost and accessibility; 

 

f) use of existing rights-of-way and right-of-way sharing or 

paralleling; 

 

g) natural resources and features; 

 

h) the extent to which human or environmental effects are subject to 

mitigation by regulatory control and by application of the permit 

conditions contained in part 7852.3400 for pipeline right-of-way 

preparation, construction, cleanup, and restoration practices; 

 

i) cumulative potential effects of related or anticipated future pipeline 

construction; and 

 

j) the relevant applicable policies, rules, and regulations of other state 

and federal agencies, and local government land use laws including 

ordinances adopted under Minnesota Statutes, section 299J.05, 

relating to the location, design, construction, or operation of the 

proposed pipeline and associated facilities.
28

   

 

 Regarding Line 67, the Commission thoroughly analyzed the required criteria found in 

Minnesota Rules part 7852.1900 as part of its review of the environmental impacts of Enbridge’s 

proposed pipeline routing alternatives, and ultimately issued a Routing Permit for Line 67 

                                                 
28

 Minn. R. 7852.1900 (2013). 
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(Alberta Clipper) in the 07-361 docket.
29

  Notably, the Minnesota Court of Appeals upheld the 

Commission’s environmental review and issuance of a Routing Permit on appeal.
30

  Because a 

Pipeline Routing Permit has already been issued for Line 67, and does not need to be amended, 

the required environmental review by the Department and the Commission has been conducted. 

CONCLUSION 

 After analysis of the record under Minnesota Rules part 7853.0130 and Minnesota 

Statutes section 216B.243, subdivision 3, the Department continues to conclude that the 

proposed Project is needed in Minnesota, neighboring states, and the region because denial of the 

requested Project would have a negative effect on the adequacy, reliability, or efficiency of 

heavy crude oil supplies for people in Minnesota, neighboring states, and the region.  Therefore, 

the Department respectfully recommends that the Commission approve the proposed Project 

  

                                                 
29

 In the Matter of the Application of Enbridge Energy Limited Partnership and Enbridge Pipeline (Southern Lights) 

L.L.C. for a Routing Permit for the Alberta Clipper Pipeline Project and the Southern Lights Diluent Project, 

Docket No. PL-9/PPL-07-361, ORDER GRANTING PIPELINE ROUTING PERMIT (Dec. 29, 2008). 
30

 Minn. Ctr. for Envtl. Advocacy v. Minn. Pub. Utils. Comm’n, No. A10-812 (Minn. Ct. App. Dec. 14, 2010) 

(unpublished).  



9 

 

with the understanding that Enbridge will obtain all permits and approvals from local, state, and 

federal government agencies that are required for the proposed Project.  

 

Dated: May 13, 2014 Respectfully submitted, 

 

 

/s/ Peter E. Madsen 

PETER E. MADSEN 

Assistant Attorney General 

Atty. Reg. No. 0392339 

 

445 Minnesota Street, Suite 1800 

St. Paul, MN 55101-2134 

Telephone:  (651) 757-1383 

Fax:  (651) 297-1235 

peter.madsen@ag.state.mn.us 

 

ATTORNEY FOR MINNESOTA 

DEPARTMENT OF COMMERCE, DIVISION 

OF ENERGY RESOURCES 

 

 

 
























