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May 9, 2014 
 
 
Burl W. Haar 
Executive Secretary 
Minnesota Public Utilities Commission 
121 7th Place East, Suite 350 
St. Paul, Minnesota  55101-2147 
 
RE: Comments of the Minnesota Department of Commerce, Division of Energy 

Resources 
 Docket No. E-001, E-115, E-140, E-105, E-139, E-124, E-126, E-145, E-132, E-114, E-

6521, E-142, E-135/PA-14-322 
 
Dear Dr. Haar: 
 
Attached are the procedural and scoping comments of the Minnesota Department of Commerce, 
Division of Energy Resources (Department) in the following matter: 
 

Joint request of Interstate Power and Light (IPL) and Southern Minnesota Energy 
Cooperative (SMEC) for approval of the sale of IPL’s Minnesota electric distribution 
system and assets, and transfer of service rights and obligations in Minnesota pursuant to 
an Asset Purchase and Sale Agreement dated September 3, 2013 and First Amendment to 
Asset Purchase and Sale Agreement dated October 28, 2013. 

 
The petition was filed on April 15, 2014.  On April 22, 2014 the Minnesota Public Utilities 
Commission (Commission) issued a “Notice of Schedule for Filing Procedural Comments.”   
The following comments constitute the Department’s replies to the questions posited in the 
Commission’s notice. 
 
The Department recommends that the Commission refer this docket to the Office of 
Administrative Hearings for a contested case proceeding, and is available to answer any 
questions the Commission may have. 
 
Sincerely, 
 
 
 
/s/ JOHN KUNDERT 
Financial Analyst 
 
JK/lt 
Attachment 
 
 



 

 
 
 
 

BEFORE THE MINNESOTA PUBLIC UTILITIES COMMISSION 
 

COMMENTS OF THE 
MINNESOTA DEPARTMENT OF COMMERCE 

 
DOCKET NO. E-001, E-115, E-140, E-105, E-139, E-124, E-126, E-145, E-132, E-

114, E-6521, E-142, E-135/PA-14-322 
 
 
 
I. BACKGROUND 
 
On April 15, 2014, Interstate Power and Light Company (IPL) and the Southern Minnesota 
Energy Cooperative (SMEC) filed a joint petition (Petition) requesting approval of the sale of 
IPL’s Minnesota electric distribution system and assets, and transfer of service rights and 
obligations in Minnesota pursuant to an Asset Purchase and Sale Agreement dated September 3, 
2013 and First Amendment to Asset Purchase and Sale Agreement dated October 28, 2013 
(Transaction). 
 
On April 22, 2014, the Minnesota Public Utilities Commission (Commission) issued a “Notice of 
Schedule for Filing Procedural Comments” in Docket No. E001, et. al./PA-14-322.  The 
Commission’s notice requested comments on the following six topics: 
 

1) Does IPL and SMEC’s petition comply with relevant Minnesota Statutes 
and Commission Rules? 

2) Are there material facts in dispute? 
3) Should this matter be referred to the Office of Administrative Hearings for a 

contested case proceeding? 
4) If not, what schedule should the Commission establish for parties to 

comment on IPL and SMEC’s request? 
5) Should the Commission ask the Office of Administrative Hearings to 

conduct public hearings on IPL’s and SMEC’s request regardless of whether 
this matter is set for contested case, and, if so, how many public hearings 
should there be and in which locations? 
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6) Are there any issues or concerns that were not addressed or not sufficiently 
developed by IPL and SMEC in their petition that the Commission should 
ask IPL, SMEC, and parties to address or develop further for the record in 
this matter? 

 
The Minnesota Department of Commerce, Division of Energy Resources (Department) responds 
to the Commission’s questions in order. 
 
 
II. ANALYSIS 
 
A. DOES IPL AND SMEC’S PETITION COMPLY WITH RELEVANT MINNESOTA 

STATUTES AND COMMISSION RULES? 
 
Response: 
 
The Department is unable to determine at this time whether the Petition complies with Minnesota 
Statutes and Commission Rules both as to structure of the proposed Transaction and the terms of 
sale.  The proposed Transaction is complex and unusual.  Presently, IPL is a public utility that is 
legally obligated to serve its Minnesota retail ratepayers at just and reasonable rates.  The sale 
would transfer IPL’s distribution assets to SMEC, an “electric cooperative association organized 
under Minn. Stat. § 308A.01, et seq.”.1   SMEC would then transfer those distribution assets to 
its respective Member Cooperatives during the subsequent three years following the conclusion 
of the Transaction.  What could be considered unusual about the Transaction is: 
 

• SMEC would not provide electric service at retail.  It states that it will contract with 
its Member Cooperatives to perform those functions;    

• SMEC intends to finance the Transaction entirely with debt;  
• SMEC’s Member Cooperatives would provide the collateral necessary to secure the 

loan; and, 
• IPL ratepayers would be solely responsible for financing the purchase2, at least in the 

near term. 
 
As a result, the appropriate level of regulatory oversight of the proposed Transaction and of 
SMEC after the Transaction is not self-evident. 
 
A key concern post-closing is that the Joint Petition does not affirmatively define SMEC as a 
public utility that is subject to Commission authority for determining either rates or reliability 
even though the Petition states that the Commission will have some rate authority, apparently,   

1 Joint Petition at 9. 
2 Joint Petition at 18 
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over SMEC for a five-year transition period.  Specifically, the Petition identifies the 
Commission’s direct role as that of approving the sale/transfer of IPL distribution assets to 
SMEC.  Post-closing, the Petition defines the Commission’s authority as follows:  “The 
Commission will retain authority and jurisdiction to require SMEC and each SMEC Member 
Cooperative to perform the applicable terms and conditions set forth during the Three-Year 
Initial Period and Two-Year Transition Period”.3  The full meaning of the quoted language, as it 
relates to Commission authority to ensure that current IPL ratepayers continue to be provided 
reliable electric service at just and reasonable rates, is unclear. 
 
The Commission presently has rate-setting authority over IPL by reason of IPL’s status as a 
public utility.  Thus, if the Transaction were to allow the Commission to “retain” authority and 
jurisdiction over SMEC it would be reasonable to expect that SMEC either would be a public 
utility immediately post-sale under Minnesota law for a period of time or would submit to the 
Commission’s jurisdiction as if it were a public utility for that period of time.  The proposed sale 
does neither.   

 
The proposed Transaction is complex.  Consequently, it is possible to arrive at different legal 
interpretations regarding the Commission’s authority vis-à-vis SMEC.  Minn. Stat. §216B.02, 
subd. 4 defines a public utility as follows: 
 

“Public utility” means persons, corporations, or other legal entities, 
their lessees, trustees, and receivers, now or hereafter operating, 
maintaining, or controlling in this state equipment or facilities for 
furnishing at retail natural, manufactured, or mixed gas or electric 
service to or for the public or engaged in the production and retail 
sale thereof, but does not include (1) a municipality or cooperative 
electric association, organized under the provisions of chapter 
308A, producing or furnishing natural, manufactured, or mixed gas 
or electric services . . . Except as otherwise provided, the 
provisions of this chapter shall not be applicable to any sale of 
natural manufactured, or mixed gas or electricity by a public utility 
to another public utility for resale. 

 
The Petition infers that SMEC would not be a public utility subject to Commission oversight 
immediately post-sale.  Rather, it appears to suggest that SMEC and its Member Cooperatives 
are choosing to subject that portion of their business attributable to the proposed Transaction to 
limited Commission authority during the Transition period. 
 
The regulatory status of SMEC is an issue that may merit further Commission review.  
Specifically, SMEC proposes to control equipment and facilities for furnishing electric service at   

3 Petition at 26. 
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retail, according to the Petition,4 even though it appears that SMEC’s Member Cooperatives 
would be the entities providing retail service.  While it is legally structured as a cooperative 
association, the proposed Transaction does not appear to describe SMEC in a manner that may 
qualify it for the exemption from being a “public utility” in Minn. Stat. §216B.02, subd. 4(1) in 
that SMEC does not produce or furnish electric service.  Rather SMEC appears to be structured 
as an intermediary between its wholesale electric provider (IPL) and its Member Cooperatives.  
It is these Member Cooperatives who actually furnish distribution service to their customer 
members.  
 
Turning to the phrase further on in the statute that addresses another exemption “Except as 
otherwise provided, the provisions of this chapter shall not be applicable to any sale of . . . 
electricity by a public utility to another public utility for resale” – this language doesn’t appear to 
provide an exemption either.  A Transaction between SMEC and one of its Member 
Cooperatives would be a sale between a public utility and a cooperative, the latter being clearly 
exempted from being defined as a public utility.   
 
Consequently, the legal structure the Joint Petitioners developed to facilitate the Transaction 
appears to have resulted in a situation where SMEC could be defined as a public utility.  It is not 
defined as such in the Petition, nor is this topic discussed.  Thus, it is unclear whether SMEC has 
the option to submit to Commission authority or whether it is simply subject to Commission 
authority including rate-regulation for as long as it controls some portion of IPL’s distribution 
assets.  
 
B. ARE THERE MATERIAL FACTS IN DISPUTE? 
 
There likely will be material facts in dispute as there often are when rates change.  The fact that 
the Petitioners are relying on a level of review that assumes “consistency with public interest 
does not require affirmative benefits5” suggests that the economics behind the transaction are not 
as robust as one might hope.  There also could be questions as to the reasonableness of the terms 
of sale and the Wholesale Power Supply Agreement with respect to current IPL retail ratepayers 
and the extent of Commission authority post-sale referenced earlier.   
 
C. SHOULD THIS MATTER BE REFERRED TO THE OFFICE OF ADMINISTRATIVE 

HEARINGS FOR A CONTESTED CASE PROCEEDING? 
 
While the Commission could choose to rely on comments if it chooses to do so, a contested case 
would allow for the development of a complete and through record in this proceeding as a 
foundation for the Commission’s decision in this complex matter.  It would also provide a clear 
foundation for any subsequent filings initiated by SMEC regarding the former IPL ratepayers or   

4 Petition at 17. 
5 Petition at 34. 
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IPL regarding necessary rate increases if the Transaction is not executed6.   If however, the 
Commission would prefer a direct review of this matter, the Department would support that 
decision as well.  In any case, it would be helpful for the Commission to hold public hearings on 
this proposal, since numerous IPL’s ratepayers participated in IPL’s prior electric rate case 
(Docket No. E001/GR-10-276) 
 
D. IF NOT, WHAT SCHEDULE SHOULD THE COMMISSION ESTABLISH FOR PARTIES 

TO COMMENT ON IPL AND SMEC’S REQUEST? 
 
The Department urges the Commission to ensure that parties are allowed adequate time for 
review and discovery, and does not recommend that a specific deadline for Commission decision 
be established at this time. 
 
E. SHOULD THE COMMISSION ASK THE OFFICE OF ADMINISTRATIVE HEARINGS 

TO CONDUCT PUBLIC HEARINGS ON IPL AND SMEC’S REQUEST REGARDLESS 
OF WHETHER THIS MATTER IS SET FOR CONTESTED CASE, AND, IF SO, HOW 
MANY PUBLIC HEARINGS SHOULD THERE BE AND IN WHICH LOCATIONS? 

 
Yes, the Commission should ask the Office of Administrative Hearings to conduct public 
hearings.  A public hearing should be held in the same locations as in IPL’s current service 
territory and possibly in each of the SMEC Member Cooperative’s service territories.   
 
F. ARE THERE ANY ISSUES OR CONCERNS THAT WERE NOT ADDRESSED OR WERE 

NOT SUFFICIENTLY DEVELOPED BY IPL AND SMEC IN THEIR PETITION THAT 
THE COMMISSION SHOULD ASK IPL, SMEC AND PARTIES TO ADDRESS OR 
DEVELOP FURTHER FOR THE RECORD IN THIS MATTER? 

 
After a brief, initial review of the Petition, the Department has identified 3 issues or concerns 
that would benefit from additional information.  These issues are listed below; however, the 
Department expects that further issues may be identified as our analysis continues. 
 

1. Wholesale Power Supply Agreement 
 
The Department recommends that the Commission require the Petitioners to address whether the 
proposed Wholesale Power Supply Agreement (WPSA) between IPL and SMEC is an affiliated 
interest agreement under Minnesota Statutes.  The Department provides justification for this 
second recommendation below. 
  

6 The Petition suggests at page 37 that current Minnesota IPL customers’ rates will increase in the near future 
whether the Commission approves the Transaction or not.   
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The Petition contains two agreements.  The first agreement is the Asset Sale and Purchase 
Agreement (APA).  IPL and SMEC (the Petitioners) correctly identified Minnesota Statute 
§216B.50 and Minnesota Rules 7825.1800 as the statute and rules that pertain to the APA.   
 
The second agreement is the Wholesale Power Supply Agreement (WPSA) that would govern 
IPL and SMEC’s relationship for the 10-year period following the sale/purchase of IPL’s 
Minnesota distribution assets, (assuming the Petition is approved).  IPL and SMEC have not 
identified any Minnesota Statute or Commission Rule as germane to the WPSA.  The Petitioners 
have not asked for Commission approval of the WPSA. 
 
Minnesota Statutes §216B.48 Subd. 1 (6) defines affiliated interests with a public utility as: 
 

(6) every corporation or person which the commission may 
determine as a matter of fact after investigation and hearing is 
actually exercising any substantial influence over the policies and 
actions of the public utility even though the influence is not based 
upon stockholding, stockholders, directors or officers to the extent 
specified in this section; 

 
After reviewing the Petition, the Department believes that statutory language in (6) describes 
IPL’s relationship with SMEC.  Specifically, 
 

1) SMEC was organized by the SMEC Member Cooperatives 
for the following purposes:  (i) to create a single counter-
party to IPL to effect the Transaction:  (ii) to own, operate, 
and maintain the electric facilities purchased from IPL for up 
to three years until transfer to the individual SMEC Member 
Cooperatives . . ., and to establish initial rates and terms of 
service which will be provided to current IPL customers . . .;  
(iii) to enter into the subsequent sale Transactions with the 
SMEC Member Cooperatives to distribute IPL assets down 
to the SMEC Member Cooperatives;  and (iv) to perform and 
administer the power supply contracts both with IPL and with 
the SMEC Member Cooperatives during the terms of those 
power supply contracts.7  

2) IPL and SMEC will enter into a Wholesale Power Supply 
Agreement under which IPL will provide to SMEC all of the 
electricity required to provide service to customers located 
within the areas in Minnesota that will be acquired from IPL, 
subject to the terms and conditions of that agreement.    

7 Petition at 8. 
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3) SMEC, will in turn, provide all needed electricity to the 
SMEC Member Cooperatives for those customers in the 
areas of Minnesota acquired from IPL.8  ; 

4) Transmission services needed to provide such electricity will 
be obtained from Transmission service providers. . . . under 
the Transmission providers’ applicable tariffs, in the same 
manner that IPL currently obtains service.  To the extent that 
IPL acts on behalf of SMEC or SMEC Member Cooperatives 
with the Mid-continent Independent System Operator 
(MISO), all charges billed to IPL by MISO will be billed by 
IPL to SMEC on a pass-through basis.9   

5) The Wholesale Power Supply Agreement limits its scope to 
customers in the areas that will be acquired from IPL.  
Accordingly, the Wholesale Power Supply Agreement does 
not include the supply of electricity by IPL to the SMEC 
Member Cooperatives for their existing areas or customers.  
Thus, the power supply arrangements with generation and 
transmission providers for the existing areas and customers 
of the SMEC Member Cooperatives will not be altered by the 
Transaction or Wholesale Power Agreement.  IPL rates for 
power supply under the Wholesale Power Agreement and 
transmission rates . . . are subject to regulation by the Federal 
Energy Regulatory Commission (FERC).  IPL has authority 
to act on behalf of SMEC and SMEC Member Cooperatives 
in regards to MISO and MISO charges for transmission 
services provided for the benefit of SMEC and SMEC 
Member Cooperatives.  All MISO transmission and MISO-
related charges billed to IPL will be billed to SMEC on a 
pass-through basis by delivery and interconnection point.10  

6) The Wholesale Power Agreement will have no impact on 
IPL’s integrated resource plan (IRP) for the term of the 
agreement because IPL’s total load will not be changed as a 
result of the Transaction; IPL will continue to provide power 
to the same Minnesota customers and areas in Minnesota 
before and after the Transaction.11  

  

8 Petition at 2. 
9 Petition at 2. 
10 Petition at 16. 
11 Petition at 16. 
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SMEC appears to exist solely to act as an intermediary between IPL and the SMEC Member 
Cooperatives in this specific Transaction.  If this Transaction is approved, SMEC’s functions 
would be restricted to legal and accounting activities related to ratepayers located in former IPL 
service territories.  IPL would provide all generation and transmission services for its former 
customers.  SMEC would contract with its members for the distribution-related services that will 
be required to maintain service in those former IPL service territories.  Therefore, it appears that 
SMEC exists only as a legal “sleeve” for IPL until the WPSA is terminated or lapses.  
Consequently, it appears at this point that the WPSA between SMEC and IPL is an affiliated 
Transaction under Minnesota Statutes.  Because the Petitioners did not identify the WPSA as an 
affiliated interest agreement, the Department recommends that the Commission require the 
Petitioners’ to fully address in this proceeding the applicability of MN Stat. §216B.48 to the 
proposed WPSA. 
 

2. Financial Impacts to SMEC Member Cooperatives 
 
An additional issue the Department would like the Commission to ask the Petitioners to address 
is the likelihood of SMEC’s Member Cooperatives receiving reasonable terms relative to 
financing the purchase of the former IPL assets from SMEC.  It is necessary to address this issue 
to address the ability to provide reliable service in the future (once IPL is no longer providing 
this service.)  Two SMEC Member Cooperatives are of particular interest.  Freeborn-Mower is 
the first.  According to Freeborn-Mower’s Minnesota Electric Utility Annual Report12 the 
cooperative had 5,962 members in 2012.  According to the Petition, the number of IPL 
customers that would obtain service from Freeborn-Mower is 15,18013.  That estimate would 
represent a 250% increase in the number of customers for that distribution cooperative.  On its 
face, the acquisition of that number of customers and the distribution plant to serve them would 
appear to represent a significant increase in financial and operational risk for the entity.  As 
another example, Redwood Electric Cooperative’s customer count would increase by 85% if the 
Petition were approved.  The Department concludes that further information regarding the 
financial impacts of providing reliable service on cooperatives intending to effectuate a 
disproportionately large acquisition should be provided.   
 

3. Energy Usage Credit 
 
The Department would also appreciate a discussion of the basis of the $0.002/kWh credit to 
energy usage the Petition discussed on page 23 of the filing. 
 
 
 
/lt 

12 Provided to the Department pursuant to MN Rules Chapter 7610. 
13 Petition at 9. 
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