
BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF MINNESOTA

B ev erly Jon esH eydin g er Chair
D av idC.B oyd Com m ission er
N an cy L an g e Com m ission er
D an L ipschultz Com m ission er
B etsy W erg in Com m ission er

In the M atterof the P etition of H utchin son

Telecom m un ication s,In c.forA rbitration
w ith Em barqM in n esota,In c.,P ursuan tto
47 U.S .C.S ection 252 of the Federal
Telecom m un ication sA ct

M P UC D ock etN o.P -421,5561,430/IC-14-189

O A H D ock etN o.48-2500-31383

HUTCHINSON TELECOMMUNICATIONS, INC.’S
PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW

P etition er,H utchin son Telecom m un ication s,In c.(“H TI”),foritsproposed

Fin din g sof Factin the abov e-referen cedm atter,respectfully subm itsthe attached.

D ated:N ov em ber12,2014 GRA Y,P L A N T,M O O TY,M O O TY
& B EN N E TT,P .A .

B y: /s/Greg ory R.M erz

Greg ory R.M erz

500 ID S Cen ter
80 S outh Eig hth S treet
M in n eapolis,M N 55402
Telephon e: (612)632-3257
Facsim ile: (612)632-4257
Greg ory.m erz@ g pm law .com



TA B L E O FCO N TEN TS

FIN D IN GS O FFA CT..................................................................................................................1

I. P rocedural B ack g roun d.....................................................................................1

II. S tan dardof Rev iew .............................................................................................3

III. Resolution of D isputedIssues...........................................................................4

A . P oin tof In tercon n ection an dM eetP oin tIn tercon n ection ................5

1. The IL EC’sin tercon n ection oblig ation s...................................5

2. In tercon n ection atan y techn ically feasible poin t(Issue
N o.24)...........................................................................................8

a. Iden tification of techn ically feasible P oin tsof
In tercon n ection ................................................................8

b. D isclosure requirem en ts..............................................10

3. M eetpoin tin tercon n ection ......................................................13

a. D efin ition of M eetP oin tIn tercon n ection

A rran g em en t[Issue N o.7]..........................................13

b. M idS pan FiberM eet[Issues8 an d39]......................15

4. S in g le P O IperL A TA [Issue N os.25,26,27,28,29,30,
31,32,34,38,48]........................................................................18

5. H TI’sspecificin tercon n ection requests[Issue N os. 44
an d77]........................................................................................19

B . Reciprocal Com pen sation [Issue N os.33,37,41,42,an d47].........21

1. The FCC hasA doptedB ill-an d-Keepasthe P referred
Reciprocal Com pen sation M ethodolog y ...............................22

2. Reciprocal Com pen sation Curren tly in EffectB etw een
the P artiesisB ill-an dKeep......................................................23

3. The Com m ission ’sD ecision in the In tercon n ection
A rbitration B etw een Q w estan dCharterisIn apposite.......27

C. Cen turyL in k E Q ’sP roposedB on a Fide Request(“B FR”)
P rocess[Issue N os.11,43 an d68].......................................................29

D . M iscellan eousIssues.............................................................................35

1. D efin ition of “En dUser” [Issue N o.1]..................................35

2. D efin ition of “Tran sitTraffic” [Issue N o.14]........................37



3. Routin g of in traL A TA Toll,Toll V oIP -P S TN traffic
[Issue 67.1;see alsoIssue N o.18 (n oexchan g e of toll

traffic;Issue N o.36 (exchan g e of S w itchedA ccess
Traffic);Issue N o.51 (in directroutin g )]................................38

4. Requirem en tsforestablishm en tof direct
in tercon n ection [Issue N o.50].................................................39

5. Fin an cial respon sibility forin directin tercon n ection
[Issue N o.46].............................................................................40

6. Establishm en tof bi-direction al,tw o-w ay trun k
g roups/Con v ersion of on e w ay trun k g roups[Issue
N os.54 an d57]..........................................................................42

7. Trun k forecastin g [Issue N os.59-61]......................................44

8. B lock edtraffic[Issue N o.64]...................................................45

9. Fin an cial respon sibility fortran sittraffic[Issue N os.

65 an d66]...................................................................................46

10. Tran sittrafficthresholds[Issue N o.67].................................48

11. B FRprocessrequirem en ts[Issue N os.69,70,73,74,
75,76]..........................................................................................49

CO N CL US IO N S O FL A W .......................................................................................................50



1

Thism atterw asheardbefore A dm in istrativ e L aw Judg e S tev e M ihalchick on

A ug ust6,2014.The P etition er,H utchin son Telecom m un ication s,In c.(“H TI”),w as

represen tedatthe hearin g by itsattorn ey,Greg ory M erz,Gray P lan tM ooty,500 ID S

Cen ter,80 S outh Eig hth S treet,M in n eapolis,M in n esota 55402.The Respon den t,Em barq

M in n esota,d/b/a Cen turyL in k (“Cen turyL in k EQ ”)w asrepresen tedby itsattorn ey,

Jason Topp,200 S outh Fifth S treet,Room 2200,M in n eapolis,M in n esota 55402.The

M in n esota D epartm en tof Com m erce (“D O C”)w asrepresen tedby itsattorn ey,L in da S .

Jen sen ,A ssistan tA ttorn ey Gen eral,1400 B rem erTow er,445 M in n esota S treet,S t.P aul,

M in n esota 55101.Kev in O ’Grady appearedforthe staff of the P ublicUtilities

Com m ission .

B asedupon the record,the A dm in istrativ e L aw Judg e hereby m ak esthe

follow in g Fin din g sof Factan dCon clusion sof L aw .

FINDINGS OF FACT

I. Procedural Background

1. H TIisa M in n esota com pan y basedin N ew Ulm ,M in n esota.1 H TIisa

Com petitiv e L ocal Exchan g e Carrier(“CL EC”)an disa telecom m un ication scarrier

un derM in n .S tat.§ 237.01,subd.6,authorizedby the Com m ission toprov ide

telecom m un ication sserv ices,in cludin g facilities-basedlocal exchan g e serv ice,in

M in n esota.2 H TIserv esbusin essan dresiden tial custom erslocatedin L itchfield,

M in n esota.3

1 Ex.100 (B urn sD irect),p.2,lin es6-7.
2 P etition ,¶ 1;Ex.100 (B urn sD irect),p.lin es6-7.
3 Ex.100 (B urn sD irect),p.2,lin es8-9.
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2. Cen turyL in k E Q (form erly k n ow n as“Em barqM in n esota,In c.”)isa

telephon e com pan y un derM in n .S tat.§ 237.01,subd.7,authorizedby the Com m ission

toprov ide telecom m un ication sserv ice in M in n esota,in cludin g local exchan g e serv ice.

Cen turyL in k E Q isan In cum ben tL ocal Exchan g e Carrier(“IL EC”)un derthe

Telecom m un ication sA ct.4

3. H TIan dCen turyL in k EQ are partiestoan in tercon n ection ag reem en tthat

w asapprov edby the Com m ission on D ecem ber5,2006,5 the term sof w hich w ere the

resultof a v olun tary ag reem en tbetw een the partieson all issues.The ag reem en thadan

in itial term of three yearsw ith autom aticren ew al foran un lim itedn um berof

successiv e six m on th term s.6 H TIan dCen turyL in k EQ hav e con tin uedtooperate un der

the curren tin tercon n ection ag reem en tw hile they n eg otiate an darbitrate a replacem en t

in tercon n ection ag reem en t.7

4. H TIrequestedn eg otiation of a successorin tercon n ection ag reem en ton

A pril 29,2013.8 The partiessubsequen tly ag reedtoexten dthe “n eg otiation w in dow ”9 a

n um berof tim es.W hen itbecam e clearthatn eg otiation sw ouldn otresolv e all of the

issues,H TIfileda petition forarbitration of the rem ain in g disputedissueson M arch 3,

2014.B y itsO rderdatedM arch 25,2014,the Com m ission foun dthatH TIm etthe

requirem en tsforarbitration an dreferredthe m attertothe O ffice of A dm in istrativ e

4 S ee 47 U.S .C.§251(h).
5 M P UC D ock etN o.P -430,5561/IC-06-1548.
6 P etition ,¶ 6;see alsoH earin g Ex.100 (B urn sD irect)atTGB -1 (H TI/Em barqin tercon n ection

ag reem en t).
7 P etition ,¶ 6.
8 P etition ,¶ 7.
9 See 47 U.S .C.§ 252(b)(1)(perm ittin g arbitration tobe requesteddurin g the periodfrom the 135th tothe

160th day afterthe date w hen the in cum ben tlocal exchan g e carrierreceiv esa requestforarbitration ).
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H earin g sforev iden tiary proceedin g s.10 Cen turyL in k EQ fileditsrespon se tothe

petition forarbitration on M arch 28,2014.

5. P riortothe hearin g ,the partiesfileda Join tD isputedIssuesM atrix

iden tifyin g each disputedissue,the specificcon tractlan g uag e proposedby each party,

an dthe parties’position statem en tsin supportof theirproposedlan g uag e.O n O ctober

9,2014,the parties fileda rev isedJoin tD isputedIssuesM atrix,w hich reflectsthe

parties’ag reem en tastocertain issuesthatw ere in dispute atthe tim e of the hearin g

an dchan g estocertain of the parties’proposedcon tractlan g uag e an dposition

statem en ts.

II. Standard of Review

6. The Com m ission isrequiredby the Telecom m un ication s A cttoresolv e

an y issuessetforth in a petition forarbitration of an in tercon n ection ag reem en torin

an y respon se tosuch a petition .11 Issuespresen tedforarbitration m ustbe resolv edin

accordan ce w ith S ection s251 an d252 of the A ctan dthe rulesadoptedby the FCC.12

S ection 252(c)of the A ctrequiresa state com m ission resolv in g open issuesthroug h

arbitration to,am on g otherthin g s,en sure thatthe resolution m eetsthe requirem en tsof

S ection 251 an ditsim plem en tin g reg ulation s. The Com m ission isrequiredtom ak e an

affirm ativ e determ in ation thatthe rates,term san dcon dition sthatitprescribesin the

10 M P UC D ock etN o.P -421,5561,430/IC-14-189,O RD ERREFERRIN G M A TTERTO TH E O FFICE O F
A D M IN IS TRA TIV E H EA RIN GS FO RA RB ITRA TIO N ,A S S IGN IN G A RB ITRA TO R,A N D GIV IN G

N O TICE O FFIRS T P REH EA RIN G CO N FEREN CE (M arch 25,2014).
11 47 U.S .C.252(4)(C);see alsoM in n .R.part7812.1700 (authority an drole of the Com m ission un derstate

law forthe arbitration of in tercon n ection ag reem en ts).
12 See 47 U.S .C.§§251 an d252;Implementation of the Local Competition Provisions of the Telecommunications

Act of 1996,CC D ock etN o.96-98,FirstReportan dO rder,11 FCC Red13042 (1996)(“Local Competition

Order”);47 C.F.R.§ 51.5 et seq.
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arbitration proceedin g forin tercon n ection are con sisten tw ith the requirem en tsof

S ection s251(b)an d(c)an dS ection 252(d)of the A ct.13

7. The Com m ission m ay also,un deritsstate law authority,im pose

addition al requirem en tspursuan ttoS ection 252(e)(3)of the A ct,aslon g assuch

requirem en tsare con sisten tw ith the A ctan dthe FCC’sreg ulation s.14 The burden of

proof in thisproceedin g ison Cen turyL in k EQ toprov e all issues of m aterial factby a

prepon deran ce of the ev iden ce.15

III. Resolution of Disputed Issues

8. The k ey issuesrem ain in g in dispute fall g en erally w ithin tw obroad

categ ories:1)a dispute reg ardin g the location of the P oin tof In tercon n ection an dH TI’s

requestfora m eetpoin tin tercon n ection arran g em en t,in cludin g con tractlan g uag e that

w ouldexpressly recog n ize the parties’curren tm eetpoin tin tercon n ection ;2)reciprocal

com pen sation ,an dm ore specifically,Cen tury L in k EQ ’sdesire tobeg in charg in g H TI

fortran sporton Cen turyL in k EQ ’sside of the poin tof in tercon n ection ;an d3)

Cen turyL in k E Q ’sproposedB on a Fide Request(“B FR”)process.

9. In addition tothese k ey issuesthere are a n um berof m iscellan eousissues

rem ain in g in dispute betw een the parties,in cludin g :

 D efin ition of “En dUser” (Issue 1);

 D efin ition of “Tran sitTraffic” (Issue 14);

13 47 U.S .C.§ 252(d).
14 47 U.S .C.§252(e);First Report and Order,¶¶ 233,244.
15 M in n .R.part7812.1700,subp.23;see alsoIn the Matter of the Petition of DIECA Communications, Inc.,
d/b/a Covad Communications Company, for Arbitration to Resolve Issues Relating to an Interconnection

Agreement with Qwest Corporation,M P UC D ock etN o.P -5692,421/IC-04-549,A rbitrator’sReportat¶ 6

(D ecem ber15,2004).
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 Routin g of in traL A TA Toll,Toll V oIP -P S TN traffic(Issue 67.1 an drelated

Issues18 (n oexchan g e of toll traffic);36 (exchan g e S w itchedA ccess
Traffic);an d51 (in directroutin g ));

 Requirem en tsforestablishm en tof directin tercon n ection (Issue 50);

 Fin an cial respon sibility forin directin tercon n ection (Issue 46);

 Establishm en tof bi-direction al,tw o-w ay trun k g roups/Con v ersion of on e

w ay trun k g roups(Issues54 an d57);

 Trun k forecastin g (Issues59-61);

 B lock edtraffic(Issue 64);

 Fin an cial respon sibility fortran sittraffic(Issues65 an d66);

 Tran sittrafficthresholds(Issue 67);

 B FRprocessrequirem en ts(Issues69,70,73,74,75,an d76).

A. Point of Interconnection and Meet Point Interconnection

1. The ILEC’s interconnection obligations

10. The FCC defin es“in tercon n ection ” tom ean the “lin k in g of tw on etw ork s

forthe m utual exchan g e of traffic.”16 In orderforthe custom ersof on e local exchan g e

carriertobe able toplace callsto,an dreceiv e callsfrom ,the custom ersof an otherlocal

exchan g e carrier,the n etw ork sof the tw ocarriersm ustbe in tercon n ected.17

11. In tercon n ection w ith a CL EC represen tsa com petitiv e threattothe IL EC.

The FCC,in its Local Competition Order,took n ote of the in cum ben tcarrier’s

disin cen tiv estoin tercon n ectw ith a com petitor:

B ecause an in cum ben tL EC curren tly serv esv irtually all subscribersin its

local serv in g area,an in cum ben tL EC haslittle econ om icin cen tiv e to
assistn ew en tran tsin theireffortstosecure a g reatershare of thatm ark et.
A n in cum ben tL EC alsohasthe ability toacton itsin cen tiv e todiscourag e

16 47 C.F.R.§ 51.5.
17 Local Competition Order at¶10 (“[A ]bsen tin tercon n ection betw een the in cum ben tL EC an dthe en tran t,

custom ersof the en tran tw ouldbe un able tocom plete callstosubscribersserv edby the in cum ben tL EC’s

n etw ork .”)
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en try an drobustcom petition by n otin tercon n ectin g itsn etw ork w ith the
n ew en tran t’sn etw ork orby in sistin g on supracom petitiv e pricesorother

un reason able con dition sforterm in atin g callsfrom the en tran t’scustom ers
tothe in cum ben tL EC’ssubscribers.18

12. Toaddressthese econ om icdisin cen tiv es,the duties of an in cum ben tlocal

exchan g e carrier,such asCen turyL in k EQ ,toallow a CL EC,such asH TI,to

in tercon n ectw ith the in cum ben t’sn etw ork are setforth in S ection 251(c)(2). P ursuan t

tothatsection ,an in cum ben tcarrierhasa duty:

[T]oprov ide,forthe facilitiesan dequipm en tof an y requestin g
telecom m un ication scarrier,in tercon n ection w ith the local exchan g e
carrier’sn etw ork –

(A ) forthe tran sm ission an droutin g of telephon e exchan g e
serv ice an dexchan g e access;

(B ) atan y techn ically feasible poin tw ithin the carrier’sn etw ork :

(C) thatisatleastequal in quality tothatprov idedby the local
exchan g e carriertoitself ortoan y subsidiary,affiliate,oran y other
party tow hich the carrierprov idesin tercon n ection ;an d

(D ) on rates,term s,an dcon dition sthatare just,reason able,an d
n on discrim in atory,in accordan ce w ith the term san dcon dition sof
the ag reem en tan dthe requirem en tsof thissection an dsection 252
of thistitle.

13. In ordertoim plem en tthe A ct’srequirem en tthatan IL EC prov ide

in tercon n ection at“an y techn ically feasible poin tw ithin the carrier’sn etw ork ”19 usin g

“an y techn ically feasible m ethodof obtain in g in tercon n ection … .,”20 the FCC’srules

prov ide that,“a prev iously successful m ethodof obtain in g in tercon n ection oraccessto

un bun dledn etw ork elem en tsata particularprem isesorpoin tof an y in cum ben tL EC’s

18 Local Competition Order at¶10 (footn otesom itted).
19 47 U.S .C.§ 251(c)(2)(B ).
20 47 C.F.R.§ 51.321(a).



7

n etw ork issubstan tial ev iden ce thatsuch m ethodistechn ically feasible in the case of

substan tially sim ilarn etw ork prem ises orpoin ts.”21 W hen an IL EC den iesa requestfor

a particularm ethodof in tercon n ection ,the IL EC m ustprov e tothe state com m ission

thatthe requestedm ethodof in tercon n ection atthe poin trequestedisn ottechn ically

feasible.22 The FCC hasin terpretedthe requirem en tthatthe CL EC be perm ittedto

in tercon n ectatan y techn ically feasible poin tasen titlin g the CL EC toin tercon n ectata

sin g le P O IperL ocal A ccessan dTran sportA rea (“L A TA ”).23

14. A n IL EC m ay n otuse costasa factorin determ in in g w hethera requested

in tercon n ection isfeasible.O n thispoin tthe FCC hasstated:

Com petitiv e carriers,m an y of w hom m ay be sm all en tities,w ill be
perm ittedtorequestin tercon n ection atan y techn ically feasible poin t,an d
the determ in ation of feasibility m ustbe con ductedw ithoutcon sideration

of the costof prov idin g in tercon n ection ata particularpoin t.
Con sequen tly,ourrulesperm itthe party requestin g in tercon n ection ,
w hich m ay be a sm all en tity,an dn otthe in cum ben tL EC todecide the
poin tsthatare n ecessary tocom pete effectiv ely.24

15. The IL EC m ustprov ide in tercon n ection atparity w ith thatprov idedto

itself,itssubsidiariesan daffiliatesoran y othercarrier;thatis,in tercon n ection m ustbe

“atleastequal in quality tothatprov idedby the local exchan g e carriertoitself ortoan y

subsidiary,affiliate,oran y otherparty tow hich the carrierprov idesin tercon n ection .”25

21 47 C.F.R.§ 51.321(c).
22 47 C.F.R.§ 51.321(d).
23 In the Matter of the Petition of WorldCom, Inc. P ursuan ttoS ection 252(e)(5)of the Com m un ication s A ct,

17 FCC Red27039,*27064,2002 FCC L EXIS 3544,**56 (2002)(“Un derthe Com m ission ’srules,com petitiv e

L ECsm ay requestin tercon n ection atan y techn ically feasible poin t.Thisin cludes the rig httorequesta
sin g le poin tof in tercon n ection in a L A TA .”)(footn ote om itted).
24 Local Competition Order,¶ 1373.
25 47 U.S .C.§ 251 (c)(2)(C).
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Further,the rates,term san dcon dition sof in tercon n ection m ustbe “just,reason able,

an dn on discrim in atory .”26

16. Un derthe Telecom m un ication sA ct,the IL EC doesn othav e a v etopow er

ov erhow orw here the CL EC in tercon n ectstothe IL EC n etw ork ,n orcan the IL EC force

the CL EC toin tercon n ectatpoin tsthatthe CL EC hasn otrequested.

2. Interconnection at any technically feasible point (Issue No.
24)

a. Identification of technically feasible Points of
Interconnection

17. H TIhasproposedthe follow in g lan g uag e tospecifically iden tify P O Isthat

Cen turyL in k E Q isrequiredtom ak e av ailable:

39.1 P O IL ocation s.CL EC shall be en titledtoestablish a P O I
atan y Techn ically Feasible poin ton the Cen turyL in k

n etw ork ,in cludin g butn otlim itedto:

a. Cen turyL in k han dholes orm an holes;

b. Cen turyL in k con trolleden v iron m en tv aults;

c. Cen turyL in k Cen tral O ffices;

d. ThirdP arty location s,e.g .,carrierhotels,w here
Cen turyL in k hasestablishedfacilitiesforthe purpose
of in tercon n ection w ith othercarriers;27

18. Each of these location s are poin tson the Cen tury L in k EQ n etw ork w here

Cen turyL in k E Q perform scross-con n ection s,both foritself an dforothercarriers,an d,

accordin g ly,m ustbe av ailable toH TIforthe sam e purpose.28 A lthoug h Cen turyL in k

26 47 U.S .C.§ 251(c)(2)(D ).
27 H earin g Ex.1 (Easton D irect),p.29,lin es1-27.
28 H earin g Ex.101 (B urn sRebuttal,P ublicV ersion )atp.3 lin es2-4.



9

EQ ’sw itn ess,M r.Easton ,characterizedH TI’slan g uag e as“ov erly broad,”29 he offered

n oev iden ce thatan y of these location sisn ottechn ically feasible.Rather,Cen turyL in k

EQ hasclaim edon ly thatH TI’sproposedlan g uag e is n otcon sisten tw ith Cen turyL in k

EQ ’s“stan dardm ethodsan dlan g uag e thatCen turyL in k EQ usesw ith all other

CL ECs.”30 Cen tury L in k EQ hascom pletely failedtocarry itsburden of prov in g

techn ical in feasibility.

19. A n otherCen turyL in k EQ objection isthatH TI’sproposedlan g uag e

w ouldrequire in tercon n ection ata poin tn oton Cen turyL in k EQ ’sn etw ork .31 This

objection ,how ev er,ig n oresthe lan g uag e proposedby H TIexpressly statesthatthe P O I

m ustbe ata location on Cen turyL in k ’s n etw ork (i.e.,“CL EC shall be en titledto

establish a P O Iat any Technically Feasible point on the CenturyLink network ....”).32

20. Cen turyL in k E Q hasalsoarg uedthatitcan n otbe requiredtoin tercon n ect

outside itslocal serv ice area.33 Thisobjection ,how ev er,fin dsn osupportin the law .The

plain lan g uag e of the A ctperm itsa CL EC toin tercon n ectatan y techn ically feasible

poin t“within the carrier’s network”34 an dn ot“w ithin the carrier’slocal callin g area.”

A sCen turyL in k E Q ack n ow ledg edatthe hearin g ,Cen turyL in k EQ ’s“n etw ork ” is

an yw here w here ithas facilities,w hich isbroaderthan Cen turyL in k EQ ’sserv in g

29 H earin g Ex.1 (Easton D irect),p.29,lin es31-32.
30 H earin g Ex.1 (Easton D irect),p.30,lin es4-5.
31 H earin g Ex.1 (Easton D irect),p.29,lin e 32 – p.30,lin e 1.
32 H earin g Tran script(Easton )atp.64,lin e 18 – p.65,lin e 4 (em phasisadded).
33 H earin g Tran script(Easton )atp.65,lin es1-13.
34 47 U.S .C.§ 251 (c)(2)(B )(em phasisadded).
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area.35 Cen turyL in k EQ ’sattem pttolim itH TItoin tercon n ection in Cen turyL in k E Q ’s

local serv ice area m ustbe rejectedascon trary tothe A ct.

21. A sleg al supportforitsarg um en t,Cen turyL in k EQ poin tstothe defin ition

of “In cum ben tlocal exchan g e carrier.”36 Thisdefin ition isusedtodeterm in e w hethera

carrierissubjecttothe in tercon n ection oblig ation sof S ection 251(c)(2)of the A ct.Itdoes

n otaddressw here the P O Im ay be located.37 Thatisaddressedby a differen tsection of

the A ct,S ection 251(c),w hich isthe S ection thatsupport’sH TI’sproposedlan g uag e.

22. There isn odispute here reg ardin g Cen turyL in k EQ ’sstatusasan

in cum ben tlocal exchan g e carrier.Thus,the in tercon n ection oblig ation ssetforth in

S ection 251(c)(2),in cludin g the oblig ation toperm itin tercon n ection atan y techn ically

feasible poin tw ithin the Cen turyL in k EQ ,are trig g ered.

23. The in tercon n ection ag reem en tlan g uag e proposedby H TIproperly g iv es

effecttothe requirem en tsof the A ctthatallow the CL EC toselectthe location an d

m ethodof in tercon n ection .

b. Disclosure requirements

24. In ordertoassure thatCen turyL in k E Q com pliesw ith itsparity an d

n on discrim in ation oblig ation s,H TIhasproposedlan g uag e tobe in cludedin this

section of the in tercon n ection ag reem en tthatw ouldrequire Cen turyL in k EQ todisclose

the location sw ithin a L A TA w here ithasestablishedin tercon n ection w ith an other

carrier:

35 H earin g Tran script(Easton )atp.64,lin e 2-17.
36 See 47 U.S .C.§ 251(h).
37 47 U.S .C.§251(c)(“In addition tothe dutiescon tain edin subsection (b)of thissection ,each in cum ben t

local exchan g e carrierhasthe follow in g duties....”)
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Cen turyL in k shall disclose toCL EC all location sw ithin a L A TA w here
Cen turyL in k hasestablishedfacilitiesin tercon n ection w ith a thirdparty

carrier.Thisexistin g P O Ilocation in form ation shall be prov idedw ithin
busin essdaysof CL EC’sw ritten request.38

25. The in form ation thatH TI’sproposedlan g uag e w ouldrequire be disclosed

isn ecessary forthe CL EC tobe able tom ak e an in form eddecision abouthow toplan its

n etw ork .39 A sthe FCC hasstated:

[I]n cum ben tL ECshav e a duty tom ak e av ailable torequestin g carriers
g en eral in form ation in dicatin g the location an dtechn ical characteristicsof
in cum ben tn etw ork facilities.W ithoutaccess tosuch in form ation ,
com petin g carriersw ouldbe un able tom ak e ration al n etw ork deploym en t
decision san dcouldbe forcedtom ak e in efficien tuse of theirow n an d
in cum ben tL EC facilitiesw ith an ticom petitiv e effects.40

26. The circum stan ces surroun din g the establishm en tof the in itial

in tercon n ection betw een H TIan dCen turyL in k EQ ’spredecessor,S prin t,illustrate w hy

thisin form ation is n eeded.W hen H TIsoug htin tercon n ection w ith S prin tforthe

purposes of exchan g in g E A S /local traffic,S prin tin sisted,asCen turyL in k EQ in sists

n ow ,thatH TIin tercon n ectatthe S prin ten doffice.41 H TIlearn ed,how ev er,of the

existen ce of an in tercon n ection betw een S prin tan dUS W estatthe US W estsw itch in S t.

Cloud.42 Thisin form ation cam e,n otfrom S prin t,butfrom US W est,an don ly then after

bein g pressuredby H TItoprov ide it.43 A sa resultof obtain in g thisin form ation ,H TI

w asable toestablish in tercon n ection ata location thatm etitsn eedsin ordertocom pete

efficien tly an deffectiv ely.

38 H earin g Ex.1 (Easton D irect),p.29,lin es18-26.
39 H earin g Tran script(B urn s),p.15,lin es13-23.
40 Local Competition Order,¶205.
41 H earin g Ex.100 (B urn sD irect),p.2,lin es16-26.
42 H earin g Ex.100 (B urn sD irect),p.5,lin es11-20.
43 H earin g Ex.100 (B urn sD irect)p.6,lin es1-7.
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27. Cen turyL in k E Q objectstoH TI’sproposeddisclosure requirem en tfor

three reason s.First,Cen turyL in k EQ arg uesthatH TI’sdisclosure lan g uag e w ould

require the disclosure of proprietary in form ation .44 S econ d,Cen turyL in k EQ assertsthat

the in form ation thatH TIw ouldrequire be disclosedisbetterobtain edfrom thirdparty

sources.45 Third,Cen turyL in k EQ assertsthatitisrequiredtodisclose in form ation on ly

tothe exten tn ecessary forthe CL EC toserv e a particularcustom er.46 N on e of these

arg um en tscan w ithstan dscrutin y.

28. First,the in form ation thatH TIseek sisn otin form ation aboutthe n etw ork

of an otherCL EC,butrather,the n etw ork of the in cum ben tw ith w hich itseek sto

in tercon n ect.47 The Cen turyL in k EQ w itn essadm ittedthatthe in form ation thata CL EC

w ouldn eedforin tercon n ection purposes – the CL L Icode forthe location of the poin tof

in tercon n ection ,the in terface lev el,an dthe CL L Icode of the serv in g area sw itch – isn ot

con fiden tial.48

29. S econ d,the ev iden ce show sthatthe thirdparty source thatCen tury L in k

EQ w ouldhav e H TIrely on is,atbest,in com plete.The Cen turyL in k EQ w itn esslack ed

firsthan din form ation reg ardin g w hatisin cludedin the database.49 M r.B urn s,w ho

doeshav e firsthan dexperien ce w ith the database,testifiedthathe attem ptedtouse

44 H earin g Ex.1 (Easton D irect),p.30,lin es10-16.
45 H earin g Tran script(Easton ),p.67,lin es20-24.
46

See P ostH earin g B rief of Em barqof M in n esota atp.18.
47 H earin g Ex.101 (B urn s P ublicRebuttal),p.10,lin es12-19.
48 H earin g Tran script(Easton ),p.71,lin es9-21.
49 H earin g Tran script(Easton ),p.67,lin e 24-p.68,lin e 5.
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thatdatabase w hen H TIestablisheditsin itial in tercon n ection w ith S prin tan dthe

in tercon n ection betw een S prin tan dUS W estw asn otin the database.50

30. Third,the Local Competition Order can n otbe readtocreate the lim iton the

CL EC’saccesstoin form ation ,asCen turyL in k EQ hasclaim ed.Tothe con trary,

P arag raph 205 of the Local Competition Order,w hich isquotedabov e,createsa broad

rig hton the partof CL ECstoobtain in form ation reg ardin g the location an d

characteristicsof IL EC facilities.

3. Meet point interconnection

31. S pecificm ethodsof in tercon n ection thatthe FCC hasexpressly recog n ized

astechn ically feasible in clude physical collocation ,v irtual collocation ,an d

in tercon n ection ata m eetpoin t.51 Issue N os.7,8,an d39 prim arily con cern H TI’s

requestfor— an dCen tury L in k EQ ’srefusal toprov ide— m eetpoin tin tercon n ection .

a. Definition of Meet Point Interconnection Arrangement
[Issue No. 7]

32. “M eetpoin tin tercon n ection ” isan arran g em en tby w hich each

telecom m un ication scarrierbuildsan dm ain tain sitsn etw ork toa m eetpoin t.52 A “m eet

poin t” is“a poin tof in tercon n ection betw een tw on etw ork s,desig n atedby tw o

telecom m un ication carriers,atw hich on e carrier’srespon sibility forserv ice beg in san d

the othercarrier’srespon sibility en ds.”53 Thus,un dera m eetpoin tin tercon n ection

50 H earin g Tran script(B urn s),p.151,lin e 12-p.152,lin e 24.
51 47 C.F.R.§ 51.321(b).
52 47 C.F.R.§ 51.5.
53 47 C.F.R.§ 51.5.
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arran g em en t,each party isrequiredtobearthe coston itsside of the m eetpoin t(i.e.,the

P O I).

33. In itsLocal Competition Order,the FCC discussedthe techn ical feasibility of

in tercon n ection ata m eetpoin t:

[O ]therm ethodsof techn ically feasible in tercon n ection oraccessto
in cum ben tL EC n etw ork s,such asm eetpoin tarran g em en ts,in addition to
v irtual an dphy sical collocation ,m ustbe av ailable ton ew en tran tsupon
request.M eetpoin tarran g em en ts(orm id-span m eets),forexam ple are
com m on ly usedbetw een n eig hborin g L ECsforthe m utual exchan g e of
traffic,an dthus,in g en eral,w e believ e such arran g em en tsare techn ically

feasible.Further,althoug h the creation of m eetpoin tarran g em en tsm ay
require som e buildoutof facilitiesby the in cum ben tL EC,w e believ e such
arran g em en tsare w ithin the scope of the oblig ation sim posedby section s

251(c)(2)an d251(c)(3).In a m eetpoin tarran g em en t,the “poin t” of
in tercon n ection forpurposesof section s251(c)(2)an d251(c)(3)rem ain son
the “local carrier’sn etw ork ” (e.g .,m ain distribution fram e,trun k side of
the sw itch),an dthe lim itedbuild-outof facilitiesfrom thatpoin tm ay then

con stitute an accom m odation of in tercon n ection .In a m eetpoin t
arran g em en t,each party paysitsportion of the coststobuildouttothe
m eetpoin t.54

34. H TIhasproposedlan g uag e thatin corporatesthe FCC defin ition of “M eet

P oin tIn tercon n ection A rran g em en t” aspartof the in tercon n ection ag reem en t.55 That

proposedlan g uag e prov idesthat“M eetP oin tIn tercon n ection A rran g em en tm ean seach

telecom m un ication scarrierbuildsan dm ain tain sits n etw ork toa M eetP oin t.(47 C.F.R.§

51.5).”56

35. The partieshav e ag reedon a defin ition of M eetP oin t:“‘M eetP oin t’is

poin tof in tercon n ection betw een tw on etw ork s,desig n atedby tw otelecom m un ication s

54 Local Competition Order,¶ 553 (footn otesom itted).
55 S ee D isputedIssuesM atrix,Issue N o.7.
56 H earin g Exhibit1 (Easton D irect)atp.12,lin e 25-p.13,lin e 2.S ee 57 C.F.R.§51.5 (defin in g “m eetpoin t

in tercon n ection arran g em en t”).
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carriers,atw hich on e carrier’srespon sibility forserv ice beg in san dthe othercarrier’s

respon sibility en ds.(47 C.F.R.§ 51.5).”

36. Cen turyL in k E Q ack n ow ledg esthatH TI’sproposeddefin ition of M eet

P oin tIn tercon n ection A rran g em en tiscon sisten tw ith the FCC defin ition .57 Cen turyL in k

EQ doesn otpropose an y altern ate defin ition of M eetP oin tIn tercon n ection

A rran g em en tbuton ly arg uesthatthe defin ition shouldbe om ittedbecause the term is

n otin cludedin Cen turyL in k EQ ’sv ersion of the ag reem en t.58

37. M eetpoin tin tercon n ection isa techn ically feasible m ethodof

in tercon n ection iden tifiedby the FCC an dH TIisen titledtohav e thatoption reflected

in the in tercon n ection ag reem en t.In clusion of the defin ition proposedby H TIis

con sisten tw ith the A ctan disotherw ise appropriate.

b. Mid Span Fiber Meet [Issues 8 and 39]

38. Relatedtothe dispute reg ardin g the defin ition of M eetP oin t

In tercon n ection A rran g em en tisthe parties’dispute reg ardin g the defin ition of “M id

S pan FiberM eet.”

39. H TIproposesthe follow in g defin ition :

A form of M eetP oin tIn tercon n ection A rran g em en t,w hich usesfiberoptic
tran sm ission facilitiestoin tercon n ectcarriers’n etw ork s.A n

In tercon n ection architecture w hereby tw ocarriers’fibertran sm ission
facilitiesm eetata m utually ag reedupon poin tforthe m utual exchan g e of
traffic,subjecttothe trun k in g requirem en tsan dotherterm san d
prov ision sof thisA g reem en t.The “poin t” of In tercon n ection ,for

57 H earin g Tran script(Easton )atp.55,lin e 23 – p.56,lin e 3.
58 H earin g Tran script(Easton )atp.54,lin es6-14.
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purposes of §§251(c)(2)an d251(c)(3),rem ain son Cen turyL in k ’s
n etw ork .59

40. Cen turyL in k E Q ,in con trast,proposesthe follow in g defin ition :

A n In tercon n ection architecture w hereby tw ocarriers’fibertran sm ission
facilitiesm eetata m utually ag reedupon poin tforthe m utual exchan g e of

traffic,subjecttothe trun k in g requirem en tsan dotherterm san d
prov ision sof thisA g reem en t.The “poin t” of In tercon n ection ,for
purposes of §§251(c)(2)an d251(c)(3),rem ain son Cen turyL in k ’sn etw ork
an dislim itedtothe In tercon n ection of facilitiesbetw een the Cen turyL in k

S erv in g W ire Cen teran dthe location of the CL EC sw itch orother
equipm en tlocatedw ithin the area serv edby the Cen turyL in k S erv in g
W ire Cen ter.60

41. In ordertofurtherdescribe in tercon n ection v ia a M idS pan FiberM eet,

Cen turyL in k E Q proposes:

The M idS pan FiberM eet,asproposed,m ustbe ata m utually ag reeable,
econ om ically an dtechn ically feasible poin tbetw een Cen turyL in k ’s
S erv in g W ire Cen terE n dO ffice an dCL EC'sP rem ises,an dw ill be w ithin
the Cen turyL in k L ocal Callin g A rea.61

42. H TIproposestodelete thislan g uag e an dreplace itw ith:

A M idS pan FiberM eetisa form of M eetP oin tIn tercon n ection
A rran g em en tw here fiberopticfacilitiesare splicedatM eetP oin tw hich is

log ically locatedbetw een the P arties’prem ises.62

43. Cen turyL in k E Q ’slan g uag e m ustbe rejectedbecause itw ouldim pose

lim itation son m eetpoin tin tercon n ection thatare con trary tothe Telecom m un ication s

A ctan ditsim plem en tin g reg ulation s.

44. First,a M idS pan FiberM eetison ly on e v ariety of m eetpoin t

in tercon n ection arran g em en t;H TI’sproposeddefin ition m ak esthisclearan d

59 H earin g Exhibit1 (Easton D irect)atp.14,lin es5-19.
60 H earin g Exhibit1 (Easton D irect)atp.13,lin e 18-p.14,lin e 3.
61 H earin g Ex.1 (Easton D irect)atp.56,lin es6-12.
62 H earin g Ex.1 (Easton D irect)atp.56,lin es19-25.
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Cen turyL in k E Q ’sdoesn ot.In fact,Cen turyL in k EQ tak esthe position thata M idS pan

FiberM eetisthe on ly form of m eetpoin tin tercon n ection thatcan be established

w ithoutfirstresortin g toCen turyL in k EQ ’sB on a Fide Request(“B FR”)process.Un der

Cen turyL in k E Q ’slan g uag e,an y type of m eetpoin tin tercon n ection otherthan a M id

S pan FiberM eetw ouldbe con sideredn on -stan dardan dw ouldbe subjectto

Cen turyL in k E Q ’sproposedB FRprocessin ordertoassess“feasibility.”63

45. S econ d,by requirin g thatthe m eetpoin tbe “m utually ag reedupon ,”

Cen turyL in k E Q seek stog iv e itself v etopow erov erH TI’sselection of the P O I.Thisis

con trary tothe requirem en ts of the A ctw hich leav e ittothe CL EC todeterm in e the

in tercon n ection location an dm ethodthatbestm eetsitsn eeds.

46. Third,Cen turyL in k E Q w ouldlim itthe P O Ilocation tothe

in tercon n ection of facilitiesbetw een the Cen tury L in k EQ serv in g w ire cen teran dthe

CL EC sw itch.There isn oleg al supportforsuch a lim itation an ditiscon trary tothe

CL EC’srig httoin tercon n ectatan y techn ically feasible poin t.

47. Fourth,Cen turyL in k EQ ’slan g uag e w ouldin clude econ om icfeasibility as

a lim itation on the establishm en tof m eetpoin tin tercon n ection .Cen tury L in k EQ does

n otattem pttoshow thatthese lim itation sare requiredasa m atterof techn ical

feasibility;rather,the lim itation sare basedon w hatCen turyL in k EQ choosestocall

“stan dard” in tercon n ection .64

63 H earin g Tran script(Easton ),p.57 lin es7-16;H earin g Ex.1 (Easton D irect),p.27,lin es1-4.S ee,in fra,

pp.30-38,reg ardin g Cen turyL in k EQ ’sB FRprocess.
64 Cf.H earin g Ex.1 (Easton D irect),p.57,lin es2-6 (“M idS pan FiberM eetisthe stan dardm ethodthat

Cen tury L in k EQ usestoprov ide n etw ork in tercon n ection ata “M eetP oin t”,thusm ak in g H utchin son ’s

addeddefin ition (Issue N o.7)an dreferen ce tothe addition al term in thisaddedlan g uag e un n ecessary.”)
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4. Single POI per LATA [Issue Nos. 25, 26, 27, 28, 29, 30, 31, 32,
34, 38, 48]

48. Cen turyL in k E Q ’sproposedlan g uag e w ouldalsov iolate the

Telecom m un ication sA ct’srequirem en tthata CL EC isen titledtoin tercon n ectata

sin g le poin tof in tercon n ection in each L A TA .A tthe tim e of the ev iden tiary hearin g in

thism atter,Cen turyL in k EQ proposedprov ision sthatw ouldrequire H TItoestablish a

P O I:1)ateach tan dem in the L A TA w here itw ishestoexchan g e traffic;65 2)ateach en d

office w here trafficm eetscertain thresholds;66 3)ateach Cen turyL in k EQ en doffice that

subten dsa n on -Cen turyL in k tan dem w here trafficm eetscertain thresholds;67 4)ateach

n on -con tig uousexchan g e org roupof exchan g esw here itw ishestoexchan g e traffic;68

an d5)in each rate cen terw here itw ishestoobtain n um berin g resources.69 These

prov ision sw ouldrequire H TItoin tercon n ectatn um erouspoin tsin a sin g le L A TA ,for

reason sthatare w holly un relatedtotechn ical feasibility;rather,the purpose of

Cen turyL in k E Q ’slan g uag e istoen able ittoim pose charg esfortran sport.

49. In each of these con tractsection s,H TIproposessubstitutin g the term

“trun k g roup” forthe term “P O I.” H TI’sproposedlan g uag e accurately reflectsthat,

althoug h there m ay be in stan cesw here propern etw ork en g in eerin g m ig htrequire the

establishm en tof addition al trun k in g ,such trun k in g isn otthe equiv alen tof a P O I,

65 H earin g Ex.1 (Easton D irect)atp.33,lin e 10-p.34,lin e 10 (Issue N o.26).
66 H earin g Ex.1 (Easton D irect)atp.34,lin e 14 – p.35,lin e 21 (Issue N o.27);see alsoH earin g Ex.1

(Easton D irect),p.40,lin e 10-p.42,lin e 13 (Issue N o.31)(calculation of thresholdforestablishin g direct

trun k in g ).
67 H earin g Ex.1 (Easton D irect)atp.35,lin e 25 – p.37,lin e 2 (Issue N o.28).
68 H earin g Ex.1 (Easton D irect)atp.37, lin e 6 – p.38,lin e 23 (Issue N o.29).
69 H earin g Ex.1 (Easton D irect)atp.39,lin e 4 – p.40,lin e 6 (Issue N o.30).
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w hich hasa specificm ean in g un derthe FCC’srules.M s.D oherty,on behalf of the

D epartm en tof Com m erce,supportsthe lan g uag e proposedby H TIon these issues.70

50. In itspost-hearin g brief,Cen turyL in k E Q describesw hatitcharacterizes

as“com prom ise lan g uag e.”71 Thatrev isedlan g uag e,how ev er,still im properly lim its

H TI’sability toiden tify a P O Ithatbestm eetsitsn eeds.In particular,Cen turyL in k EQ ’s

rev isedlan g uag e w ouldrequire thatH TI’sP O Ibe atthe Cen turyL in k E Q tan dem .

There isn oev iden ce of techn ical in feasibility thatcouldpossibly supportsuch a

lim itation ;rather,Cen tury L in k EQ ’s n ew proposedlan g uag e,lik e itsprev ious

proposals,isin ten dedallow ittobill H TIreciprocal com pen sation charg esforw hich it

isn otan dshouldn otbe respon sible.

5. HTI’s specific interconnection requests [Issue Nos. 44 and 77]

51. In addition al tolan g uag e describin g ,g en erally,term san dcon dition s

g ov ern in g m eetpoin tin tercon n ect,H TIhasproposedtw ospecificm eetpoin t

in tercon n ection arran g em en ts.

52. O n e such proposal,fora m eetpoin tatthe Cen turyL in k Q C (“Q w est”)

cen tral office in S t.Cloud,isthe parties’curren tin tercon n ection arran g em en t,w hich

hasbeen in place sin ce 1999.72

53. H TI’sotherin tercon n ection proposal,fora m eetpoin tatCen turyL in k

EQ ’srem ote sw itch atGlen coe,isthe sam e asthe in tercon n ection thatH TI’sIL EC

70 H earin g Exhibit200 (D oherty D irect),p.18,lin es1-6.
71 P ostH earin g B rief of Em barqM in n esota atp.23.
72

H earin g Ex.100 (B urn sD irect),p.6,lin es6-7,Fig .2.
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affiliate,H utchin son Telephon e Com pan y (“H TC”),has hadw ith Cen turyL in k EQ sin ce

before the passag e of the Telecom m un ication A ctin 1996.73

54. In both in stan ces,Cen turyL in k EQ ack n ow ledg esthatH TI’s

in tercon n ection requestistechn ically feasible,buthasrejectedthose requestsbecause

they seek w hatCen turyL in k EQ calls“n on stan dard” in tercon n ection .74

55. W ith respecttothe existin g in tercon n ection atthe Q w estS t.Cloudcen tral

office,Cen turyL in k E Q sim ply statesthatthe arran g em en t“isn ’tsom ethin g w e w ould

ag ree todotoday.”75 Cen turyL in k E Q doesn otclaim thatthe in tercon n ection

arran g em en tisn ottechn ically feasible,n orcouldit,g iv en thatCen turyL in k an dH TI

hav e been operatin g usin g thatarran g em en tform an y years.Y et,Cen turyL in k EQ tak es

the position thatthe arran g em en tis“in appropriate” an dthatithasn ooblig ation to

con tin ue tom ak e itav ailable toH TIon a n on -discrim in atory basis.76

56. W ith respecttoH TI’srequestfora m eetpoin tin tercon n ection atthe

Cen turyL in k E Q rem ote,Cen turyL in k E Q ’sposition isdirectly con trary toitsoblig ation

un derthe Telecom m un ication stoprov ide in tercon n ection on term s thatare n on -

discrim in atory an datleastequal in quality tothatprov idedtoan y othercarrier.77

57. W hetheran in tercon n ection requestedby a CL EC is“stan dard” isn ota

criteria recog n izedby the A ctasa properbasisforden yin g the CL EC’srequest.In deed,

Cen turyL in k E Q ack n ow ledg esthatthe dispute reg ardin g the location of the P O Iisn ot

73 H earin g Ex.100 (B urn sD irect),p.31,lin e 9-p.32,lin e 9,Fig .11.
74 H earin g Ex.2 (Easton Rebuttal),p.2,lin e 18-p.3,lin e 6 (“techn ical feasibility isn otactually an issue in

thisarbitration ”).
75 H earin g Tran script(Easton ),p.102,lin e 18-p.103,lin e.12.
76 H earin g Ex.2 (Easton Rebuttal),p.31,lin e 15-p.32,lin e 14.
77

47 U.S .C.§252(c)(2).
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abouttechn ical feasibility,butcost,78 w hich the FCC hasexpressly rejectedasa basisfor

den yin g an in tercon n ection m ethodan dP O Ilocation requestedby a CL EC.79

Cen turyL in k E Q ’srejection of H TI’srequestedin tercon n ection v iolatesthe A ct.

B. Reciprocal Compensation [Issue Nos. 33, 37, 41, 42, and 47]

58. The Telecom m un ication s A ctrequiresall carrierstoestablish reciprocal

com pen sation forthe tran sportan dterm in ation of telecom m un ication s.80 “Tran sport” is

defin edtom ean “the tran sm ission an dan y n ecessary tan dem sw itchin g of N on -A ccess

Telecom m un ication sTraffic… from the in tercon n ection poin tbetw een the tw ocarriers

tothe term in atin g carrier’sen doffice sw itch thatdirectly serv esthe calledparty … .”81

“Term in ation ” isdefin edtom ean “the sw itchin g of N on -A ccessTelecom m un ication s

Trafficatthe term in atin g carrier’s en doffice sw itch… .”82

59. O n e type of reciprocal com pen sation m ethodolog y isbill-an d-k eep,un der

w hich each carrierrecov ersitscostsby billin g itsow n custom ersfortran sportan d

term in ation on itsn etw ork an dk eepin g the paym en tsreceiv edfrom itsow n custom ers,

ratherthan billin g the othercarrierfortran sportan dterm in ation .H ere,the partieshav e

ag reedthatterm in ation (i.e.,the usag e-basedelem en tof reciprocal com pen sation )w ill

be on a bill-an d-k eepbasis.The dispute con cern sCen turyL in k EQ ’s proposedcon tract

lan g uag e thatw oulden able ittobeg in charg in g H TIfortran sport– forw hich

78 H earin g Ex.2 (Easton Rebuttal),p.2,lin e 17-p.3,lin e 20.
79

L ocal Com petition O rder¶1373 (“the determ in ation of feasibility m ustbe con ductedw ithout

con sideration of the costof prov idin g in tercon n ection ata particularpoin t”).
80 47 U.S .C.§ 251(b)(5);see alsoH earin g Tran script(Easton )atp.77,lin es7-11.
81 47 C.F.R.§ 51.701(c).
82 47 C.F.R.§ 51.703(d).
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Cen turyL in k E Q curren tly prov idesatn ocharg e – from the m eetpoin ttothe

Cen turyL in k E Q en doffice sw itch.

1. The FCC has Adopted Bill-and-Keep as the Preferred Reciprocal
Compensation Methodology

60. In 2011,aspartof itsConnect America Fund order(“CAF Order”)83 the FCC

ov erhauledthe in tercarriercom pen sation system thatitdescribedas“outdated,”

“riddledw ith efficien ciesan dopportun itiesforw asteful arbitrag e,” an d“un fairto

custom ers.”84 Tothaten d,the FCC adopted“bill-an d-k eep” as“the default

m ethodolog y forall in tercarriercom pen sation traffic.”85 P ursuan ttoa bill-an d-k eep

com pen sation m ethodolog y,“a carrierg en erally look stoitsen d-users— w hich are the

en titiesan din div idualsm ak in g the choice tosubscribe tothatn etw ork — ratherthan

look in g toothercarriersan dtheircustom erstopay forthe costsof itsn etw ork .”86

61. The FCC adopteda n um berof rulesin ordertoim plem en titspolicy

decision toestablish bill-an d-k eepasthe defaultcom pen sation m echan ism .Thus,un der

the FCC’sn ew in tercarriercom pen sation rules,all reciprocal com pen sation rates(i.e.,

ratesfortran sportan dterm in ation )are cappedasof the effectiv e date of the CAF

Order— i.e.,D ecem ber29,2011— an dall bill-an d-k eeparran g em en tsin effectasof that

date are torem ain in effectun lessthe parties m utually ag ree toan altern ativ e

arran g em en t:

83 In the Matter of Connect America Fund,W C D ock etN o.10-90,Report and Order and Further Notice of

Proposed Rulemaking, 26 FCC Rcd17663,2011 FCC L EXIS 4859 (N ov em ber28,2011)(“CAF Order”).
84 CAF Order at¶ 9.
85 CAF Order at¶ 741.
86 CAF Order at¶ 737.
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Effectiv e D ecem ber29,2011,n otelecom m un ication s carrierm ay in crease
a N on -A ccessReciprocal Com pen sation fortran sportorterm in ation

abov e the lev el in effecton D ecem ber29,2011.A ll B ill-an d-Keep
A rran g em en tsin effecton D ecem ber29,2011 shall rem ain in place un less
both partiesm utually ag ree toan altern ativ e arran g em en t.87

62. Forsom e,butn otall,reciprocal com pen sation elem en ts,the FCC has

establisheda tran sition plan tog radually reduce the ratesforthose elem en tstozero

(i.e., bill-an d-k eep).H ow ev er,the CAF Order alsom ak esv ery clearthat,forthose

elem en tsthatw ere already setatzeroasof D ecem ber29,2011,those ratesm ay n otbe

in creasedabsen tag reem en tby both parties.

2. Reciprocal Compensation Currently in Effect Between the Parties
is Bill-and Keep

63. Un derthe parties’curren tag reem en t,n eitherparty charg esthe other

reciprocal com pen sation foreithertran sportorterm in ation .88 In otherw ords,all

reciprocal com pen sation un derthe parties’curren tag reem en t– in cludin g both

tran sportan dterm in ation – isbill-an d-k eep.89

64. The curren tbill-an d-k eeparran g em en thasbeen in place for15 y ears,

sin ce 1999.90 A lthoug h Cen turyL in k EQ n ow characterizesthatarran g em en tas

in appropriate an dclaim sthatittriedtochan g e itin 2002,91 the partiesin itially en tered

in toa bill-an d-k eepreciprocal com pen sation arran g em en tin 1999 an dag reedto

87 47 C.F.R.§ 51.705(c)(1).
88 H earin g Ex.100 (B urn sD irect)atTGB -1,pp.29,39,41;see alsoH earin g Tran script(Easton ),p.78,lin es
2-7.
89 S ee H earin g Ex.200 (D oherty D irect)atKA D -1,p.4 (Cen tury L in k ’sS upplem en tal Respon sestoH TI’s

FirstS etof IRs)(“Cen turyL in k EQ adm itsthatthe curren ttrafficexchan g e ag reem en tdoesn otcon tain

an y prov ision sforcom pen sation betw een the com pan iesan dtherefore w ouldbe properly characterized
as‘bill an dk eep’asthatterm hasbeen defin edby H TI.”)
90 H earin g Tran script(Easton ),p.83,lin e 25 – p.84,lin e 2.
91 H earin g Ex.2 (Easton Rebuttal),p.32,lin es8-14.
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con tin ue the sam e arran g em en tin 2006.A lthoug h Cen turyL in k EQ certain ly couldhav e

chosen toarbitrate the issue in 2006,itchose n ottodothat.A sa result,the reciprocal

com pen sation in effectatthe tim e the CAF Order took effectw asbill-an d-k eepforboth

tran sportan dterm in ation .92

65. Con sisten tw ith the A ctan dthe FCC’sim plem en tin g rules,H TI’s

proposedlan g uag e prov idesthateach party w ill bearrespon sibility forcostson itsside

of the P O I(i.e.,the m eetpoin t):

Each P arty isfin an cially respon sible fortran sporton itsside of each P O I.If
CL EC choosestolease the facility from each P O ItoCL EC’sn etw ork from
Cen turyL in k EQ an dthe facility isw ithin Cen turyL in k EQ ’sserv in g territory,
CL EC w ill lease the facility from Cen turyL in k EQ asdefin edS ection 39.9,

N etw ork In tercon n ection M ethodsforD irectIn tercon n ection .93

66. S im ilarly,w hen H TIin tercon n ectsusin g the facilitiesof a thirdparty

carrier,asw ouldbe the case if H TIw ere toin tercon n ectusin g the H TC in tercon n ection

facilitiesatthe Glen coe rem ote,H TI’sproposedlan g uag e prov idesthateach party w ill

bearthe costson itsside of the P O I:

ThirdP arty CarrierM eetP oin t. If CL EC choosestoin tercon n ectw ith
Cen turyL in k usin g a thirdparty’sM eet-P oin tA rran g em en t,e.g .a third
party’sfacilitiesw hich are in tercon n ectedtothe Cen turyL in k n etw ork ,the
P O Ishall be atthe thirdparty M eetP oin tw ith Cen turyL in k ,an deach

P arty isrespon sible foritscostson itsside of the P O I.94

67. Cen turyL in k E Q ,how ev er,seek stobeg in charg in g fortran sm ission from

the P O I(i.e.,the m eetpoin t)tothe Cen turyL in k EQ en doffice sw itch,w hich is

92 H earin g Tran script(Easton ),p.84,lin e 6 – p.85,lin e 5.
93 H earin g Ex.1 (Easton D irect),p.43,lin e 24-p.44,lin e 2 (Issue N o.33).
94

H earin g Ex.1 (Easton D irect),p.60,lin es13-21 (Issue N o.42).
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“tran sport” un derthe FCC’srulesg ov ern in g reciprocal com pen sation .95 A lthoug h

Cen turyL in k E Q adm itsthatitdoesn otcurren tly charg e fortran sporton itsside of the

m eetpoin t,itproposeslan g uag e thatw oulden able ittobeg in charg in g fortran sport

un deritsaccesstariff.96 Toallow Cen turyL in k EQ tobeg in charg in g fortran sportthatit

doesn otcharg e forun derthe parties’curren tag reem en tisa rate in crease un deran y

reason able un derstan din g of the term ,w hich the CAF Order, by itsplain lan g uag e,does

n otperm it.

68. Cen turyL in k E Q hasarg uedthatthe FCC “specifically excludeddedicated

tran sportfrom the bill an dk eepreg im e” establishedby the CAF Order.97 Thisarg um en t

isbasedon a m isreadin g of the CAF Order.Cen turyL in k E Q relieson three specific

parag raphsfrom the CAF Order:¶¶ 739,821,1297.98 These parag raphsdon ot,as

Cen turyL in k claim s,exclude dedicatedtran sport“from the bill an dk eepreg im e.” W hat

those parag raphssay isthatthe FCC is deferrin g tak in g an y action toestablish a

tran sition plan forcertain reciprocal com pen sation rate elem en ts,in cludin g ,am on g

others,dedicatedtran sport.Those parag raphsdon otsay,how ev er,thata party m ay,

w ithoutthe ag reem en tof the otherparty,in crease reciprocal com pen sation rates,

in cludin g ratesfordedicatedtran sport,abov e the rate thatw asin effecton D ecem ber

29,2011.Tothe con trary,the rulesadoptedby the CAF Order freeze all reciprocal

95 47 C.F.R.§ 51.701(c)(defin in g “tran sport” as“the tran sm ission an dan y n ecessary tan dem sw itchin g of
N on -A ccessTelecom m un ication sTraffic… from the in tercon n ection poin tbetw een the tw ocarrierstothe

term in atin g carrier’sen doffice sw itch thatdirectly serv esthe calledparty… .”).
96 S ee H earin g Ex.200 (D oherty D irect)atKA D -1,pp.13-14 (Cen turyL in k ’sS upplem en tal Respon sesto

H TI’sFirstS etof IRs).
97 H earin g Ex.2 (Easton Rebuttal),p.19,lin es20-22
98 H earin g Ex.2 (Easton Rebuttal),p.19,lin e 20 -p.20,lin e 21;see alsoH earin g Tran script(Easton ),p.81,

lin e 17 – p.82,lin e 1.
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com pen sation fortran sportan dterm in ation ,prov idin g that:“[N ]otelecom m un ication s

carrierm ay in crease a N on -A ccessReciprocal Com pen sation for transport or

termination abov e the lev el in effecton D ecem ber29,2011.”99 In deed,itw ouldm ak e

little sen se forthe FCC toiden tify bill-an d-k eepasthe desireden dpoin tforall

reciprocal com pen sation 100 butthen toperm ita Cen turyL in k EQ toun ilaterally beg in

charg in g fora reciprocal com pen sation elem en ts--D edicatedan dCom m on Tran sport-

-thatitisn otcharg in g forun derthe parties’curren tag reem en t,thusm ov in g aw ay

from the FCC’sdesireden dpoin t.

69. Cen turyL in k E Q ’sproposal toin crease the reciprocal com pen sation rates

itcharg esH TIisalsocon trary tothe requirem en tthatCen turyL in k EQ prov ide H TI

w ith in tercon n ection atparity w ith thatw hich itoffersan y othercarrier.The

Telecom m un ication sA ctrequiresCen turyL in k EQ toprov ide H TIw ith in tercon n ection

thatis“atleastequal in quality tothatprov idedby the local exchan g e carriertoitself or

... an y otherparty.” A s n otedabov e,the m eetpoin tin tercon n ection thatH TIhas

requestedatthe Glen coe rem ote isthe sam e asthe in tercon n ection thatCen turyL in k EQ

curren tly prov idestoH TI’sIL EC affiliate,H TC.101 Cen turyL in k EQ doesn otcharg e

H TC fortran sportbetw een the Glen coe rem ote an dthe O sseocen tral office,althoug h it

in siststhatitshouldbe perm ittedtocharg e H TI.102 The Telecom m un ication s A ctdoes

n otperm itCen turyL in k EQ toprov ide a com petitor– H TI– w ith in tercon n ection on

99 47 C.F.R.§ 51.705(c)(1)(em phasisadded).
100 CAF Order,¶ 741.
101 H earin g Tran script(Easton ),p.1,lin e 24 – p.102,lin e 25.
102 H earin g Tran script(Easton ),p.103,lin es4-12.
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term sthatare lessfav orable (e.g .,m ore expen siv e)than Cen turyL in k EQ prov idesto

an otherIL EC – H TC – w ith w hich itdoes n otcom pete.

3. The Commission’s Decision in the Interconnection
Arbitration Between Qwest and Charter is Inapposite

70. Cen turyL in k E Q arg uesthatthe issue of reciprocal com pen sation in this

case iscon trolledby the Com m ission ’sdecision in the in tercon n ection arbitration

betw een Q w estan dCharter.103 The issue in the Charter Arbitration w ashow the parties

w ouldcom pen sate each otherfordirecttrun k edtran sportfrom the P O Itothe tan dem

oren doffice sw itch serv in g calledparty.Charteradv ocatedin fav orof a bill-an d-k eep

arran g em en tforboth tran sportan dterm in ation w hile Q w estsoug htthe ability to

charg e a n on -recurrin g charg e fortran sport.104

71. In the Charter Arbitration case,the A L Jfoun dthat,on the particularfactsof

thatcase,reciprocal billin g fortran sportof the otherparty’straffic“isa m ore fairan d

reason able m ethodof recov erin g these [tran sport]costs.”105 H ow ev er,because the

Charter Arbitration case isdistin g uishable,both asa m atterof a law an dasa m atterof

fact,Cen turyL in k EQ ’srelian ce on the decision in thatcase ism isplaced.

72. First,asa m atterof law ,atthe tim e of the decision in the Charter

Arbitration,the FCC hadn oty etissueditsCAF Order w hich iden tifiedbill-an d-k eepas

the preferredm ethodolog y forall reciprocal com pen sation an dfroze all reciprocal

103 H earin g Exhibit1 (Easton D irect),atp.6,lin es12 – 18;see In the Matter of the Petition of Charter Fiberlink,
LLC, for Arbitration of an Interconnection Agreement with Qwest Corporation Pursuant to 47 U.S.C. §252(b),

M P UC D ock etN o.P -5535,421/M -08-952 (“Charter Arbitration”).
104 Charter Arbitration,A rbitrator’sO rder,¶¶ 73,78.
105 Charter Arbitration,A rbitrator’sO rder,¶ 89;see alsoCharter Arbitration,O RD ERRES O L V IN G

A RB ITRA TIO N IS S UES A N D REQ UIRIN G FIL ED IN TERCO N N ECTIO N A GREEM EN T, pp.9-11 (July

10,2009).
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com pen sation ratesasof the effectiv e date of thatO rder.N orw ere the partiestothe

Charter Arbitration already operatin g un dera lon g -stan din g ag reem en tprov idin g for

bill-an d-k eepforboth tran sportan dterm in ation elem en tsof reciprocal com pen sation .

S in ce the Charter Arbitration,the FCC hasdeterm in edthatthe m ore fairan dreason able

m ethodof reciprocal com pen sation isforcarrierstorecov ertheircostsof tran sportan d

term in ation from theirow n custom ers,ratherthan from on e an other,an dhastak en

specificstepstoim plem en tthatpolicy.

73. S econ d,asn otedby the D epartm en t’sw itn ess,M s.D oherty,the factsof

thiscase differfrom the factsof the Charter Arbitration in a n um berof sig n ifican t

respects.106 Thus,the n etw ork con fig uration sin the tw ocasesw ere v ery differen t. In

the Charter Arbitration,Charterchose toin tercon n ectata sin g le P O Iforpurposesof

serv in g custom ersin m ultiple local callin g areasfrom a sin g le Chartersw itch usin g its

existin g cable facilities,w hile here H TIseek stoestablish a P O Itoexchan g e local traffic,

in cludin g E A S traffic,in a sin g le local/EA S callin g area,in tercon n ectin g atGlen coe for

the purpose of serv in g custom ersin Glen coe.

74. A ddition ally,in ordertoexchan g e trafficw ith Q w estthroug houtthe

L A TA ,Chartersoug htdirecttrun k edtran sportbetw een three Q w esttan dem sin the

L A TA ,w hich w asa serv ice thatQ w estdidn otprov ide toitself.H ere,H TIseek s

tran sportfrom the Glen coe rem ote tothe O sseohost,w hich Cen turyL in k EQ does

prov ide toitself an dalsotoH TI’sIL EC affiliate,H TC.B ecause there isalready am ple

capacity betw een Glen coe an dO sseo,H TI’srequestw ill n otrequire Cen turyL in k EQ to

106 H earin g Exhibit201 (D oherty S urrebuttal)atpp.4 – 5.
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con structn ew facilities.Fin ally,in the Charter Arbitration,itw asthe w ay in w hich

Charterchose tocon fig ure itsn etw ork an dtolocate itsP O Ifarfrom the sw itch serv in g

Charter’scustom ersthatcausedaddition al tran sportcosts.H ere,H TI’sproposedP O Iis

close toH TI’ssw itch.The costthatCen turyL in k EQ is seek in g tocharg e toH TIisthe

resultof how Cen tury L in k EQ hasdecidedtocon fig ure itsn etw ork .There isn o

un fairn essthatarisesfrom requirin g Cen tury L in k E Q tobearthatcost.

C. CenturyLink EQ’s Proposed Bona Fide Request (“BFR”) Process [Issue
Nos. 11, 43 and 68]

75. The purpose of a B FRprocessrelatin g toa requestforin tercon n ection isto

prov ide a m echan ism fordeterm in in g w hethera particularin tercon n ection requestis

techn ically feasible.In deed,because techn ical feasibility is,asa m atterof law ,the on ly

lim itation on the in tercon n ection option sav ailable toa CL EC,techn ical feasibility isthe

on ly leg itim ate purpose fora B FRprocess.

76. H TIhasproposedthe follow in g lan g uag e toresolv e Issue N o.43,w hich

w ouldg ov ern the lim itedcircum stan cesun derw hich a CL EC w ouldbe requiredtouse

a B FRprocessin ordertoestablish in tercon n ection :

The partiesm ay establish,throug h n eg otiation s,otherTechn ically
Feasible m ethodsof In tercon n ection v ia the B on a Fide Request(B FR)
process. If a substan tially sim ilararran g em en thasbeen prev iously
prov idedtoa thirdparty,orisofferedby Cen turyL in k asa product,such
arran g em en tw ill be m ade av ailable toCL EC throug h n orm al orderin g
an dprov ision in g processesan dn otsubjecttothe B FRprocess.107

77. In con n ection w ith Issue N o.68,H TIhasproposedthe follow in g :

107 H earin g Ex.1 (Easton D irect),p.62,lin es7-15.
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The B on a Fide Requestprocessshall be usedw hen CL EC requestsa form
of N etw ork In tercon n ection orotherserv ice w hich Cen turyL in k doesn ot

prov ide in thisag reem en t,toitself,ortoan othercarrier.108

78. H TI’sproposedprov ision strack the relev an tFCC rule thatprov ides:“a

prev iously successful m ethodof obtain in g in tercon n ection oraccesstoun bun dled

n etw ork elem en tsata particularprem isesorpoin tof an y in cum ben tL EC’sn etw ork is

substan tial ev iden ce thatsuch m ethodistechn ically feasible in the case of substan tially

sim ilarn etw ork prem isesorpoin ts.”109

79. Cen turyL in k E Q ’sproposedlan g uag e prov ides:

The partiesm ay establish,throug h n eg otiation s,otherTechn ically
Feasible m ethodsof in tercon n ection v ia the B on a Fide Request(B FR)
process un lessa particulararran g em en thas been prev iously prov idedtoa
thirdparty,orisofferedby Cen turyL in k asa product.110

80. Cen turyL in k E Q w ouldpropose tocharg e a $1,585 “processin g fee” fora

CL EC requiredtoav ail itself of Cen turyL in k EQ ’s B FRprocess.111

81. The lan g uag e proposedby the partiesissim ilar,exceptforCen tury L in k

EQ ’ssubstitution of the phrase “particulararran g em en t” forthe phrase “substan tially

sim ilararran g em en t.”

82. A tthe hearin g ,the Cen turyL in k EQ w itn essw asun able toprov ide a

w ork able explan ation of w hatw ouldcon stitute a “substan tially sim ilararran g em en t”

thatw ouldbe exem ptfrom the B FRprocess.112 The practical im pactof Cen turyL in k

108 H earin g Ex.1 (Easton D irect),p.85,lin es9-15.
109 47 C.F.R.§ 51.321(c).
110 H earin g Ex.1 (Easton D irect),p.62,lin es1-5.
111 Cen tury L in k EQ A n sw ertoP etition forA rbitration ,Ex.B atp.81.
112 S ee H earin g Tran script(Easton )atp.91,lin e 20-p.92,lin e 3;H earin g Tran script(Easton ),p.95,lin e 16-

p.96,lin e 14.
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EQ ’ssubstitution istorequire thatH TIresorttothe B FRprocessun dercircum stan ces

the scope of w hich ev en Cen turyL in k E Q isun able todefin e.

83. The B FRprocessproposedby Cen turyL in k EQ isan obstacle toH TI’s

ability toobtain in tercon n ection in a m an n eran data location thatbestm eetsitsn eeds.

The processthatCen turyL in k E Q proposes isexpen siv e,resource in ten siv e,an d

in v olv es n um erousstepsan dopportun itiesfordelay.H TIw ouldessen tially be at

Cen turyL in k E Q ’sm ercy w ith respecttow hetherthe B FRprocessdoesordoesn ot

apply.

84. Cen turyL in k E Q refusestodisclose in form ation reg ardin g otherB FRs113

an dlocation s w here Cen turyL in k EQ hasin tercon n ectedw ith othercarriers.114 A s

Cen turyL in k E Q describeshow the processw ouldw ork ,if H TIrequests

in tercon n ection thatCen turyL in k EQ reg ardsas“n on stan dard,” Cen turyL in k EQ

w ouldm ak e a case-by -case determ in ation of w hetherw hatH TIisrequestin g a

“particulararran g em en t” thatCen turyL in k E Q hasprov idedin the past.115

Cen turyL in k E Q sug g eststhatthere w ouldbe som ethin g lessthan “the full blow n B FR

process” – a sortof “B FRlig ht,” apparen tly – thatw ouldbe usedtodeterm in e w hether

a requestissubjecttothe B FRprocess,116 althoug h thiscon ceptisn ow here tobe foun d

in the lan g uag e thatCen turyL in k EQ hasproposed.

113
S ee Issue N o.76.

114
S ee Issue N o.24.

115 H earin g Tran script(Easton ),p.98,lin e 4-pag e 99,lin e 9.
116 H earin g Tran script(Easton ),p.94,lin e 21-p.95,lin e 19.
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85. Giv en thatCen turyL in k EQ is,itself,un able toexplain w hatisin ten ded

by the phrase “particulararran g em en t,” in cludin g thatlan g uag e in the con tractisan

obv iousbreedin g g roun dforcon fusion an dfuture disputes.

86. The lan g uag e thatCen turyL in k E Q hasproposedis,in fact,con trary tothe

FCC’srules,because,asCen tury L in k EQ itself hasack n ow ledg ed,thatlan g uag e w ould

require H TItog othroug h the B FRprocessasa prerequisite toobtain in g an

in tercon n ection arran g em en tthatissubstan tially sim ilartoan arran g em en tthat

Cen turyL in k E Q isalready prov idin g toan othercarrier.Further,Cen turyL in k E Q

w ouldden y H TIthe in form ation itn eedstodeterm in e w hetherthe B FRprocessis

bein g appliedin a discrim in atory m an n er.

87. Cen turyL in k E Q w ouldrequire H TItog othroug h the B FRprocess ev en

foran in tercon n ection arran g em en tthatis exactly the sam e asthatprov idedby

Cen turyL in k toan othercarrier.Thus,Cen turyL in k EQ adm itsthatthe in tercon n ection

arran g em en tthatH TIhasrequestedatthe Glen coe rem ote sw itch isiden tical tothe

in tercon n ection thathasbeen in place betw een Cen turyL in k E Q (an ditspredecessor,

Em barq)an dH TI’sIL EC affiliate,H TC,form an y y ears.117 N on etheless,Cen turyL in k

EQ in sistsn oton ly thatthe in tercon n ection requestedby H TIis“n on stan dard” an d

w ouldtherefore,be subjecttothe B FR,butthatthe arran g em en tthatH TIhasrequested

“isn ’tsom ethin g w e w ouldag ree todotoday .”118

117 H earin g Tran script(Easton ),p.102,lin e 2-p.103,lin e 17.
118 H earin g Tran script(Easton ),p.102,lin e 18-p.103,lin e.12.
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88. Issue N o.11 con cern sa dispute reg ardin g the relation shipbetw een the

g en eral rule reg ardin g the allocation of costsan dthe B FRprocess.

89. Un derthe FCC’srules,each party istobearthe costson itsside of the

P O I.Thiscon ceptisin corporatedin tothe parties’curren tin tercon n ection ag reem en t,as

discussedabov e.

90. A sitsproposedresolution of Issue N o.11,H TIhasproposedcon tract

lan g uag e thatprov idesthatthe P oin tof In tercon n ection :

Isthe physical poin tthatestablishesthe techn ical in terface,the testpoin t,
an dthe operation al respon sibility han d-off betw een CL EC an d
Cen turyL in k forlocal in tercon n ection of theirn etw ork s. Each P O Ialso

establishesthe dem arcation poin ttodelin eate each P arty’sfin an cial
oblig ation sforfacility costs.119

91. Cen turyL in k E Q proposestodefin e the P oin tof In tercon n ection as:

The physical poin tthatestablishesthe techn ical in terface,the testpoin t,
an dthe operation al respon sibility han d-off betw een CL EC an d
Cen turyL in k forlocal in tercon n ection of theirn etw ork s.ForP O Isn ot
establishedthroug h the B on a Fide Request(“B FR”)processin S ection 59,

each P O Ialsoestablishesthe dem arcation poin ttodelin eate each P arty’s
fin an cial oblig ation sforfacility costs.120

92. The purpose of Cen turyL in k EQ ’sB FRprocessisan attem pttoallocate

addition al coststothe CL EC;ithasn othin g todow ith determ in in g the techn ical

feasibility.

93. In attem ptin g toprov ide a ration ale forthisprov ision ,Cen turyL in k EQ

assertsthatthislan g uag e “allow sforthe possibility thataltern ativ e fin an cial

119 H earin g Ex.1 (Easton D irect),p.15,lin e 24-p.16,lin e 4.
120

H earin g Ex.1 (Easton D irect),p.15,lin es11-15.
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arran g em en tsm ay apply w hen a n on -stan dardin tercon n ection arran g em en tis

requested.”121

94. Cen turyL in k E Q prov idesn oleg al supportfordiv erg in g from the g en eral

rule,w hich requiresthateach carrierw ill be respon sible forcostson itsside of the

P O I.122 In deed,asdiscussedabov e,the FCC’sCAF Order w ouldpreclude Cen turyL in k

EQ from im posin g reciprocal com pen sation charg esfortran sportthatare n otprov ided

forun derthe parties’curren tag reem en t.

95 Further,asa m atterof fact,Cen turyL in k EQ hasm ade n oefforttosupport

itsclaim of addition al costsarisin g from an alleg edly “n on -stan dard” in tercon n ection

arran g em en t.W ith specificrespecttoH TI’srequestform eetpoin tin tercon n ection at

Cen turyL in k E Q ’sGlen coe rem ote,itisun disputedthatthere isam ple capacity

av ailable totran sporttrafficbetw een the Glen coe rem ote an dthe O sseohost.123 H TI’s

in tercon n ection requestw ill n otrequire Cen tury L in k EQ tobuildn ew facilitiesan dw ill

n otim pose an y in crem en tal costs.124 In the case of in tercon n ection atthe Q w estS t.

Cloudsw itch,Cen turyL in k EQ hasbeen in tercon n ectedw ith H TIatthatlocation ,

literally fory ears,w ithoutcharg in g fortran sporton Cen turyL in k EQ ’sside of the P O I.

Con tin uin g touse an existin g in tercon n ection arran g em en tobv iously im posesn o

addition al costson Cen turyL in k E Q .

96. Cen turyL in k E Q attem ptstouse itsB FRprocesstorequire H TIto

establish,atsig n ifican texpen se toH TI,a v irtual collocation thatH TIdoesn otn eedan d

121 H earin g Ex.1 (Easton D irect),p.16,lin es11-15.
122 Local Competition Order ¶553;see also47 C.F.R.§51.5 (defin ition of m eetpoin t).
123 H earin g Tran script(Easton ),p.61,lin e 24-p.62,lin e 7;H earin g Ex.103.
124 H earin g Ex.102 (B urn sTrade S ecretRebuttal),p.11,lin es8-19.
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doesn otw an t.125 Un dera v irtual collocation arran g em en t,the CL EC prov idesthe

n ecessary equipm en tan dCen turyL in k E Q in stalls,operates,an dm ain tain sthe

equipm en t.126 H ere,how ev er,H TIw oulduse the facilitiesof a thirdparty,itsaffiliated

IL EC,forpurposesof in tercon n ection an dhasn on eedof an y addition al equipm en t.127

Yet,depen din g on the applicability of specificv irtual collocation rate elem en ts,

Cen turyL in k E Q m ay charg e H TIin excessof $15,000 toestablish v irtual collocation ,if

the Cen turyL in k EQ lan g uag e w ere tobe adopted.128

97. Furtherm ore,by usin g the B FRtoestablish a poin tof in tercon n ection ,n ot

throug h a m eetpoin tatthe Glen coe rem ote,asH TIrequested,butatthe O sseohost,

Cen turyL in k E Q w ouldseek the opportun ity tobeg in charg in g a m on thly charg e for

tran sportfrom Glen coe toO sseo.Cen turyL in k EQ hasfailedtocarry itsburden toshow

thatan y of these charg esare appropriate.

D. Miscellaneous Issues

1. Definition of “End User” [Issue No. 1]

98. H TIhasproposedthe follow in g defin ition of the term “En dUser”:

A n y thirdparty retail custom erthatsubscribestoa Telecom m un ication s

S erv ice.A susedherein ,En dUserdoesn otin clude an y In terexchan g e

Carrier(IXC),Com petitiv e A ccessP rov ider(CA P )orCom m ercial M obile

RadioS erv ice (CM RS )prov ider(alsok n ow n asa W irelessCarrier)ortheir

retail custom ers.129

99. Cen turyL in k E Q hasproposedthat“En dUser” be defin edtom ean :

125 H earin g Exhibit100 (B urn sD irect),p.55,lin e 1-p.56,lin e 14.
126 H earin g Ex.100 (B urn sD irect),p.55,lin es1-5;H earin g Tran script(Gordon ),p.127,lin es18-24.
127 H earin g Ex.100 (B urn sD irect),p.55,lin e 10-p.56,lin e 3;H earin g Ex.101 (B urn s P ublicRebuttal),p.
12,lin es1-15.
128 Respon se toP etition ,Ex.C.
129 H earin g Ex.1 (Easton D irect),p.8.lin es11-22.
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A n y thirdparty retail custom erthatsubscribesto,an ddoesn otresell to
others,a serv ice prov idedby (i)a P arty tothisA g reem en t;or(ii)a

w holesale custom erof a P arty,w here the serv ice prov idedby such P arty’s
w holesale custom erisderiv edfrom a Telecom m un ication sS erv ice
prov idedtosuch P arty by the otherP arty,Un lessotherw ise specified,a
referen ce toa P arty’sEn dUsersshall be deem edtorefertoeither(i)or(ii)

abov e.A susedherein ,En dUserdoesn otin clude an y of the parties tothis
A g reem en tw ith respecttoan y item orserv ice obtain edun derthis
A g reem en t,n oran y In terexchan g e Carrier(IX C),Com petitiv e A ccess
P rov ider(CA P ),orCom m ercial M obile RadioS erv ice (CM RS )prov ider
(alsok n ow n asa W irelessCarrier)ortheirretail custom ers.130

100. In supportof itsdefin ition ov erthatproposedby H TI,Cen turyL in k EQ

con ten dsthatH TI’sdefin ition “failstoin clude the requirem en tthatthe en dusercan n ot

be a resellern orcan itbe the P arty itself.”131 In fact,H TI’sproposeddefin ition expressly

requiresthatan “En dUser” be a “thirdparty retail custom er,” w hich doesexclude both

resellersan dthe partiesthem selv es,asthe Cen turyL in k EQ w itn ess ack n ow ledg edat

the hearin g .132

101. A ddition ally,Cen tury L in k EQ arg uesthatitsdefin ition “appropriately

describesthattype of w holesale custom ersthatw ouldm eetthe defin ition of En dUser

asitisusedin thisag reem en t.”133 O n crossexam in ation reg ardin g thisarg um en t,

how ev er,Cen turyL in k EQ ’sw itn esscouldn otiden tify an y w holesale custom ersthat

w ere in ten dedtobe in cludedun derCen turyL in k E Q ’sdefin ition .134

102. Cen turyL in k E Q ’sdefin ition on ly addscom plexity,itdoesn otin crease

clarity.

130 H earin g Ex.1 (Easton D irect)p.7,lin e 20-p.8,lin e 8.
131 H earin g Ex.1 (Easton D irect),p.8 lin es25-26.
132 H earin g Tran script(Easton ),p.52,lin es14-18.
133 H earin g Ex.1 (Easton D irect),p.8,lin es28-30.
134 H earin g Tran script(Easton ),p.53,lin es21-24.
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2. Definition of “Transit Traffic” [Issue No. 14]

103. Issue N o.14 con cern sthe defin ition of “Tran sitTraffic.” Toresolv e that

issue,H TIproposesthe follow in g :

“Tran sitTraffic” m ean strafficexchan g edbetw een a CL EC En dUseran d
the custom erof a thirdparty carrierw hich trav ersesthe Cen turyL in k
n etw ork usin g Cen turyL in k Tran sitS erv ice.Forthe purposesof this

A g reem en tJoin tly P rov idedA ccessS erv ice isn otcon sideredTran sit
Traffic.135

104. Cen turyL in k E Q ’sproposeddefin ition is:

“Tran sitTraffic” m ean sN on -A ccessTelecom m un ication sTraffic,
In traL A TA L EC Toll Traffic,an dToll V oIP -P S TN Trafficthatisroutedby
CL EC throug h Cen turyL in k ’sn etw ork fordeliv ery toa thirdparty
Telecom m un ication sCarrier’sn etw ork orN on -A ccess

Telecom m un ication sTraffic,In traL A TA Toll Traffic,Toll V oIP -P S TN
Traffic,an dCM RS trafficthatisroutedby a thirdparty carrierthroug h
Cen turyL in k ’sn etw ork fordeliv ery toCL EC’sn etw ork .136

105. H TIobjectstothe lan g uag e proposedby Cen turyL in k EQ on the g roun d

thatitisun n ecessarily com plicated.Cen turyL in k E Q arg uesthatthisdetail is n ecessary,

particularly in lig htof the parties’disag reem en treg ardin g Toll V oIP -P S TN Traffic.137

106. A sthe tran sitprov ider,how ev er,Cen turyL in k EQ w ill g en erally n otbe in

a position tobe able todistin g uish am on g v arioustypesof traffic(forexam ple,

In traL A TA Toll Trafficfrom Toll V oIP -P S TN Traffic),therefore the addition al detail of

Cen turyL in k E Q ’slan g uag e addsn othin g .

135
H earin g Ex.1 (Easton D irect),p.19,lin es9-14.

136 H earin g Ex.1 (Easton D irect),p.18,lin e 20-p.19,lin e 7.
137

H earin g Ex.1 (Easton D irect),p.19,lin e 21 –p.20,lin e 4.
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3. Routing of intraLATA Toll, Toll VoIP-PSTN traffic [Issue 67.1;

see also Issue No. 18 (no exchange of toll traffic; Issue No. 36

(exchange of Switched Access Traffic); Issue No. 51 (indirect

routing)]

107. Issue N o.67.1 con cern sthe requirem en tthata party routin g toll trafficto

the otherparty prov ide billin g recordsn ecessary tobill the orig in atin g carrier.N either

party term in atesan y toll traffictothe otherparty un dertheircurren tin tercon n ection

ag reem en t.138 Itw asH TI’sun derstan din g thatCen turyL in k E Q didn otin ten dtosen d

toll traffic,in cludin g V O IP -P S TN toll traffic,toH TIun dertheirn ew ag reem en t.139

B asedupon thatun derstan din g ,H TIproposedcon tractlan g uag e prov idin g thatthe

partiesw ouldn otroute toll traffictoon e an other,eitherdirectly orin directly.140

108. S ubsequen tly,H TIbecam e clearthatCen turyL in k E Q doesin ten dtoroute

V O IP -P S TN toll traffictoH TIboth directly an din directly.141 A lthoug h H TIdoesn ot

objecttothe con ceptof V O IP -P S TN toll trafficbein g routedun derthe parties’local

in tercon n ection ag reem en t,itw an tstoassure thatitisable tobill the orig in atin g carrier

forthattraffic,w hetherthatcarrierisCen turyL in k EQ oran othercarrier,w hen

appropriate.142

109. Itisn ottechn ically feasible forH TItodiscern w hetherCen turyL in k EQ -

orig in atedIn traL A TA V oIP P S TN trafficthatisterm in atedtothe H TIn etw ork

com m in g ledw ith othercarriertraffic.A ccordin g ly,H TIproposedthe follow in g

prov ision :

138
H earin g Ex.101 (B urn sRebuttal P ublic),p.17,lin e 1.

139
H earin g Ex.101 (B urn sRebuttal P ublic),p.16,lin es2-6.

140
S ee Issue N o.18.

141 H earin g Ex.101 (B urn sRebuttal P ublic),p.16,lin es5-8.
142

H earin g Ex.101 (B urn sRebuttal P ublic),p.16,lin e 8-p.17,lin e 7.
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S houldeitherP arty choose tobeg in routin g itsow n In traL A TA Toll
TrafficorToll V oIP P S TN Trafficdirectly orin directly tothe otherP arty,

the P arty m ak in g such election shall firstprov ide n in ety (90)daysw ritten
n otice tothe otherP arty forthe expresspurposes of am en din g thissection
toaddressthe prov ision of usag e records.

A lthoug h Cen turyL in k EQ hasag reedthatitw ill prov ide H TIw ith “in form ation on

Tran sitTraffic,”143 ithasn otprov idedcritical details,such asdata con ten t,form at,an d

m edia,reg ardin g the in form ation tobe prov ided.144

110. Cen turyL in k E Q arg uesthatS ection s43.1.2.b an d55.2.2 of the

in tercon n ection ag reem en tcon tain ag reedupon lan g uag e reg ardin g how Toll V oIP -

P S TN Trafficistobe billed.145 N eitherof these prov ision s,how ev er,require the

prov ision of usag e records.S ection 43.1.2.b relatestodeterm in in g the jurisdiction (i.e.,

local orn on -local)of a V oIP call. S ection 55.2.2 relatestofin an cial respon sibility for

tran sittrafficsen tby H TItoCen turyL in k EQ fordeliv ery toan othercarrier.These

prov ision sdon otcon cern the issue thatH TI’slan g uag e,quotedabov e,isin ten dedto

address.

4. Requirements for establishment of direct interconnection [Issue
No. 50]

111. The partieshav e ag reedthatH TIw ill establish directin tercon n ection w ith

Cen turyL in k E Q w hen the total v olum e of in directly exchan g edtrafficbetw een the

partiesm eetscertain thresholds.H TIhasalsoag reedthatitw ill issue an orderto

143
S ee Issue N o.66.

144 H earin g Ex.101 (B urn sRebuttal P ublic),p.16,lin es15-21.
145

H earin g Ex.2 (Easton Rebuttal).p.43,lin es8-12.
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establish directcon n ection w ithin thirty daysof bein g in form edthatthe thresholdhas

been m et.146

112. The parties’dispute reg ardin g Issue N o.50 con cern sthe follow in g

lan g uag e proposedby Cen turyL in k E Q :

CTL w ill n otify H TIthattraffictrig g ersin S ection s42.3 or42.4 trig g ers
hav e been m etorexceeded. H TIw ill ag ree toissue A S Rstoestablish
in tercon n ection w ithin thirty (30)daysof receiv in g such n otice. CL EC
w ill reim burse Cen turyL in k foran y tran sitcharg esbilledby an
in term ediary carrierafterthe thirty (30)D ay periodfortrafficorig in ated
by Cen turyL in k . CL EC w ill alsoreim burse Cen turyL in k foran y tran sport

coststhatw ouldbe CL EC’srespon sibility un derthe D irect
In tercon n ection term s.147

H TIobjectstothislan g uag e an durg esthatitbe om ittedfrom the parties’ag reem en t.

113. The effectof the Cen turyL in k EQ ’sproposal istoim pose upon H TI

fin an cial con sequen cesforcircum stan cesthatare beyon ditscon trol.A lthoug h H TIcan

issue an ordertoestablish directin tercon n ection w ith Cen turyL in k E Q ,itcan n ot

con trol how lon g itw ill tak e toestablish in tercon n ection .A sthiscase hasshow n ,

n eg otiation sreg ardin g the establishm en tof a poin tof in tercon n ection can be hig hly

con ten tiousan dv ery draw n out.Giv en the history,itseem sv ery un lik ely that

in tercon n ection can be establishedin few erthan thirty days.

5. Financial responsibility for indirect interconnection [Issue No.

46]

114. H TIhasproposedthe follow in g lan g uag e reg ardin g fin an cial

respon sibility forin directin tercon n ection :

146 H earin g Ex.1 (Easton D irect),p.69,lin es21-28.
147 H earin g Ex.1 (Easton D irect),p.69,lin es6-20.
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In directN etw ork Con n ection shall be accom plishedby Cen turyL in k an d
CL EC each bein g respon sible fordeliv erin g L ocal Traffictoan dreceiv in g

L ocal Trafficatthe IL EC Tan dem serv in g the Cen turyL in k En dO ffice.
Each P arty ack n ow ledg esthatitisthe orig in atin g P arty’srespon sibility to
en tire in totran sitin g arran g em en tsw ith the thirdparty prov idin g the
tran sitserv ices.Each P arty isrespon sible forthe facilitiestothe IL E C

Tan dem ,an dforthe appropriate sizin g ,operation ,an dm ain ten an ce of
the tran sportfacility tothe Tan dem .A P arty choosin g toroute itsN on -
A ccessTelecom m un ication sTraffictoa thirdparty tran sitserv ice
prov iderforterm in ation tothe otherP arty is solely respon sible forall
associatedthirdparty tran sitcharg es.148

115. Cen turyL in k E Q proposesthe follow in g :

A P arty choosin g In directN etw ork Con n ection toroute itsN on -A ccess
Telecom m un ication sTraffic,Toll V oIP -P S TN Traffican dIn traL A TA L EC
Toll Traffic,toa thirdparty IL EC tan dem prov iderforterm in ation tothe
otherP arty is solely respon sible forall associatedtran sitcharg es,un til the
costexceedsthe am oun tin S ection 42.4.S houldeitherP arty w ish to
exchan g e trafficun derthisA g reem en tthroug h a thirdparty prov ider
otherthan a thirdparty IL EC tan dem prov idercurren tly bein g usedby
the P artiesforthe exchan g e of traffic,thatP arty w ill requestan
am en dm en ttothisA g reem en t.149

116. Cen turyL in k E Q arg uesthatitslan g uag e shouldbe adoptedbecause

H TI’sproposedlan g uag e doesn otm ak e itclearthatthe orig in atin g party isrespon sible

foran y tran sitcharg es.

117. Testim on y atthe hearin g dem on stratedCen turyL in k EQ ’sobjection stobe

w ithoutm erit.A tthe hearin g ,the Cen turyL in k EQ w itn essadm ittedthatH TI’s

proposedlan g uag e does,in fact,clearly specify respon sibility forthirdparty tran sit

charg es.150

148 H earin g Ex.1 (Easton D irect),p.65,lin es5-17,
149 H earin g Ex.1 (Easton D irect)p.64,lin e 20-p.65,lin e 2.
150 H earin g Tran script(Easton ),p.104,lin es6-17.
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6. Establishment of bi-directional, two-way trunk

groups/Conversion of one way trunk groups [Issue Nos. 54 and

57]

118. Issue N os.54 an d57 con cern lan g uag e reg ardin g the use of bi-direction al

tw o-w ay trun k g roups ratherthan on e-w ay trun k g roups.

119. The partieshav e ag reedtoin clude the follow in g lan g uag e proposedby

H TIrequirin g tothe use of bi-direction al tw o-w ay trun k g roups:

N on -A ccessTelecom m un ication sTraffic.The existin g L ocal
In tercon n ection Trun k Group(s)in place betw een the P artiesare bi-

direction al tw o-w ay g roups forthe exchan g e of N on A ccess
Telecom m un ication sTraffic.S houldaddition al g roupsbe requiredforthis
traffic,the P artiesag ree toestablish bi-direction al tw o-w ay trun k g roups.

120. B ecause H TIalready usesexclusiv ely bi-direction al tw o-w ay trun k

g roups,ithasproposedstrik in g lan g uag e proposedby Cen turyL in k EQ relatin g toon e-

w ay trun k g roupsthatdoesn otapply toit.

121. Cen turyL in k E Q does n otdispute thatthe lan g uag e thatH TIproposes

strik in g doesn otapply toH TI,buturg esthatthe lan g uag e be in cludedan yw ay because

thislan g uag e isCen turyL in k EQ ’sstan dardlan g uag e,w hich m ay be n ecessary for

othercarriers w hom ay choose tooptin tothe H TIin tercon n ection ag reem en t.151

122. A n in tercon n ection ag reem en tisin ten dedtobe tailoredtothe specific

n eeds of a particularCL EC.In the con textof the requirem en tforin -reg ion in terL A TA

en try,the A ctperm its the in cum ben ttosatisfy those requirem en ts,in part,by m ak in g

av ailable a com m ission -approv ed“statem en tof the term san dcon dition sthatthe

com pan y g en erally offerstoprov ide such accessan din tercon n ection ” (com m on ly

151 H earin g Ex.2 (Easton Rebuttal),p.53,lin es1-15;H earin g Tran script(Easton ),p.109,lin es10-16.
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referredtoasa “S tatem en tof Gen erally A v ailable Term s” or“S GA T”).152 H ad

Con g ressin ten dedthatthe in tercon n ection ag reem en tbe a “on e size fitsall” docum en t,

itw ouldhav e prov idedthe S GA T asthe sole m ean sby w hich term san dcon dition sof

in tercon n ection w ouldbe m ade av ailable by IL EC. Thatitdidn otdososhow sthat

Con g ressrecog n izedthe n eedforin div idual CL ECstobe able toen terin toag reem en ts

thatare specifictotheirparticularcom petitiv e n eeds.

123. In itsSecond Report and Order,153 the FCC adoptedits“all-or-n othin g ” rule,

w hich requiresa CL E C tooptin toan existin g in tercon n ection ag reem en tin itsen tirety,

ratherthan adoptin g on ly certain prov ision sof an ag reem en t.In rev ersin g itsprior

“pick -an d-choose” rule,the FCC said,“W e fin dthatthisn ew rule w ill prom ote m ore

g iv e-an d-tak e in n eg otiation s,w hich w ill produce creativ e ag reem en tsthatare better

tailoredtom eetcarriers’in div idual n eeds.”154 A sa result,a carrierthat,un lik e H TI,

curren tly utilizeson e-w ay trun k in g couldn otoptin tothe H TIag reem en texceptfor

those prov ision srelatin g totw o-w ay trun k in g .S uch a carrierw ouldbe requiredtoopt

in tothe en tire ag reem en torn on e of it.Thisrule adequately addressesCen turyL in k

EQ ’sprofessedcon cern saboutotherCL ECsthatm ig htoptin tothe H TI

in tercon n ection ag reem en t.

124. Cen turyL in k E Q ’sdesire touse itsstan dardlan g uag e isn ota sufficien t

justification forin cludin g lan g uag e thatclearly doesn otapply toH TIan dw ill on ly

serv e asa source of poten tial con fusion in the future.

152 47 U.S .C.§ 271(c)(1)(B ).
153 In the Matter of Review of the Section 251 Unbundling Obligations of Incumbent Local Carriers,CC D ock et

N o.01-338,S econ dReportan dO rder(July 31,2004)(“Second Report and Order”).
154 Second Report and Order (July 31,2004).
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7. Trunk forecasting [Issue Nos. 59-61]

125. These issuesall con cern prov ision srelatin g totrun k forecaststhatH TIis

requiredtoprov ide toCen turyL in k E Q .The partieshav e ag reedon lan g uag e that

requiresH TItoprov ide Cen turyL in k E Q w ith an n ual forecastsfortrafficutilization

ov ertrun k g roups.155

126. The parties’dispute cen terson the follow in g lan g uag e proposedby H TI:

The calculation of CL EC ov er-forecastedcapacity w ill be basedon the

n um berof D S 1 equiv alen tsexpressedasa percen tag e tothe total capacity
of the facility cross-section . Exam ple:A CL EC ov er-forecastof 10 D S 1sin
a facility seg m en tserv edby an O C3 (984 D S 1s)equatestoan ov er-forecast
of 11.9% .156

127. Cen turyL in k E Q proposesthe follow in g :

The calculation of the tw en ty percen t(20% )ov er-forecastw ill be basedon
the n um berof D S 1 equiv alen tsforthe total trafficv olum e to

Cen turyL in k .157

128. If H TI’slan g uag e isadoptedtoresolv e Issue N o.60,H TIdoesn otobject

tothe lan g uag e proposedby Cen turyL in k EQ forIssue N os.59 an d61,w hich con cern

Cen turyL in k E Q ’sability torecov eritscostsin the ev en tthatH TIov er-forecastsits

n eedsan dCen turyL in k EQ actson the ov er-forecasttoitsdetrim en t.

129. H TI’sproposal prov idesaddition al clarity reg ardin g how the ov er-

forecastin g w ill be determ in ed.H TIdoesn otobjecttobearin g the fin an cial

con sequen cesof ov er-forecastin g ,prov idedthatthere is som e certain ty reg ardin g the

155 H earin g Ex.1 (Easton D irect),Ex.W RE-2 atpp.52-53.
156 H earin g Ex.1 (Easton D irect),p.77,lin es6-16 (Issue N o.60).
157 H earin g Ex.1 (Easton D irect),p.76,lin es7-12.
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circum stan cesun derw hich those fin an cial con sequen cesw ouldapply.H TI’sproposal

isreason able an dw ill helptoav oidfuture disputes.

8. Blocked traffic [Issue No. 64]

130. Trafficthatorig in ateson the n etw ork of on e carrier,trav elsacross(i.e.,

“tran sits”)the n etw ork of a secon dcarrier,an ddeliv eredby the secon dcarriertoa

thirdcarrieris often referredtoas“tran sittraffic” an dthe secon dcarrieris often

referredtoasthe “tran sitprov ider.”

131. Issue N o.64 con cern sCen turyL in k ’srespon sibilitiesw hen tran sittrafficis

block edby a thirdparty.H TIproposesthe follow in g lan g uag e:

In the ev en tTran sitTrafficroutedby on e P arty tothe otherP arty is
block edby a thirdparty,the P arty tow hom the Tran sitTrafficw asrouted
Cen turyL in k ag reestoaccepta trouble tick eton the m atteran dshall n ot

un reason ably w ithholdprov idin g com m ercially reason able assistan ce.158

132. Cen turyL in k E Q proposes:

In the ev en tTran sitTrafficroutedby on e P arty tothe otherP arty is

block edby a thirdparty,the P arty tow hom the Tran sitTrafficw asrouted
shall n otun reason ably w ithholdprov idin g com m ercially reason able
assistan ce.159

133. The k ey differen ce betw een the parties’proposalsisthat,in the ev en tthat

trafficisblock edby a thirdparty,H TI’slan g uag e w ouldrequire Cen turyL in k EQ to

accepta trouble tick etw hile Cen turyL in k EQ w ishestolim ititsrespon sibility toon ly

prov idin g com m ercially reason able efforts.

134. Trouble tick etsare processedan dclearedpursuan ttok n ow n procedures.

There are n osim ilarstan dardsforw hatcon stitutes“com m ercially reason able

158 H earin g Ex.1 (Easton D irect),p.79,lin es20-25.
159 H earin g Ex.1 (Easton D irect),p.79,lin es13-19.
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assistan ce.” B y elim in atin g lan g uag e requirin g thatitaccepta trouble tick et,

Cen turyL in k E Q iseffectiv ely elim in atin g the ability totrack Cen turyL in k ’s

perform an ce.

9. Financial responsibility for transit traffic [Issue Nos. 65 and 66]

135. The partieshav e ag reedthat,fortran sittraffic,Cen tury L in k w ill n othav e

an y respon sibility forterm in ation charg esw hich m ay be assessedby the thirdparty

carrieran dthatitw ill be the respon sibility of each party toen terin toarran g em en ts

w ith thirdparty term in atin g carriersforthe exchan g e of tran sittraffic.160

136. The dispute reg ardin g Issue N o.65 con cern sthe follow in g lan g uag e

requestedby Cen turyL in k E Q :

CL EC shall be respon sible forpaym en tof Tran sitS erv ice charg eson

Tran sitTrafficroutedtoCen turyL in k by CL EC an dforan y charg es
assessedby the term in atin g carrier.CL EC ag reestoen terin totraffic
exchan g e ag reem en tsw ith third-partiespriortoroutin g an y Tran sit
TraffictoCen turyL in k fordeliv ery tosuch thirdparties,an dCL EC w ill
in dem n ify,defen dan dholdharm lessCen turyL in k ag ain stan y an dall
charg eslev iedby such third-party term in atin g carrierw ith respectto
Tran sitTraffic,in cludin g butn otlim itedto,term in ation charg esrelatedto
such traffican dattorn eys’feesan dexpen ses.161

137. H TIobjectstothisproposal an dask sthatthe prov ision be om ittedin its

en tirety.The firstpartof the proposal,w hich statesthatCen turyL in k EQ isn ot

respon sible forthirdparty term in ation charg esfortran sitedtraffic,isalready reflected

in ag reedupon lan g uag e an dis,therefore,redun dan tan dun n ecessary.The g reater

160 H earin g Ex.1 (Easton D irect),Ex.W RE-2,p.62;see alsoH earin g Tran script(Easton ),p.109,lin e 20-p.

110,lin e 21.
161 H earin g Ex.1 (Easton D irect),p.81,lin es 5-18.
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con cern ,how ev er,isthe lan g uag e thatrequiresH TItodefen d,in dem n ify,an dhold

Cen turyL in k E Q harm lessforsuch charg es,in cludin g attorn eys’feesan dexpen ses.

138. Cen turyL in k E Q ’slan g uag e createsthe poten tial foressen tially un lim ited

fin an cial exposure.H TIdoesn otcon trol w hatterm in ation charg esa thirdparty carrier

m ay bill Cen turyL in k EQ n ordoesithav e con trol ov erw hatCen turyL in k EQ electsto

pay.Cen turyL in k E Q ’sproposedlan g uag e w ouldestablish an un lim itedoblig ation to

in dem n ify Cen turyL in k EQ an dw ouldprev en tH TIfrom exercisin g an im portan trig ht

todispute such charg esw hen appropriate.Certain ly if Cen turyL in k EQ w ere en titledto

an un lim itedrig httoin dem n ification ,itw ouldhav e little in cen tiv e todispute such

charg es.Tothe exten tthatCen turyL in k EQ is requiredtopay charg esthatitbeliev esit

shouldn othav e topay un derthe in tercon n ection ag reem en t,itw ill be able toresortto

dispute resolution .

139. In in stan cesw here H TIisthe term in atin g carrieran dCen turyL in k EQ is

the tran sitcarrier,the partieshav e ag reedthatCen turyL in k EQ w ill prov ide records

n ecessary forH TItobill the orig in atin g carrieran dH TIw ill pay Cen turyL in k EQ for

such records.

140. The dispute relatin g toIssue N o.66 con cern sH TI’sproposedlan g uag e

thatw ouldrequire Cen turyL in k E Q tofile w ith the Com m ission itsrate forprov idin g

usag e records.The Com m ission hasrespon sibility toassure thatratesfor

telecom m un ication sserv icesare fairan dreason able.162 The requirem en tthat

162 M in n .S tat.§237.06.
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Cen turyL in k E Q file itsratesforusag e recordsw ill assistthe Com m ission in carryin g

outthatreg ulatory respon sibility an dshouldbe adopted.

10. Transit traffic thresholds [Issue No. 67]

141. The partieshav e each proposedlan g uag e thatw ouldrequire H TIto

establish a directcon n ection w hen the am oun tof Tran sitTrafficm eetscertain v olum e

thresholds.

142. A tthe tim e of the ev iden tiary hearin g in thism atter,Cen turyL in k EQ had

proposedlan g uag e prov idin g fora pen alty if H TIfailstoestablish a directcon n ection

w ithin 60 day sof bein g n otifiedof the n eedtodoso.163 H TIproposedstrik in g the

pen alty lan g uag e an d,in stead,perm itCen turyL in k toseek dispute resolution .164

143. A pparen tly recog n izin g the un en forceability of thispen alty prov ision ,165

Cen turyL in k E Q prov ideda rev isedproposal on S eptem ber26,2014,w hich elim in ated

the pen alty an drecog n izedthe Com m ission ’sauthority ov eran y attem pttodiscon tin ue

serv ice.

144. Thisrev isedproposal w ouldstill im pose con sequen ceson H TIfor

circum stan cesbeyon ditscon trol. In particular,w hile H TIcan seek toestablish

in tercon n ection w ith the thirdparty carrier,itdoesn otcon trol the tim in g .In som e

in stan ces,60 daysm ay n otbe a sufficien tam oun tof tim e toestablish in tercon n ection .

Un derthe Telecom m un ication sA ct,the n eg otiation sw in dow forreachin g a v olun tary

163 H earin g Ex.1 (Easton D irect),p.83,lin e 15-p.84,lin e 10.
164 H earin g Ex.1 (Easton D irect),p.84,lin es12-31.
165

S ee H earin g Tran script(Easton ),p.112,lin e 17-p.113,lin e 4;Gorco Const. Co. v. Stein, 256 M in n .476,99

N .W .2d69 (M in n .,1959))con tractprov ision thatseek stopen alize a breachin g party,ratherthan

com pen sate the n on -breachin g party,isun reason able an dun en forceable).
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in tercon n ection ag reem en tis160 days.If the partiesare n otable toresolv e all issues

throug h n eg otiation ,the tim e n eededtoestablish in tercon n ection w ill obv iously be

m uch lon g er.In the ev en tthisissue arises,the appropriate rem edy shouldbe toseek

dispute resolution ,asH TIhasproposed,ratherthan toactun ilaterally.

11. BFR process requirements [Issue Nos. 69, 70, 73, 74, 75, 76]

145. Issue N os.69,70,73,74,an d75 all relate tothe tim elin esthatw ill apply in

the ev en titbecom esn ecessary toresorttothe B FRprocess.The parties’disputesw ith

respecttothese issuescon cern each parties’desire toeitherafforditself m ore tim e,or

the otherparty lesstim e,totak e specificaction s.

146. In determ in in g the tim elin esthatare appropriate,itisn oten oug h for

Cen turyL in k E Q toarg ue thatthe tim elin esthatithasproposedare the sam e as

con tain edin otherin tercon n ection ag reem en ts.A sdiscussedabov e,in tercon n ection

ag reem en tsare tobe tailoredtothe specificn eedsof the in tercon n ectin g carriers;the

Telecom m un ication sA ctdoesn otan ticipate thaton e size w ill fitall.

147. The tim elin esthatH TIhasproposedappropriately reflectthatH TIisa

sm all com pan y,w ithoutan in -house leg al orreg ulatory departm en t,thatw ill

n ecessarily rely heav ily on outside con sultan tsforthese k in dsof issues.

148. Toresolv e Issue N o.76,H TIhasproposedthe follow in g :

Cen turyL in k w ill prov ide n otice toCL ECsof all B FRsw hich hav e been
deploy edorden ied,prov ided,how ev er,thatiden tifyin g in form ation such
asthe n am e of the requestin g CL EC an dthe location of the requestshall

be rem ov ed.Cen turyL in k shall m ak e av ailable a topical listof the B FRs
thatithasreceiv edfrom CL ECs.The description of each item on thatlist
shall be sufficien ttoallow CL EC toun derstan dthe g en eral n ature of the
product,serv ice,orcom bin ation thereof thathasbeen requestedan da
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sum m ary of the disposition of the requestassoon asitism ade.
Cen turyL in k shall alsobe requiredupon the requestof CL EC toprov ide

sufficien tdetailsaboutthe term san dcon dition sof an y g ran tedrequests
toallow CL EC totak e the sam e offerin g un dersubstan tially iden tical
circum stan ces.Cen turyL in k shall n otbe requiredtoprov ide in form ation
aboutthe requestin itially m ade by CL EC w hose B FRw asg ran ted,but

m ustm ak e av ailable the sam e k in ds of in form ation aboutw hatitoffered
in respon se tothe B FRasitdoesforotherproductsorserv icesav ailable
un derthisA g reem en t.CL EC shall be en titledtothe sam e offerin g term s
an dcon dition sm ade un deran y g ran tedB FR,prov idedthatCen turyL in k
m ay require the use of ICB pricin g w here itm ak esa dem on stration to
CL EC of the n eedtherefore.166

149. Cen turyL in k E Q opposesthisproposal on the g roun dthatsuch disclosure

isn otleg ally requiredan dw ouldim pose an un due burden .167

150. H TIhasproposedthisprov ision asa m ean stoassure thatCen turyL in k

EQ iscom plyin g w ith itsparity an dn on -discrim in ation oblig ation sun derthe

Telecom m un ication sA ct.The in form ation thatthisprov ision w ouldrequire tobe

disclosedisn ecessary forH TItodeterm in e w hetheran othercom pan y hasm ade a

sim ilarrequestan dhow Cen tury L in k EQ addressedthatrequest.

151. Cen turyL in k E Q offersn ofactsin supportof itsclaim of un due burden .In

fact,accordin g toCen turyL in k EQ ,itsB FRprocessisusedon ly rarely,socom plyin g

w ith the disclosure requirem en tshouldn otbe burden som e.

CONCLUSIONS OF LAW

1. The Com m ission hasjurisdiction ,pursuan tto47 U.S .C.§ 252(b),M in n .

S tat.§ 216A .05,M in n .S tat.§237.16,an dM in n .R.part7812.1700,todeterm in e all issues

in dispute betw een the partiescon cern in g the term san dcon dition sof in tercon n ection .

166 H earin g Ex.1 (Easton D irect),p.93,lin e 8-p.94,lin e 3.
167 H earin g Ex.1 (Easton D irect),p.84,lin es5-14.
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2. S ection 252(c)of the Telecom m un ication s A ctrequiresthatthe

Com m ission en sure thatthe resolution of the disputedissuesm eetsthe requirem en tsof

S ection 251 an ditsim plem en tin g reg ulation s. The Com m ission isrequiredtom ak e an

affirm ativ e determ in ation thatthe rates,term san dcon dition sthatitprescribesin the

arbitration proceedin g forin tercon n ection are con sisten tw ith the requirem en tsof

S ection s251(b)an d(c)an dS ection 252(d)of the A ct.

3. Forthe reason sdiscussedin the abov e Fin din g sof Fact,the

in tercon n ection ag reem en tlan g uag e proposedby H TItoresolv e the disputedissuesis

fully con sisten tw ith the requirem en tsof the Telecom m un ication sA ctan dits

im plem en tin g reg ulation s.

4. Forthe reason sdiscussedin the abov e Fin din g sof Fact,the

in tercon n ection ag reem en tlan g uag e proposedby Cen turyL in k EQ toresolv e the

disputedissuesdoesn otcom ply w ith the requirem en tsof the Telecom m un ication s A ct

an ditsim plem en tin g reg ulation san d,accordin g ly,can n otbe adopted.

GP:3806312 v1


