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 Charter implemented a business plan in 2013 to evade regulation of its services in the 

state of Minnesota, and to create a competitive advantage for itself.  Although it had organized 

and provided services as a CLEC for many years, and had solicited and signed-up its customers 

pursuant to the certificates of authority issued by the state, Charter quietly shifted its customers 

to a new business entity without notification to its customers or the Commission.  Charter now 

tells the Commission that this unilateral and secretive transfer is the ultimate regulatory loophole, 

placing Charter beyond the reach of the Commission, exempting it from important consumer 

protections and participation in mandatory state programs for low-income households, and 

shielding it from regulation of its services by the state. 

 There will not be a more clear challenge to the authority of this Commission to regulate 

telecommunications services.  Minnesota’s regulation of CLECs is not optional, and Charter 

cannot be allowed to unilaterally opt out.  The Office of the Attorney General – Residential 

Utilities and Antitrust Division (“OAG”) submits the following in response to the Commission’s 

request for comments on the formal complaint filed against Charter by the Department of 

Commerce.  The OAG urges the Commission to exercise its regulatory authority over Charter—
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regulatory authority that unquestionably exists—to invalidate the company’s unauthorized and 

unlawful assignment of its customers to affiliates.  As outlined in the Department’s complaint, 

Charter has committed multiple violations of Minnesota law. 

I. PROCEDURAL HISTORY 

 On September 26, 2014, the Minnesota Department of Commerce (“Department”) filed a 

complaint against four entities (collectively “Charter”).  Two of the entities, Charter Fiberlink 

CC VIII, LLC
1
 and Charter Fiberlink, CCO, LLC

2
 (the “Fiberlink entities”) have operated 

pursuant to Minnesota certificates of authority as Competitive Local Exchange Carriers 

(“CLECs”)
3
 since approximately 1999 and 2009, respectively.  The Fiberlink entities resold 

local, long distance, and private line services to residential customers in Minnesota.  In March, 

2013, Charter transferred all Minnesota residential customers of the Fiberlink entities to the other 

two entities named in the Department’s complaint, Charter Advanced Service (MN), LLC and 

Charter Advances Services VIII (MN), LLC (the “Advanced entities”).  The mass transfer of 

customers from the Fiberlink entities to the Advanced entities was done without notice or 

regulatory approval. 

 In March of 2014, one year after the transfer, Charter filed applications with the Federal 

Communications Commission to discontinue and modify services in several states, including 

                                                 
1
 See Order, Docket No. P5615/NA-99-834 (Sept. 2, 1999). 

2
 See Order Docket No. P6716/NA-09-240 (Aug. 17, 2009); see also Order, Docket No. 

P6716/NA-09-240 (May 13, 2010). 
3
 See generally Minn. R. 7812.2210 (2013) (governing CLECs, including requirements for tariff 

filings and changes, non-discriminatory pricing, regulating promotions, prohibitions of deceptive 

or misleading pricing, prohibiting certain practices, governing interconnection agreements, 

requiring Commission approval to discontinue service, requiring participation in the 

911/TAM/TAP programs, addressing consumer protection and disclosures, allowing assessment 

for regulatory expenses, addressing mergers and acquisitions, allowing Commission 

investigations of complaints, allowing enforcement of Minnesota laws and imposition of 

penalties, and requiring annual reporting to the Department, among other things).   
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Minnesota.  One of these applications described Charter’s undisclosed transfer of customers as 

follows: 

The Charter Fiberlink Companies are state-certificated competitive local 

exchange carriers that historically have offered the subject services as tariffed 

basic local exchange service.  On March 1, 2013, the Charter Fiberlink 

Companies assigned the rights to serve their residential interconnected VoIP 

service customers to the Charter Advanced Services Companies in 

accordance with provisions in their customer service agreements.
4
 

The filing with the FCC did not disclose that the assignment took place without regulatory 

approval or notification.  The applications filed with the FCC also referenced “changes in state 

law and related changes in [Charter’s] operations” as a reason Charter was no longer required to 

participate in the mandated Telephone Assistance Program (“TAP”) in Minnesota, which 

coordinates with the federal Lifeline program to provide financial assistance for telephone 

service to low-income households.
5
  The purported “changes in state law” were not disclosed in 

the application. 

 The Department subsequently filed comments in the FCC dockets initiated by Charter, 

stating that Charter would not be in compliance with Minnesota law if the applications were 

granted.
6
  Charter subsequently withdrew its request to implement the changes outlined in the 

applications in Minnesota,
7
 although the dockets remain open as to several other states in which 

Charter provides service.
8
  As summarized by the Commission,

9
 the Department’s Complaint in 

                                                 
4
 Complaint (Sept. 26, 2014), Attach. B at 3-4.  (Emphasis added.) 

5
 Section 63.71 Application, Federal Communications Commission WC Docket No. 14-67 at 3-4.  

(A copy of the full document is provided as Ex. A because the copy filed by the Department as 

Attachment A to its Complaint omits the relevant pages.)  See also Minn. R. 7812.2210, subp. 13 

(2013) (mandating CLEC participation in TAP pursuant to Minn. Stat. §§ 237.701 & 403.11).   
6
 Complaint (Sept. 26, 2014), Attach. C at 1 and Attach. D at 1. 

7
 Copies of Charter’s October 1, 2014 letters withdrawing the applications are attached as Ex. B 

and Ex. C.   
8
 See Federal Communication Commission WC Docket Nos. 14-67 and 14-68. 

9
 Order (Nov. 18, 2014) at 1-2. 
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this docket alleges that Charter’s actions constitute multiple violations of Minnesota’s laws and 

rules, including: 

A. Slamming and Loading.  The transfers violated Minnesota’s anti-slamming and 

anti-loading statutes, Minn. Stat. §§ 237.661 and 237.663. 

B. Certification Requirement.  The Advanced Entities are serving the transferred 

customers without first obtaining a certificate of authority, violating Minn. Stat. 

§ 237.16, subd. 1, Minn. Stat. § 237.74, subd. 12, Minn. R. 7812.0200, subp. 1, 

and Minn. R. 7812.0300. 

C. Acquisition of Property, Assets, Obligations of Another Company.  The 

transfers violated the property-acquisition statute, Minn. Stat. § 237.23. 

D. Basic Service Requirements.  The transfers violated the basic service 

requirements of Minn. R. 7812.0600, including the prohibition of service provider 

withdrawal from service territories without notice to customers and regulators and 

without ensuring continuity of service. 

E. Telecommunication Access Minnesota (TAM).  Charter violated Minn. Stat. 

§ 237.52, subd. 3, by ending its collection and remittance of the statutory 

surcharges that fund the TAM program, which provides specialized services and 

equipment to communication-impaired Minnesota residents. 

F. Telephone Assistance Program (TAP).  Charter violated Minn. Stat. § 237.70 

by (1) ending its collection and remittance of the statutory surcharges that fund 

the TAP, which provides bill credits to low income customers; and (2) by ceasing 

to offer TAP benefits to newly-qualifying customers. 

G. Unfair Competition.  The Advanced Entities sought and obtained an unfair 

competitive advantage over other local service providers by advertising the 

absence of TAM and TAP surcharges that they are failing to collect and remit in 

violation of Minnesota law. 

H. Violation of Commission Order.  Charter’s refusal to extend TAP benefits to 

newly-qualifying customers violates a Commission order adopting a settlement 

between the Department and Charter Fiberlink, LLC and Charter Telephone of 

Minnesota, LLC. 

I. Inconsistent Representations in Earlier Case.  Charter’s claims of exemption 

from Commission regulation conflict with claims Charter made in an earlier case 

to secure interconnection rights dependent on being subject to state regulation. 

J. Annual Reports and Regulatory Assessments.  Charter violated Minn. Stat. 

§ 237.295, subd. 2, by failing to file annual reports and pay the regulatory 

assessments that fund Minnesota regulatory activities. 
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The Department seeks (1) an order requiring Charter to comply with Minnesota Statutes chapter 

237; (2) an order determining that Charter has knowingly and intentionally violated the 

provisions noted above, Minn. Stat. §§ 237.09, 237.74, 237.121(a)(3), and 237.121(b), and Minn. 

R. 7812.2210, subp. 9, and is therefore subject to enforcement proceedings pursuant to Minn. 

Stat. §§ 237.74 and 237.461, subd. 2, with penalties to be determined by a court; (3) an order 

determining that Charter has intentionally violated Minnesota law and Commission rules 

pertaining to the provision of telephone or telecommunications services and is therefore subject 

to revocation or suspension of its certificate of authority pursuant to Minn. Stat. § 237.16; and 

(4) such other relief as the Commission deems just and reasonable.
10

 

 On November 18, 2014, the Commission found that it has jurisdiction over the 

Department’s complaint, ordered Charter to answer the complaint, and commenced an 

investigation.
11

  The Commission also found that, contrary to Charter’s assertion, the record at 

this point does not demonstrate that the FCC has preempted the Commission’s authority over 

Charter’s services or the allegations in the Department’s complaint.
12

  The Commission found 

that its “statutory responsibilities to protect Minnesota consumers, ensure fair and reasonable 

competition in the local telecommunications market, and maintain or improve the quality of 

service” justified its decision to investigate and retain jurisdiction of the complaint,
13

 and 

characterized the Department’s allegations as raising “serious consumer-protection concerns.”
14

   

 On December 18, 2014, Charter answered the Department’s Complaint.  Charter alleges 

that federal law preempts regulation by Minnesota of its services , that Minnesota law does not 

                                                 
10

 Id. at 3. 
11

Id. at 5. 
12

 Id. at 4-5. 
13

 Id. at 5 (citing Minn. Stat. § 237.011).   
14

 Id. at 5.   
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impose regulations on its services, and that the Department’s allegations lack merit.
15

  

Importantly, although Charter’s arguments and affirmative defenses focus almost entirely on 

federal preemption, Charter concedes before even making its argument that “the FCC has not yet 

formally spoken as to the statutory classification of interconnected VoIP.”
16

   

II. CHARTER CANNOT UNILATERALLY OPT-OUT OF REGULATION 

BY THE STATE OF MINNESOTA BY SECRETELY TRANSFERRING 

ITS CUSTOMERS TO AN AFFILIATED ENTITY.  

 The OAG recognizes the limited nature of the comments requested by the Commission at 

this early stage of the proceedings,
17

 and provides an initial analysis of the issues raised by the 

Department’s complaint.  The complaint raises fundamentally important issues regarding the 

Commission’s authority to regulate retail providers in the evolving field of telecommunications.  

Without question, issues of federal preemption of state law commonly arise in the provision of 

some VoIP services.
18

  As the Commission already found, however, the FCC has not clearly 

preempted state regulation of fixed VoIP services (as opposed to nomadic VoIP services).
19

  

Charter does not dispute this.
20

  This case demonstrates one likely reason Charter cannot say with 

authority that regulation of its fixed VoIP services is preempted by federal law: it would be 

absurd to allow Charter to escape state regulation, evade important consumer protections and 

                                                 
15

 Answer (Dec. 18, 2014) at 9-21. 
16

 Id. at 4. 
17

 Order (Nov. 18, 2014) at 6 (stating that “[a]ny person wishing to file initial comments on the 

complaint” may do so).  (Emphasis added.)   
18

 See generally Vonage Holdings Corp. v. Minn. Pub. Util. Comm., 290 F.Supp.2d 993 (D. 

Minn. 2003); Vonage Holdings Corp. v. Minn. Pub. Util. Comm., 394 F.3d 568 (8th Cir. 2004); 

Minn. Pub. Util. Comm. v. FCC et al., 483 F.3d 570 (8th Cir. 2007). 
19

 Order (Nov. 18, 2014) at 4-5 (“At this stage in the development of the record, it appears that 

both the FCC and the highest jurisdictional court to consider the issue, the United State Court of 

Appeals for the Eighth Circuit, have concluded that the FCC has not preempted state regulation 

of fixed VoIP services.”) (citing Minn. Pub. Util. Comm. v. FCC et al., 483 F.3d 570 (8th Cir. 

2007)). 
20

 See supra, n.16. 
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participation in mandatory programs, and create an unfair and anticompetitive advantage for 

itself by secretly assigning its customers to an affiliate, while maintaining service so consistent 

and interchangeable with its operation as a CLEC as to not even require notification of its 

customers of the transfer.  Charter continues to provide service that is tied to a fixed location and 

is entirely comparable to its previous service as a CLEC, and its regulatory structure should 

likewise remain intact. 

 A significant body of case law exists as to federal preemption and the technical issues 

raised by the telecommunication industry’s evolution from legacy services to VoIP and other 

advanced technologies.  It is important to note that this is not one of those cases.  Although 

Charter cites many cases in its lengthy Answer, issues raised by nomadic VoIP services and 

other geographic and technical issues are not implicated by Charter’s transfer of its Minnesota 

customers from the Fiberlink entities to the Advanced entities.  Charter continues to provide the 

same services to Minnesota customers after the transfer.  Charter’s actions in this case appear to 

be pure gamesmanship, and an attempt to unilaterally excuse itself from state regulation.  

Although Charter’s Answer argues strenuously on the issues of federal preemption, the more 

serious issue is the motivation behind Charter’s attempt to escape state regulation and the effects 

on its residential customers.  These issues are not addressed in Charter’s Answer. 

Charter seems particularly tone-deaf to these concerns, claiming 

There is no government interest even cited by the [Department] explaining why 

Charter’s interconnected VoIP service should be treated as a “telephone service.” 

It is not at all clear from the [Department’s] Complaint what problem it is 

attempting to cure, other than to force Charter to comply with state government 

regulations merely for the sake of doing so.
21

 

                                                 
21

 Answer (Dec. 18, 2014) at 19. 
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Putting aside the fact that Charter is attempting to shift its burden to the Department to prove it is 

entitled to transfer its Minnesota customers, the OAG disagrees with Charter and thinks the 

Department’s Complaint made clear that there are multiple important interests implicated by 

Charter’s unilateral action.  The OAG is particularly concerned about the loss of consumer 

protections that are imposed on CLECs,
22

 along with the anticompetitive advantage of 

advertising less-costly service made possible by forgoing participation in programs mandated by 

the Minnesota legislature for CLECs competing with Charter.
23

  In addition, Charter’s unilateral 

withdrawal from the TAP and TAM programs require all participating telecommunications 

providers’ customers to subsidize the loss to those programs.  As the trade secret data in the 

Department’s Complaint makes clear, that loss is significant.
24

  In this way, the impact of 

Charter’s actions are not limited to only Charter’s customers; the Commission has the obligation 

to address this issue on behalf of all Minnesota customers who participate in the TAP and TAM 

programs. 

 The OAG urges the Commission to exercise its regulatory authority over Charter.  At 

minimum, the Fiberlink entities have clearly consented to Commission jurisdiction and the 

assignment of Charter’s customers to the Advanced entities can be addressed on that basis alone.  

Charter’s attempts to make this docket solely about federal preemption should be resisted.  

Although the Commission will have to address the issue because it has been asserted as a 

defense, the OAG encourages the Commission to focus on the important consumer protection 

and competition issues it already identified in its November 18 Order.  Charter’s services to its 

                                                 
22

 See supra, n.3. 
23

 Complaint (Sept. 26, 2014), Attach. F at 1-2. 
24

 Complaint (Sept. 26, 2014) at 6. 
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customers have not changed, and the Commission should continue its exercise of authority of 

Charter as required by Minnesota law. 

III. CONCLUSION 

 For the foregoing reasons, the OAG urges the Commission to address the important 

consumer protection and anticompetitive issues raised by the Department’s complaint.  The 

Commission’s authority in this area has not been preempted by federal law, and the facts of this 

case do not support a viable basis for preemption. 
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 Enclosed and e-filed in the above-referenced matter please find Comments of the Office 

of the Attorney General - Residential Utilities and Antitrust Division. 

 

 By copy of this letter all parties have been served.  An affidavit of service is also 
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STATE OF MINNESOTA ) 
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COUNTY OF RAMSEY ) 

 

 I, Deanna Donnelly, hereby state that on the 16th day of January, 2015, I efiled with 

eDockets Comments of the Office of the Attorney General – Residential Utilities and 

Antitrust Division and served the same upon all parties listed on the attached service list via 

electronic submission and/or United States Mail with postage prepaid, and deposited the same in 

a U.S. Post Office mail receptacle in the City of St. Paul, Minnesota.   

 

See Attached Service List 

 

 

 
 

s/ Deanna Donnelly     

       Deanna Donnelly 

 

Subscribed and sworn to before me 

this 16th day of January, 2015. 

 

s/ Patricia Jotblad    
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