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INTRODUCTION

This case turns .0-11 two siﬁple questions: (1) whether a state agency decision to
approve a large oil pipeiine triggers environmental review pursuant to the Minnesota
Environmental Policy Act (“MEPA™), and (2) whether the agency must fully comply
with MEPA prior to granting the governmental approval. Both questions are answered
by the plain text of MEPA, its implementing regulations, and written guidelines
published by the Environmental Qﬁal_ity Board.

The Minnesota Legislature enacted the state’s environmental laws to ensure that
governmental decision-makers consider all pertinent environmental information,
including inpuf from the public, prior to approval of major projects. For this reason, the
faw explicitly requires that MEPA’s substantive and procedural requirements be
complgted prior to the gov‘emmental agency considering. whether to grant any approval
for a project.

Here, the Minnesota Public Utilitics Commission determined that it could grant a
certificate of need for a major petroleum pipeline without first complying with MEPA.
The proposed pipeline would carry 375,000 barrels of crude oil per day through one of
Minnesota’s most ecologically sensitive areas, destroying thousands of acres of prairie,
wetlands and forests, and putting Minnesota’s precious water resources at significant risk
from oil leaks and spills. Under MEPA, a full record of the potential environmental
impacts of the proposed pipeline and any alternatives to the proposal must be developed
and available to the Commission prior to it making any decision to grant a certificate of

need.



Relator seeks to enforce the rights and values established by the legislature when it
enacted the Minnesota Environmental Policy Act. That law does not allow the Public
Utilities Commission to issue a certificate of need f01.“ a large oil pipeline prior to
completing a full environmental review that adequately addresses- all of the
environmental impacts from the proposed project as well as alternatives. Relator asks
this Court to preserve the stated legislétive intent and enforce the Minnesota
Environmental Policy Act as eﬁacted.

STATEMENT OF LEGAL ISSUE

Was the Public Utilities Commission’s determination to proceed with a final
decision on a certificate of need for a large oil pipeline without first complying with the
Minnesota Environmental Policy Act contrary to law?

(1) Relator Friends of the Headwaters raised this issue in its Pelition for

Reconsideration and Amendment dated October 27, 2014 (R-473 Doc.
319), and its Response fo North Dakota Pipeline Company LLC’s
Petition for Reconsideration dated November 6, 2014 (R-473. Doc.
342). ' :

(2) On December 5, 2014, the Public Uz‘ilz'tieS“Commission denied Relator’s
Petition for Reconsideration and Amendment. (R-473 Doc. 404.)

(3) This issue was preserved for appeal in Relalor’s Pelition for
Reconsideration dated October 27, 2014 (R-473 Doc. 319.)

(4) Most Apposiz‘e Authority:  Minnesola Environmental Policy Act,
Minn. Stat. §§ 116D.01-.11 (2014).

STATEMENT OF THE CASE

Relator Friends of the Headwaters challenges the decision of Respondent Public

Utilities Commission (“Commission™) to proceed with a final decision on a certification
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| of need for a large oil pipeline before complying with the Minnesota Environmental
Policy Act (“MEPA”), Minnesota Statutes Chapter 116D (2014).
In Nbvember 2013, Intervenor North Dakota Pipeline Company, LLC (“NDPC”)
7 prpposed a 616-mile crude oil pipeline to cross Minnesota at what is possibly the worst
location from an environmental perspective in the entire siate (the “Sandpiper Pipeline”
or “the Project”). This proposed pipeline would, if approved; carrf 375,000 barrels per
day of crude oil on a route that cuts across the highest quality and most pristine lakes in
the state, the most concentrated area of wild rice lakes, rivers of cultural and ecological
Signiﬁéance including the Mississippi, vulnerable aquifers, and the most remote areas,
making access to respond to an incident difficult. Moreover, NDPC has designed the
- proposed pipeline to expan(i to 711,000 barrels of crude oil per day and has already
begun the approval process to put a second pipeline in this samé corridor; this will bring
the total volume of oil moving through this ecologically sensitive corridor'rto well over
1,000,000 barrels per day.
The Commission has jurisdiction OVGI-‘ the certificate of need and route permit that
NDPC needs to construct the Sandpiper Pipeline. Minn. Stat. § 216B.243 (2014).
Although the Commission will often conduct certificate of need and route permit
“proceedings jointly, in this case the Commission separated ihe two proceedings and
stayed the route permit proceeding indefinitely until it first made a decision on the
certificate of need. The route permit process includes MEPA-compliant environmental
review; however there is no similar MEPA-complaint environmental review as part of the

certificate of need proceedings. When the two proceedings occur simultaneously, the



MEPA-complaint environmental review for the route permit can infdrm the Commission
o1 both decisions. |

The issue in this case arises in part from the décision to bifurcate the proceedings
and put the route permit proceedings second. Rather than ordering the MEPA-compliant
eﬁviroﬁmental review to oceur before the cerlificate of nced decision, the Commission
iﬁstéad asked the Department of Commerce staff to i)repare a Venvironmentai feport that is
alien to MEPA and does not afford Relator or the public any of the rights associated with
environmental re\_riew under state Jaw. This is an error of law and must be reversed.

STATEMENT OF THE FACTS

NDPC is secking approval from th¢ Commission to construct the Minnesota
‘portion of the proposed Sandpipe;‘ Pipeline, a new 616-mile, 24- to 30-inch di.ameter
pipeline and associated facilities to ;transpor’t crude oil from Enbridge’s Beaver Lodge
Station south of Tioga, North Dakota to an existing Enbridge terminal in Super_ior,
Wisconsin. (R-473' Doc. 68 at 1.) NDPC is a joint venture between Enbridge Fnergy
Partners, L.P. and Marathon Petroleum Corpofation. (R-473 Doc. 64 at 2.) Enbridge
Energy Partners, L.P. is a wholly owned subsidiary of Enbridge Energy, Limited
Partnership, which owns and operates the U.S. portion of the Enbridge Mainline System.
(R-473 Doc. 64 at 2.) Approximately 300 miles of the Project would be located in

Mimnesota. (R-473 Doc. 64 at 1.) The Project also includes construction of a new

" The index to the Administrative Record contains sequentially numbered documents for
both Minnesota Public Utilities Commission Docket Nos. PL-6668/CN-13-473 (“Table
A”) and Docket No. PL-6669/PPL-13-474 (“Table B”). For ease of reference, documents
in Table A will be referred to by “R-473” Doc. No. X and documents in Table B will be
referred to by “R-474” Doc. No. X.



terminal with two 150,000 barrel tanks and a new pump station near Clearbrook,
Minnesota. (R-473 Doc. 64 at 3-4.)

The proposed route originates in North Dakota. From Clearbrook to Superior it
follows an existing pipeline right of way south from Clearbrook until it reaches the
southern edge of Hubbard County, Minnesota, at which point the Sandpiper Pipeline
tums east and follows existing third-party rights-of-way where practicable. (R-473 Doc.
68 at § 7853.0230 at 3.) Approximately 25 percent of the pipeline will be built in new, or
“greenfield” corridors that have never been disturbed by other. infrastructure projects.
(R 473 Doc. 243 at 2.) The initial capacity of the proposed pipeline would be 225,000
barrels per day (“bpd™) fnto Clearbrook, Minnesota and 375,000 bpd from Clearbrook to
- ‘Superior; however, the project is designed to accommodate a future expansion to 406,000
bpd into Clearbrook and 711,000 bpd from Clearbrook to Superior. (R-473 Doc. 68 at 7,
Table 7853.0230-1-D.5-1.) NDPC filed its route permit and certificate of need
applications on November &, 2013. (R-473 Docs. 16, 18-45.) By order dated February 11,
2014, the Commission accepted the applications as substantially complete and forwarded
the matter to the Office of Administrative Hearings for contested case proceedings.
(R 473 Doc. 90.)

In a public comment period ending May 30, 2014, more than 1,000 individuals,
organizations and state agencies commented on potential alternatives to NDPC’s
proposed route. (R-473 Doc. 272 at 3.} Relator participated -in this public comment
period, as did the Department of Natural Resources (“DNR™) and the Minnesota

Pollution Control Agency (“MPCA”). (R-473 Doc. 272 at 4.) All three entities expressed



significant concerns about the location of the Project because it crosses northern
Minnesota’s water—zlich environment, much of it undisturbed, ecologically sensitive, and
remote, making it difficult to reach in the event of a leak or spill. (R-474 Docs. 47, 160,
199, 306-07, 403-04.)

On September 1-1, 2014, the Commissiﬁn met to consider (1) whethér the route
perfnit proceeding and certificate of need proceedings should‘be bifurcated; and (2)
whether environmental review, if any, should be completed as part of the certificate of
need proceeding. (R-473 Doc. 282.)

In an Order dated October 7, 2014, the Commission determined that (1) the
certificate of need and route permit proceedings should be bifurcated and that the
certificate of need proceeding should be completed first; (2} six “system alternatives™—
alternative locations for the pipeline that avoid many of northern Minnesota’s most
sensitive regioﬁs and were proposed by parties other than NDPC—should be evaluated in
thg certificate of need proceeding; and (3) a “high-level,” “broad-based” environmental
re'port2 of these six system alternatives should be conducted. (Add. th 2.} The
Cémmission ordered that the route permit proceeding be stayed indefinitely until it had

made a final decision on whether to grant a certificate of need. (Add. at 2.)

: Although the Commission referred to this document as “environmental review,”
environmental review is a term of art in the context of MEPA, rcferring to an
Environmental Assessment Worksheet or Environmental Impact Statement and the
procedural safeguards that accompany these documents. Minn. Stat. § 116D.04. To avoid
confusion, Relator will refer to the Department of Commerce document as an
environmental report, not environmental review. :
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The Commission ordered staff for the Department of Commerce té prepare an
environmental repoﬁ for the certificate of need proceeding that does not comply with
Minnesota’s environmental review law. In describing this environmental report, the
Commission distinguished it from the hAEPA-Compliant form of envircnmental review
for route permits. It stated that “the environmental review conducted at the certificate of
need stage will not be equivalent in terms of specificity and level of detail to a
comparative environmental analysis undertaken in the route permit proceeding.” (Add. at
12 (emphasis added.)) The Order does not provide any of the procedural or substantive
rights guaranteed by MEPA as part of the environmental report. For example, the
Commissibn did not provide for scoping of c.:nvironmental review, public comments on
the sdoping document, a draft of an environmental impact statement, public comments on
such a draft; or government responses to public comments received. (Add. at 11-12.)
Instead, the Commission instructed staff from the Department of Commerce to complete
a “high-level” environmental report prior to commencement of the certificate of need
contested case hearings. (Add. at 12.)

Relator filed a petition for reconsideration of the Commission’s October 7, 2014
order bifurcating the route permit and certificate of need proceedings and ordering an
environmental report from the Department of Commerce. (R-473 Doc. 319.) Relafor’s
petition for reconsideration asserted that the environmental report requested by the
Commission did not comply with MEPA. (R-473 Doc. 319 at 2.) The Commission

considered the request for reconsideration on December 4, and, on December 5, 2014, the
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Commission issued an order denying the request for reconsideration. (R-473 Doc. 404.)
Relator petitioned for certiorari on January 5, 2015, This appeal follows.

ARGUMENT

The Commission’s determination to make a final decision on the certificate of
need for the proposed pipeline .prior to complying with MEPA is an error of law that must
be reversed. MEPA applies to all major governmental actions and prohibits any permits,
certifications, or other final decisions before environfnental review under MEPA has been
completed. The construction of a pipeline across 300 miles of Minnesota is a major
governmental action and the decision to grant or deny a certificate of need for the Project
cannot occur until environmental review under MEPA is complete. The Commission’s
Order asking an agency to complete an environmental report that does not provide the
substantive and procedural safeguards gfanted by Minnesota law violates MEPA. The
Comimission’s decision must therefore be reversed.

L Standard Of Review.

“A person aggrieved by a final decision on the need for an environmental
assessment worksheet, the need for an environmental impact statement, or the adequacy
of an environmental impact statement is entitled to judicial review of the decision under
sections [4.63 to 14.68.” Minn. Stat. § 116DD.04, subd. 10. This Court ordinarily reviews
decisions under MEPA to determine whether they are unrcasonable, arbitrary, or
capricious, but when final decisions under this section involve “the interpretation of
statutes and rules and the application of statutes and rules to undisputed facts,” this Court

reviews such decisions de novo. In re Envil. Assessment Worksheet for 33 Sale of



Metallic Leases, 838 N.W.2d 212, 216 (Minn. Ct. App. 2013). Relator brings this
certiorari appeal under Minnesota Statute § 116D.04, Subdivision 10 because the
Commission>s Order violates MEPA by substituting an agency report for MEPA-
compliant environmental review such as an EIS, and is therefore “a final decision on . . .
the need for an environmental impact statement.”

Here, fhe Commission’s determination that it will ﬁake a final decision to grant -
or deny the cerﬁﬁcate of need without first complying with MEPA violates the plain
language of the statute and is therefore unreasonablre and must be reversed.

I1. Statutory And Regu!atory Background Of The Minnesota Environmental
Policy Act.

The Minnesota Environmental Policy Act was enacted with the recognition that
humans have a significant impact on our natural resources, and the state must work to
understa‘nd-and limit those impacts as part of the evaluation process for any project.
MEPA’s statutory goals are to:

(a) to declare a state policy that will encourage productive and enjoyable harmony
between buman beings and their environment;

(b) to promote efforts that will prevent or eliminate damage to the environment
and biosphere and stimulate the health and welfare of human beings; and

(¢} to enrich the understanding of the ecological systems and natural resources
important to the state and to the nation.

Minn. Stat. § 116D.01.
MEPA governs environmental review for all projects that require state action or
authorization. Minn. Stat. §§ 116D.01-.11. MEPA requires that “[wlhere there is

potential for significant environmental effects resulting from any major governmental
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action, the action shall be preceded by a detailed environmental impact statement

prepared by the responsible governmental unit.” Minn. Stat. § 11612.04, subd. 2a. MEPA

~ grants authority to the Environmental Quality Board to establish “categories of actions

for which environmental impact statements . . . shall be preparéd as well as categories of
actions for which no environmental review is required under this section.”
Minn. Stat. § 116D.04, subd. 2a(a). Pursuant to authority granted in MEPA, the
Environmental Quality Board adopted detailed rules that conirol agency review and
es_tablish both procedural and substantive rights. See Minn. R. Ch. 4410,

The form of environmental reviéw required by MEPA and its implementing rules
depends upon fhe size and severity of poten.tiai impacts of the proposed project. Some
projects arc deemed significant enough oh their face to require the most searéhing -form
of environmental review, generally known as an “Environmental Impact Statement™ or
“I1S.” See Minn. R. 4410.4400 (listing “mandatory categories” for EISS.)3 Pipelines such
as the Sandpiper Pipeline are deemed by rule to have the potential for significant
environmental effects and require the most searching environmental review, i.e., an EIS -

or EIS-equivalent alternative. fd., subp. 24

3 1 b 1 77 - i I :
~ For smaller projects, an “Environmental Assessment Worksheet™ or “BAW? is required.

Information in the BAW is used to determine if the project has the “potential for
significant environmental effects,” in which case a full EIS is then required. Minn. R.
4410.4300, 4410.2000, subp. 3. If the EAW demonstrates that the project does not have
the potential for significant effects, then the project may proceed to permitling,.

" The EQB rules state that “[ajn EIS must be prepared for projects that meet or exceed the
threshold of any of subparts 2 to 25.” Minn. R. 4410.4400, subp. 1. Subpart 24 of this
same section states that “[f]or routing of a pipeline subject to the full route selection
procedures under Minnesota Statutes, section 216G.02, the Public Utilities Commission
is the RGU.” Minn. R. 4410.4400, subp. 24. There is no dispute in this case that the

10




MEPA allows the Environmental Quality Board to identify “alternative” forms of
environmental review that “will address the same issues and utilize similar procedures as
an environmental impact statement.” Minn, Stat. § 116D.04, subd. 4a. The Environmental
Quality Board must approve any “alternative” form of environmental review through
formal rule-making. /d. These alternative forms of environmental review must “address
the same issues and utilize similar procedures as an environmental impact statement in a
more timely or more efficient manner to be utilized in lieu of an environmental impact
statement.” 7d. In 1989, the AI—EnVironmental Quality Board approved the pipeline routing
rules, Minn. R. Ch. 7852, as such an alternatix.fc for pipeline route permits. (R-473 Doc.
320.) According to Environmental Quality Board staff at the time, ‘Tu}nder this approach,
pipelines subject to the routing rules would not actually be reviewed .through
environmental assessment worksheets or EISs, but would receive equivalent review
under the routing and permitting process established in the pipeline routing rules.” (R-
- 473 Doc. 320 at 5.) Th.é Environmental Quality Board authorization of the pipeline
routing rules_ as an alternative approach hinges on the various requirements “contained in
the ?ipeline Routing Rules.” (R-473 Doc. 320 at‘ 12.) The certificate of need rules, in
confrast, have not been approved as an alternative form of e;wironmental IEVIEW.

Public participation is an integral component of environmental review and the

. MEPA rules establish several procedural requirements, including:

N

proposed Sandpiper Pipeline is subject to the full route selection procedures under
Minnesota Statutes, section 216G.02 and that it therefore falls into the category of
projects for which an EIS is mandatory.

11
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e A scoping process prior to preparation of an EIS, which includes an
opportunity for public hearing and comment, Minn. R. 4410.2100;

e Publication and distribution of a draft EIS, informational meetings and an
opportunity for public comment, Minn. R. 4410.2600;

o Responses from the government agency to comments received on the draft
EIS, Minn. R. 4410.2600, subp. 10; Minn. R. 4410.2700, subp. 1;

e Publication and distribution of a final EIS, Minn. R. 4410.2700.
In addition, the rules dictate the substance of environmental review, requiring, for
example, that reasonable alternatives to the project be fully evaluated, and that the

indirect and cumulative effects of a project be discussed as well as its direct effects.

Minn. R. 44102300 (G), (I1.) All parts of the project, as well as any other connected

projects, must be evaluated in a single environmental review document.

Minn. R. 4410.2000, subp. 4.
No governmental approvals may be granted to a project until the environmental
review for the project is deemed adequate by the responsible governmental unit:

If an environmental = assessment worksheet or an
environmental impact statement is required for a
governmental action under subdivision 2a, a project may not
be started and a final governmental decision may not be
made to grant a permit, approve a project, or begin a project,
until:
(1) a petition for an environmental assessment worksheet
is dismissed;
(2) a negative declaration has been issued on the need for
an environmental impact statement;

(3) the environmental impact sfatement has been
determined adequate; or

(4)a wvariance has been granted from making an
environmental impact statement by the environmental

12



quality board.
Minn. Stat. § 116D.04, subd. 2b (emphasis added); see also Minn. R. 4410.2900.

The law’s reference to “final governmental decision” does not mean final in time.
Rather, the responsible governmental agency, here the Commission, cannot eschew
compliance with MEPA for the certificate of need determination simply because another
later governmental decision (whether by a different agency or the same agency) 1s
expected to comply with MEPA. The Environmental Quality Board has provided
guidance specifically addressing this point. “The statute and rule prohibit “final
decisions™ granting permits, or other approvals. In this context, ‘final” means ‘not to be
altered or undone,” rather than ‘last.”” May 2010 Guide to Minnesota Environmental
Review Rules, at 13 (hereinafter “EQB Guide™).” The EQB Guide goes on to explain that
governmental agencies often make the error committed by the Commission in this case:

Governmental units have taken the position that permits or
approvals that did not directly authorize the counstruction or
operation of the project were not subject to the prohibition.
To the contrary, the statutory wording applies to all
permitting and approval actions that apply to a project for
which environmental review is required and not yet
completed. Again, the intent of the law is that all project-
related governmental decisions benefit from the information

disclosed through the process.

Id at 14.

> Available at
hitps://www.egb.state.mn us/sites/default/files/documents/Guide%20t0%20MN%20ER %o

20Rules—May%2020_10.pdf (last vistted March 9, 2015.)
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Finally, the Environmental Quality Board explains why it is so imporiant that
governmental decisions NOT be made until a full environmental review is complete.
“One of the key purposes of environmental review,” the Board advises,

is to provide information about potential environmental
effects and how to avoid or minimize those effects to each of
the governmental units which will approve or conduct the
project. For this information to have utility, the governmental
units must have the information in mind when they take their
actions about the project. To issue permits or approvals
before the information is available undermines the very
purpose of the review. That is the reason why all decisions
approving the project (or parts of the project) are prohibited
until the review has been completed.

Id. at 13.

IIf. MEPA Prohibits The Commission From Making A Final Decision To
Grant A Certificate Of Need For The Sandpiper Pipeline Until Tt Has
Completed Environmental Review As Required By Statute And Rule.

The Commission may not grant a certificate of need for a proposed pipeline prior

o completion of environmental review as required by MEPA. The purpose of

environmental review is to allow agencies and the public to fully understand the potential

~environmental impacts of a project before agencies take any action on the project. It has

no purpose after action has already been taken, because it cannot inform those decisions.
Because the route permit proceeding has been bifurcated from the certificate of need
proceeding for this Project, the EQB-approved altemati{fe environmental review will not
be complete unti] the route proceeding resumes—afier the Commission has made a final
decision on the certificate of need. The plain language of MEPA and its implementing

regulations preciude the Commission from takin g action on the certificate of need prior to
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satisfying their procedural and substantive requirements.

A. There can be no dispute that governmental approval of the Sandpiper
Pipeline triggers MEPA.

As set out above, Minnesota Statute § 116D.04, subdivision 2a requires a “detailed
environmental impact s.tatement6 prepared by the résponsible governmental unit” where
there is “potential for significant environmental effects resulting from any major
governmental action.” If the Commission grants a certificate of need to the Sandpiper
Pipeline, it is giving government approval to a “project” that has the “potential for
significant environmental effects.”

1. Granting a certificate of need constitutes governmental approval of
a project.

No pipeline may be sited or constructed in Minnesota without a certificate of need
and a route permit from the Commission. Minn. Stat. § 216B.243. When the Commission

acts to grant a certificate of need or route permit for a large oil pipeline, it is

 As discussed above, the Environmental Quality Board is authorized to approve
alternative forms of environmental review. Minn. Stat. § 116D.04, subd. 4a. The
Environmental Quality Board has approved an alternative environmental review process
for pipelines, which is codified in the Route Permit rules in chapter 7852. (R. Docs. 320-
21 contain documents relevant to the EQB’s 1989 approval of the alternative form of
review.) For example, “[a] comparative environmental analysis of all the pipeline routes
accepted for consideration at public hearings shall be prepared by the commission staff or

by the applicant and reviewed by the commission staff. This comparative environmental

analysis must be submitted as prefiled testimony as required by part 1405.1900.” Minn.
R. 7852.1500. No such envirommental rcview requirement was approved by the
Environmental Quality Board for the certificate of need process and no equivalent 1s
contained in the rules relevant to a certificate of need, chapter 7853, Accordingly, Relator
argued to the Commission that an EIS was required in this bifurcated proceeding. But
even if the comparative environmental analysis comtained in chapter 7852 were an
Environmental Quality Board-approved alternative that-could be used in the certificate of
need proceeding, the comparative environmental analysis will not take place until affer 4
decision on the certificate of need has been made and is therefore not applicable here.
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“governmental action” for purposes of MEPA. “Governmental action” is defined as
“activities, including projects wholly or partially conducted, permitted, assisted, financed,
regulated, or approved by units of government including the federal government.” Min,
Stat. § 116D.04, subd. 1a. |
Because receipt of a certificate of need is a necessary condition of constructing a
major oil pipeline, a decision to grant the certificate of need is a major govemmentai
action lriggering environmental review under MEPA. As the Environmental Quality
Board’s Guide explains, MEPA is triggered by “any action or project that meets thrce_
condi_tions:
o The action or project must involve the physical manipulation of the
environment, directly or indirectly.

* The action or project must involve at least one governmental approval

* Action or project approval and construction must take place in the future.”
EQB Guide at 5 (citation omitted).

Here, the Commission intends to make a final decision on a certificate of need
selecting among six a,lternativé sites for a major infrastructure project. There is no dispute
that this decision will result in the “physical manipulat-ion of the environment,” that it
“involves at least one governmental approval” and that the approval is yet to be taken.
Therefore, this is a major governmental action which will trigger MEPA, and requires an

EIS or EIS-cquivalent if it has the “potential for significant environmental effects.”

16



2. The Project has the potential for significant environmental effects.

No party appears to dispute the fact that a pipeline project of the magnitude of the
Sandp1per Pipeline has the potential for significant environmental effects as defined by
MEPA. Morcover, the EQB has established pipelines subject to the “full route selection
procedures” as a mandatory EIS category, foreclosing any argument that the Sandpiper
Pipeline does not meet this threshold. Minn. R. 4410.4400, subp. 24. Although not
disputed, this fact is critical because it demonstrates the necessity of complying with |
MEPA’s substantive requirements and procedural protections. The very purpose of
MEPA is to bring the resources of state government to bear, as well as the public’s
attention, to fully understand the potential environmgntal effects of a decision as
significant as this one, which could establish a pipeline corridor that will earry more than
1,000,000 barrels of crude oil per day.

NDPC has maintained throughout this proceeding that environmental review of its

| Project is only necessary, and indeed, only possible; at the route selection stage. (R-473

Doc. 314 at 18-20.) But this position is untenable. By the time the Project is at the route
permit stage, the presence of a 1,000,000-barrels-per-day corridor through the heart of

Minnesota’s most ecologically sensitive area may well be a foregone conclusion. That

flies in the face of MIEEPA. This kind of attempt to box Minnesotans into a comer and

force an environmentally destructive decision is precisely the reason that MEPA was
passed. “Prior to the passage of these laws, holders of eminent domain rights could
simply decide to construct new . . . facilities, decide on a route, and go ahead and acquire

the rights of way.” No Power Line Inc. v. Minn. Envil. Quality Council, 262 N.W.2d 312,
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331 (Minn. 1977) (Yetka, J, concurring specially).
With the passage of the environmental policy contained in c.
116, however, the legislature clearly intended to place
conditions and limitations on further destruction of the
environment. The legistature decided, with the wisdom which
must guide the courts, that before generating and transmission

facilities could be constructed the need for those facilities and
the impact on the environment must be considered.

id.

Indeed, the potential for significant environmental effects from the Project
prompted both DNR and MPCA to express concerns about the locati_on of the Project. (R-
474 Docs. 47, 160, 307, 403-04.) The same concern prompted both Relator and MPCA to
offer system alternatives for consideration by the Commission that would focate the
Project in a corridor that would be less environmentally destructive than the corridor
proposéd by NDPC. (R-473 Doc. 272 at 10: R-474 Doc. 306.} There can be no doubt that
the Sandpiper Pipeline, in this sensitive corridor, has the potential for significant
environmental effects,

Because granting the certificate of need is a major governmental action and
because the Sandpiper Pipeline has the potential for significant environmental effects, the

certificate of need decision on a large pipeline project such as the Sandpiper triggers

- -MEPA under subdivision 2a.

B. A “final governmental decision” such as a certificate of need may not
be made prior to fulfilling the procedural and substantive
requirements of MEPA.

When MEPA applies to a proposed project, the state is prohibited from granting

any approvals rclated to the project before environmental review has been completed.

18
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Minn. Stat. § 116D.04, subd. 2b. The EQB Guide states that a “moratorium is
automatically placed on action or project approval and construction” whenever
environmental review is required. EQB Guide at 5. This prohibition on granting |
approvals prior 1o completing environmental review is one of the “key purposes” Of,
environmental review. “To issue permits-or approvals before the information is available
undermines the very purpose of ‘the review. That is the reason why all decisions
approving the project (or parts of the prbject) are prohibited until the review has been
completed.” Ia’.‘ at 13.

1. The prohibition on final governmental action prior to completion of
full environmental review is central to MEPA’s purpose.

The very purpose of environmental review is to provide a guide for anjf agehcy in
making permit:[ing and regulatory decisions in such a way as to minimize human impact
on the environment and to allow tﬁe public to weigh in on arcas of concern. MEPA
recégnizes the “profound impact of human activity on the interrelations of all
componénts 'ofg the natural environment” and “the critical importance of restoring and
maintaining environmental quality to the overall welfare and- development of human
beings.” Minn. Stat § 116D.02, subd. 1. MEPA therefore imposes the duty on all state
agencies to obtain a thorough understanding of the impact of any proposed project on the
environment through the preparation and public review of environmental documents. 1d.,

subd. 2; Minn. Stat. § 116D.04. The purpose of environmental review is to serve as a

guide to agencies in assessing environmental impacts, issuing, amending, and denying
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permits 10 avoid or minimize adverse environmental effects and to restore and enhance
environmental quality. 1d.

The environmental review process is not only intended to help an agency decide
whether ‘to approve a project, but also to allow an agency to oversee design and
construction of a project in a way that will minimize its impact on the environment.
Minn. R. 4410.0300, subp. 3. MEPA is designéd to “aid in providing‘ that understanding
through the preparation and p'ublic review of environmental ou‘;comes.” Id. In order to

achieve that goal, the documents “shall be available to governmental units and citizens

carly in the decision making process.” /d.

MEPA’s statutory goals are {o:

(a) to declare a state policy that will encourage productive and enjoyable harmony

between human beings and their environment;

(b) to promote efforts that will prevent or eliminate damage to the environment
and biosphere and stimulate the health and welfare of human beings; and

(c) to enrich the understanding of the ecological systems and natural resources
important to the state and to the nation.

Minn. Stat. § 116D.01. MEPA cannot achieve iis goals to improve harmony between
human beings and _their environment, prevent or eliminate damage to the environment,
and enrich understanding of ecological systems and natural resources unless agencies are
given the full opportunity to gather and, most importantly, wuse information éboul

potential environmental impacts of a project at the time when they are making decisions

about the project.
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In addition to its overarching policy goals, MEPA has the practical goals of
providing «ysable information to the project proposer, governmental decision makers and

the public concerning the primary environmental effects of a proposed project,” and

providing the public with access 1o decision makers to encourage accountability in
decision making. Minn. R. 4410.0300, subp. 4. MEPA cannot achieve its practical goals
of ﬁroviding «usable” information if the information is not available until after decisions

are made.

2. The prohibition on final governmental actions prior to completion
of full environmental review is plainly expressed in the statute and
controlling rules and guidance.

In order to serve as a guide for decision-making, MEPA prohibits any “final
governmental decision . . . fo grant a permit, approve a project or begin a project” until
the EIS or Environmental Quality Board-approved alternative environmental review has
been determined to be adequate. Minn. Stat. § 116D.04, subd. 2b; Minn. R. 4410.3100. A
permit is defined to include “a permit, lease, license, certificate, or other entitlement for
use or permissionlto act that may be granted or issued by a governmenta) unit.”
Minn, R. 4410.0200, subp. 58. |

MEPA’s prohibition applies to all permitting and approval decisions, including the
certificate of need for a large pipeline. The definition of “permit” is intentionally broad to
encompass any sort of agency approval, including, notably, the term “certificate.”
Minn, R. 4410.0200, subp. 58. The EQB Guide uses similarly broad language, stating
that one of the “key purposés of environmental review is to provide information about

potential environmental cffects and how to avoid or minimize those effects to cach of the
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governmentai units which will approve or conduct the project.” EQB Guide at 13. The
information has no utility unless the governmental units have that information available
when they take action on the permits. /d.

The EQB has specifically explained that a “final governmental decision” in the
context of MEPA means “‘not to be altered or undone; rather than ‘last.”” Id In fact, the
EQB Guide explains that granting a preliminary approval prior to completion of MEPA
review is a violation of the statute, and the EQB has had to correct this error in the past:

Governmental units have taken the position that permits or
approvals that did not directly authorize the construction or
operation of the project were not subject to the prohibition.
To the confrary, the statutory wording applies to all
permitting and approval actions that apply to a project for
which environmental review is required and not yet
~completed. Again, the intent of the law is that all project-
related governmental decisions benefit from the information
disclosed through the process.
Id. at 14 (emphasis added).

The certificate of need decision is precisely the sort of “final” government
decision that is prohibited because it prejudices the ultimate decision prior to a completed
environmental review. “Prejudicial actions are those that limit alternatives or mitigative
neasures or predetermine subsequent development.” /d at 15. Actions that “make one -
Option, including the option of not building the project, more or less likely to be chosen
are prohibited.” Jd. The certificate of need will determine which route or routes will be
Cxamined as part of the route permit proceeding, and will eliminate other routes from

consideration, thereby limiting alternatives and prejudicing the ultimate decision prior to

completion of environmental review.
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3. Federal law under the National Environmental Policy Act, which is
instructive when interpreting MEPA, also plainly requires
environmental review prior to any governmental decisions.

The National Emvironmental Policy Act (“NEPA™) similarly prohibits agencies
from making decisions prior to completion -of environmental review.” “The
[Environmental Impact] Statement shall be prepa?ed carly enough so that it can serve
practically as an important contribution to the decisionmaking process and will not be
used to rationalize or justify decisions already made.” 40 CFR. § 1502.5. “Agencies
shall not commit resources prejudicing selection of alternatives before making a final
decision.” 40 C.FR. § 1502.2; see also 40 _C.F.R. § 1506.1 (prohibiting any action
concerning the propésal which would “limit the choice of reasonable alternatives” prior
to completion of an environmental impact statement). ’

Federal courts have held that agencies that limit the range of options available to
them prior to completion of environmental review violate NEPA. For instance, one
federal court found that where the U.S. Government and a tribe signed a contract
commitiing the US to supporting the tribe’s bid to hunt whales before environmental
review on whale hunting was complete, the U.S. Government had violated NEPA and
was ordered to suspend implementation of the agreement with the tribe. Metcalf v. Daley,

214 ¥.3d 1135 (9th Cir. 2000). In Metcalf, the U.S. Government negotiated an agreement

with the Makah Tribal Council to support the Makah’s application to the International

7 The Minnesota Environmental Policy Act is modeled on the National Environmental
Policy Act. Minn. Ctr. for Envil. Advocacy v. Minn. Pollution Control Agency, 644
N.W.2d 457, 468 (Minn. 2002). Minnesota courts may turn to federal courts to assist in
interpretation of MEPA. See, e.g., id. at 468.
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Whaling Commission for a hunting quota of five grey whales. fd. at 1139. That
agreement was signed in 1996. [d. They did not prepare an environmental review
document, however, until 1997. Id at 1143, The court observed that “proper timing 18
one of NEPA’s central themes.” Id. at 1142. In order to comply with NEPA, an agency

must initiate the NEPA process “at the earliest possible time” . and “before any

irréversible and irrefrievable commitment of resources.” /d at 1143,

The court held that by initiating environmental review after it had agreed to
support the Makah’s request for a quota of five grey whales, it failed to engage NEPA at
the “earliest possible time.” Id. It had already made a commitment by the time it
conducted environmental review, and ﬁs a result it failed to “comply with‘NEPA’S
requirements concerning the timing of their environmental analysis, thereby seriously
impeding the degree to which their planning and decisions could reflect environmental
values.” Id. at 1143-44 (quoting Save the Yaak Comm. v. Block, 840 F.2d 714, 718-19
(9th Cir. 1988)).

Not only had the agency violated NEPA’s plain language, it also impaired the
subsequent environmental review because it would likely be “slanted in favor of finding

that the Makah whaling proposal would not significantly affect the environment.” /d. at

- 1144. “NEPA’s effectiveness depends entirely on involving environmental considerations

in the initial decisionmaking process.” Id. at 1145. The court held that, by making a firm
commitment before preparing the environmental review document, “the Federal
Defendants failed to take a ‘hard look’ at the environmental consequences of their

actions, and, therefore, violated NEPA.” Id.; see also Robertson v. Methow Valley
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Citizens Council, 490 U.S. 332, 349 (1989) (noting that the timely preparation of an EIS
sopsures that the agency, in reaching its‘ decision, will have qvailable, and will carefully
consider, detailed information concremring the significant environmental impacts; it also
guarantees that the relevant information will be made available to the larger audience that

may also play a role in both the decisionmaking process and the implementation of that

decision”); Connor v. Burford, 848 F.2d 1441 (9th Cir. 1988) (“The purpose of an EIS is

to apprise decisionmakers of the disruptive ‘environmental effects that may flow from

their decisions at time when they retain a maximnum range of options.”) (quotation
omitted); Sierra Club v. Marsh, 872 F.2d 497, 504 (Ist Cir. 1989) (stating that agencies
must comply with NEPA as carly as possible in the decisionmaking process because of
the “difficulty of stopping a bureaucratic steam foller, once started”).

These cases are direcztly analogous to the certificate of need decision. The
Commission, having been presented with multiple potential alternative locations for a
pipeline on the prem_ise that those alternatives may be less environmentally harmful, now
proposes to make a determination about whic-h of those alternatives, if any, should be
considered in the next phase of the proceedings. (R-473 Doc. 303 at 7) (“Therefore,
should parties or indj_viduals wish to challenge the Company’s stated need or advance
certain system alternatives within the certificate of need proceedings, they will hav; the
opportunity to do so[.]”). The Commission is proposing {0 make a firm commitment to
certain alternatives but not others in the certificate of need proceeding, thereby
disregarding MEPA’s .“centra-l theme” of timing. By considering the various alternatives

prior to conducting environmental review, the Commission will have inappropriately
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narrowed its options, failing to comply with MEPA and “thereby seriously impeding the
degree 10 which their planning and decisions could reflect environmental “values.”

Metcalf v. Daley, 214 F.3d at 1143 44

1v. The Environmental Report Order ed By The Pubhc Utilities Commission
Does Not Comply With MEPA.

The environmental report ordered by the Commission is not, by its own terms, n
compliance with MEPA. When the Commission ordered the environmental report, it

“recognize[d]” that it would “not be equivalent in terms of the specificity and level of

detail to a comparative environmental analysis undertaken in the route permit

proceedmg (Add. at 12.) It also “emphasize[d]” that it “ig not attempting to establish a
separate form of alternative environmental review for [certificate of need] proceedings.”
(Add. at 12.) Thus, the Commission described and ordered an enviropmental report that
did not comply with MEPA. The Commission acknowledged in its order that MEPA
applied, but the Commission then requested an environmental report that is not
recognized by MEPA and does not afford Relator the full suite of rights to participate in
the process that MEPA grants.

The Commission did not include any of MEPA’s procedural safeguards in its
description of the environmental review to be coxﬁpleted as part of the need proceeding,
ﬁor did it order an T1S. Instead, the Commission’s Order simply ignored the requirements
of MEPA.

Moreover, the Commission’s alternative environmental review for route

pefmitting will not comply with the requirements of MEPA for the certificate of need
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deteinliﬂatiOH because that alternative environmental review will not take place until

afte
words, under the Commission’s Order, environmental review will only be conducted

y, and only if, the certificate of need is granted for the Sandpiper Pipeline. In other

after it has chosen between the very alternatives that have been proposed to deal with the
environmental imp-acts of the project. Minnesota law authorizes the Commission to
conduct joint hcérings on the route permit and certificate of need, but in this case the
Commission decided that it was in the public interest Lo bifurcate these deciéions.
Minn. Stat. § 216B.243, subd. 4. The Commission also decided that the need
determination, which will include the selection among major alternatives 1o the route for
this pipeline, should occur first. Accordingly, the entire pipeline route permit process has
been suspended indefinitely, including the Fnvironmental Quality Board-approved
alternative form of environmental review. |

The decision about whether or ﬁot an applicant for a certificate of need has
justified the need lor a pipeline is based on the certificate-of-need rules—a separate
chapter with distinct requirements from the pipeline routing rules. The certificate-of-need
rules, cénfained in Chapter 7853, have never been approved by the Environmental
Quality Board as an alternative form of environmental review under MEPA. Without first
completing an EIS or an FEnvironmental Quality Board-authorized alternative form of

environmental review, the Commission cannot make a final decision about whether or

not NDPC has justified a need for the Sandpiper Pipeline project. .
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y.  Failing To Enforce MEPA Will Have Broad-Reaching Effects.

This case is procedurally unique. The Commission’s decision to bifurcate the
certificate of need proceeding from the route permit proceeding might be unprecedented.
And the way {hat the certificate of need proceeding is tied to the corridor in which the
Project will be locafed is a situation of NDPC’s and the éorrnnission’s creation.
Accordingly, enforcing MEPA as written and requiring the Commission to compiete a
MEPA—compliantenvironmental review process before it can grant or deny a certificate
of need will have-a narrow application beyond this case.

On the other hand, a decision that suggests that agencies may grant a certificate of
need, or some other type ol permit or approval, without complying with MEPA could be
far-reaching. MEPA was carefully drafted to include procedural safeguards and avenues
for public partiéipati()n. MEPA prohibits agencies from taking steps to approve projects
without the benefit of the information regarding the environmental impacts of the project.
Allowing the Commission to grant a certificate of need for a pipeline corridor destined to
carry over 1,000,000 barrels of crude oil per day through previously undisturbed prairies,
wetlands and forests without complying with these safeguards and prohibitions would be
unprecedented and would open the door to the slippery slope of agencics claiming

“environmental review is not required until some point in the process when it is too late.
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CONCLUSION

MEPA was enacted to inform decisions precisely like the certificate of need

decisionﬁwhcther to allow a large oil pipeline across the entire state to proceed, and if

so, where it should be located. Analyzing the impacts of such a project after its location

has been predetermined is meaningless. Allowing agencies to invent some limited form

of environmental review under the guise of complying with the law violates MEPA.
What the (Commission did bere is a violation of MEPA and is therefore an error of law.
Relator respectfully requests that this Court reverse the Commission’s decision

that a certificate of need can be granted or denied before complying with MEPA and

remand for MEPA-compliant environmental review.

Dated: March 11, 2015 1f
Kathryn W1. Hoffma

Ieigh K. Currie
Minnesota Center for Environmental
Advocacy :
26 E. Exchange Street, Suite 206
Qaint Paul, Minnesota 55 101
Telephone: (651) 223-5969
khoffman@mncenter.org

~ lewrrie@mnceenter.org

Attorneys for Petitioner FRIENDS OF THE
HEADWATERS
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Dakota Pipeline Company LLC for a Pipeline
Routing Permit for the Sandpiper Pipeline DOCKET NO. PL-6668/PP1.-13-474

Project in Minnesota
DOCKET NO. PL-6668/CN-13-473

In the Matter of the Application of North

Dakota Pipeline Company 1.1.C for a Certificate ORDER SEPARATING CERTIFICATE

of Need for the Sandpiper Pipeline Project OF NEED AND ROUTE PERMIT

: PROCEEDINGS AND REQUIRING

ENVIRONMENTAL REVIEW OF
SYSTEM ALTERNATIVES

PROCEDURAL HISTORY

On November §, 2013, North Dakota Pipeline Company LLC (the Company) filed two
applications with the Commission: the first for a certificate of need and the second for a pipeline
routing permit to construct the Sandpiper Pipeline Project (the project), a new 612-mile pipeline to
transport crude oil from its Beaver Lodge Station south of Tioga, North Dakota to a Company
affiliate terminal in Superior, Wisconsin.

Following proceedings in which the Commission accepted the applications as complete, referred
both matters to the Office of Administrative Hearings for joint contested case proceedings, held
public meetings, and solicited public comments regarding alternative routes, the Commission met
on August 7, 2014. 1 At that meeting, the Commission heard comments from the-parties as well as
from the public regarding the selection of additional route and/or system alternatives for further
consideration in these matters. The Commission also authorized a 14-day comment period
following the August 7 hearing.

On August 12, 2014, the Commission issued a Notice of Comment Period requesting comments on
the following topics by August 21, 2014:

" Previous orders in these dockets have recited in detail the factual and procedural background of these
proceedings to date. '

Add. p. 1




« what if any of the eight system alternatives identified in the EERA Alternative Routes
Summary Report should be considered further in these proceedings?

« what is the legal basis for determining whether a system alternative should be considered in
the certificate of need proceedings?

« what is the legal basis for determining whether a system alternative should be considered in
the route permit proceeding?

On August 25, 2014, the Commission issued its Order Accepting Alternative Route and System
Alternatives for Evidentiary Development, Requiring Notice, and Sefting Procedures. In its order,
' the Commission took the following actions:

» accepted the 53 route alternatives recommended by the Minnesota Department of
Commerce Energy Environmental Review and Analysis unit (EERA);

» accepted sysiem alternative SA-03 as modified by EERA;

 accepted expanded route widths in seven areas along the Company’s proposed route as
recommended by EERA and as modified by the Company;

 forwarded the 53 route alternatives, the ‘modified system alternative SA-03, and the seven
expanded route widths to the administrative law judge for consideration in the route permit
contested case hearings;

». approved the issuance of a generic pipeline route permit template; and

« required the Company to prepare a pipeline safety report to be filed as part of its direct
testimony by a sponsoring witness as a separate document for issuance into the record.

On September [ 1, 2014, the Commission met to consider the issues raised.

FINDINGS AND CONCLUSIONS

L Summary of Action Taken

In this Order, the Commission takes the following steps in the permitting process for the Sandpiper
Pipeline Project: :

« finds just cause to separate the certificate of need proceeding from the route permit
proceeding;

» finds good cause to postpone action on the route permit application until a Commission
decision has been made on the certificate of need, thereby extending the deadline for a
decision on the route permit; and

+ authorizes environmental review by the EERA staff of six of the cight system alternatives
identificd by the Minnesota Pollution Control Agency (MPCA) in its August 21, 2014
comments (SA-03, 04, 05, 06, 07, and 08), 1o be completed prior to commencement of the
certificate of need contested case hearings.

Add. p. 2
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I1. The Proposed Project

As proposed by the Company, the Sandpiper Pipeline would transport crude oil 612 miles from
Beaver Lodge Station south of Tioga, North Dakota, to terminals in Clearbrook, Minnesota, and
Superior, Wisconsin. Approximately 299 miles of the new. pipeline would be located in
Minnesota.

The Company’s proposed route would pass through Polk, Red Lake, Clearwater, Hubbard, Cass,
Crow Wing, Aitkin, and Carlton counties, and would require the acquisition of 25 to 50 feet of new
right-of-way, plus an additional 40 to 70 feet of temporary right-of-way.

In its certificate of need application, the Company stated that the purpose of and need for the
pipeline project is to transport crude oil produced in North Dakota to the terminals in Clearbrook,
Minnesota and Superior, Wisconsin.

HI. - Comment Process

Following the August 12 notice of comment period, the Commission received some 158 comment
letters from parties, state and local government agencies, citizen groups and associations, and
members of the public.

A significant majority of those offering comments in the docket urged the Commission to inctude
some or all of the eight system alternatives for further consideration in these matiers in an effort to
reduce potential impacts to the environment and human health.

Comments from the citizen groups and associations as well as the private citizens did not generally
provide answers (o the questions posed in the August 12, 2014 Notice of Comment period, but
instead addressed various concerns regarding the proposed project, including potential harm to
human health and the environment; surface water (e.g. Mississippi River and Lake Itasca);
groundwater; wild rice areas; tourism; wildlife; pipeline safety; and possible cumulative impacts
arising {rom additional pipelines within the new corridor.

IV.  Separating the Need and Routing Process
A. Background

In its February 11, 2014 orders in the two proceedings, the Commission found that joint hearings
in the certificate of need and route permit dockets would provide certain administrative

2 As proposed, a 24-inch diameter pipeline with a capacity of 225,000 barrels per day would enter
Minnesota approximately two miles south of Grand Forks, North Dakota. It would follow Enbridge Energy
Partners” existing pipeline right-of-way for 75 miles te Clearbrook Minnesota. There, the Company
proposes 1o build a new terminal and other facilities.

After Clearbrook, the pipeline would expand to a diameter of 30 inches and a capacity of 375,000 barrels
per day, and extend for another 224 miles. It would generally follow the existing Minnesota Pipeline
Company right-of-way scuth to Hubbard, Minnesota. From Hubbard the route would proceed east
traversing undeveloped area and follow portions of existing rights-of-way for electric transmission lines
and railroads. Finally, the pipeline would cross the Minnesota-Wisconsin border approximateiy five miles
easi-southeast of Wrenshall, Minnesota.
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efficiencies and a more convenient means for the public to provide comments. Again, in its

. July 7, 2014 order in these dockets,” the Commission declined to separate the public hearings in
the two proceedings as requested by Honor the Earth, finding that, at that stage of the proceedings,
separate proceedings were not necessary. :

forward by the Company as well as numerous other commenters in the proceeding, The EERA
also identified eight system alternatives it had considered in making its recommendation, but did
not recommend them for further consideration in the route permit proceeding.*

B. ° Positions of the Parties

Following the EERA’s filing on July 17, the parties and public commenters submitted extensive
written and oral comment raising serious concerns regarding the environmental and natural
impacts of proceeding with the Company’s proposed route, and strongly recommending further
consideration of the system alternatives proposed in the certificate of need proceeding.

Honor the Earth and the White Earth Band of Ojibwe asked thaf the certificate of need and route
permit proceedings be handled separately, and that the certificate of need determination precede

The Minnesota Pollution Control Agency (MPCA) and the Department of Natural Resources
(DNR) asserted that bifurcation of the two proceedings would allow for more cogent and directed
public comment in the two proceedings, with a better understanding by the public and the parties
of the issues being considered in each of them. These parties, as well as the Department and other
commenters, also stated that the certificate of need proceeding is the appropriate forum for
consideration of the system alternatives.

The MPCA also recommended that the certificate of need proceeding precede the route
proéceding, Lo ensure a more efficient use of agency and public resources. MPCA asserted that the
separation of the need and route proceedings, with the need proceeding going first, would also help
to assist the public to more effectively understand what process they are weighing into, and help
focus their comments

® These dockets, Order Realfirming May 30, 2014 Comment Deadline and Denying Motion to Bifurcate
Proceedings (July 7, 2014).
Y Inthese proceedings, the EERA defined what it identified as a “systery” alternative as a pipeline route that

Is generally separate or independent of the pipeline route proposed by the Company, and that does not
connect to the specified Project endpoints (the North Dakota border to Clearbrook and Clearbrook to

Superior, Wisconsin).
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The Company opposed separating the certificate of need proceeding from the route proceeding,
arguing that the Commission had already twice considered and rejected such a request. The
Company further argued that separation of the need and route proceedings at this time would
inevitably cause confusion to the public, and, importantly, would delay implementation of the
project, all of which would threaten the project’s intended benefits.

The Company asserted that, if the system alternatives were to be considered further in these
proceedings, review should only be undertaken in the certificate of need proceeding, and only if
fully supported by substantial evidence by a party’s testimony in that proceeding. The Company
argued that presently there is insufficient evidence to justify consideration of any of the system
alternatives in the certificate of need docket.

C. Commission Action

The Commission finds just cause to separate the certificate of need proceeding from the route
permiit proceeding based on the record at this point in the proceedings. The Commission further
finds that there is good cause to postpone action on the route permit application until a
Commission decision has been made on the certificate of need, and will, accordingly, extend the
deadline for its decision on the route permit. These actions are explained below.

In making these decisions, the Commission is cognizant of the statutory preference for joint
hearings for a certificate of need and a routing permit for large energy facilities. The Commission
is also aware, however, that Minn. Stat. § 216B.243, subd. 4, recognizes that there may be
circumstances where it would be infeasible, inefficient, or otherwise contrary to the public interest
to hold joint hearings. |

Importantly, the.Commission is also guided by the clear statutory dictate found in Minn. Stat.

§ 2168.243, subd. 2, that it must make a decision on the certificate of need for a large energy facility
prior to making its decision on the route permit. And, while the Commission has previously followed
the preferred course of joint proceedings, it now finds just cause to separate the proceedings, and
allow the need process 1o proceed prior to the routing process to assure the project need can be fully

considered before any decisions are made on a possible route for the pipeline.

First, the number and complexity of the issues rajsed since July have become increasingly confusing
to the public, and significantly more complicated, due to the necessary consideration of some

53 different route alternatives and & modified system alternative in the route permit proceeding.

_Further, the introduction of eight unanticipated system alternatives into the proceedings has
engendered extensive discussion and debate by the parties as to: 1) which, if any, of the system
alternatives should be further considered; 2) in which proceeding further consideration should be
undertaken; 3) whether the eight system alternatives merit environmental review; 4) which party
or state agency should conduct the environmental review to be undertaken; and 5) the appropriate
parameters of the environmental evaluation to be conducted.

Given the increasing complexity of the issues recently raised in these matters, including the
environmental concerns discussed below, as expressed by the MPCA and the DNR, the state
agencies tasked with protecting the environment and the public lands, the Commission finds that
continuing to conduct simultaneous certificate of need and routing proceedings in this matter has
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pecome infeasible and inefficient, and, for these and other reasons, no longer in the public interest.
The Commission therefore concludes that the certificate of need docket must be considered
separately from, and precede consideration of, the route permit docket.

it is also clear at this point that the task of developing the information necessary to conduct these
two proceedings simultancously, including conducting and analyzing discovery, hiring experts,
and preparing testimony has become confusing and burdensome for the parties and the public, due
in farge part to the numbéer of route options as well as system alternatives. The discussion and
evaluation of each of the numerous route alternatives relies, of necessity, solely on the context of
the need decision and the identified purpose of the project. Thus, a decision to separate the two
dockets and 1o have the decision on the need for this project prior to a route decision will benefit
and help to bring clarity to these proceedings.

Further, the public resources needed to conduct joint proceedings, now significantly more
complex, must be considered. While the Company and the public agencies are able to expend the
necessary resources to simultaneously develop the need and routing proceedings, the parties that

are interested in system alternatives and the public are less able to do so.

* The Commission recognizes the Company’s concerns about the confusion and delay that could

arise from the bifurcation of the need and routing proceedings at this lime; however, the
Commission disagrees that these concerns should prevail. The Commission finds that the facts and
circumstances presented in these matters now require the Commission to separate the need and

route Processes.

The discussion and evaluation of appropriate route alternatives relies solely on a finding of need;
thus, a decision on the need for the project prior to a route decision will bring additional clarity to the
proceedings in both dockets. To assure the project can be fully considered before any decisions are
made on a possible route for the pipeline, the Commission will postpone any further action of the
route permit proceeding until a decision has been made by the Commission on the certificate of need.

Finally, based on the decision herein to separate the need and route proceedings, and to delay the
route proceeding until the Commission has addressed the question of need, the Commission finds
cause to, and will extend the deadlines previously set for a decision on the route permit proceeding
pursuant to Minn. Stat. § 216G.02, subd. 3(b)(5).

V. Further Consideration of System Alternatives in the Certificate of Need Docket

As requested by the Commission, the parties have submitted comments addressing which if any of
the eight system alternatives identified in the EERA’s July 17, 2014 Alternative Routes Summary
Report should be considered further in these proceedings. The Company and several of the
commenters oppose including any of the system alternatives in the certificate of need proceeding,
arguing, among other things, that as currently proposed, the cight system alternatives do not appear
1o meet the claimed needs of the Company, as summarized in the Company’s Revised Application.

5 Section 7853.0230, subp. D.2 of the Company’s January 31, 2014 Revised Application in the Certificate
of Need proceeding. Docket No. 13-473.
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Whether or not the system alternatives as cutrently proposed will meet all the Company’s claimed
needs, however, does not preclude them from further analysis in the certificate of need proceeding.
Both Minn. Stat. § 216B.243 and Minn. R. 7853 address Commission consideration of system
alternatives within the certificate of need proceedings.

Minn. Stat. § 216B.243, Subd. 3(6) provides as follows:

No proposed large energy facility shall be certified for construction . . . unless ‘the
applicant has otherwise justified its need. In assessing need, the commission shall
evaluate: . . . (6) possible alternatives for satisfying the energy demand or
transmission needs including but not limited to potential for increased efficiency
and upgrading of existing energy generation and transmission facilities . . . .

Minn. R., part 7853.0130 (B) states that a certificate of need must be granted if it is determined
that:

B. a more reasonable and prudent alternative to the proposed facility has not been
demonstrated by a preponderance of the evidence on the record by parties or
persons other than the applicant, considering:

(1) the appropriateness of the size, the type, and the timing of the proposed facility
compared to those of reasonable alternatives; :

(2) the cost of the proposed facility and the cost of energy to be supplied by the
proposed facility compared to the costs of reasonable alternatives and the cost of
energy that would be supplied by reasonable alternatives;

(3) the effect of the proposed facility upon the natural and socioeconomic
environments compared to the effects of reasonable alternatives; and

(4) the expected reliability of the proposed facility compared to the expected
reliability of reasonable alternatives.

Accordingly, this provision allows a party or individual whe proposes an alternative to the
Company’s proposed facility to provide evidence in the certificate of need proceeding showing
that the alternative can better achieve the claimed need articulated by the applicant, or that the
claimed need is not reasonable.

Therefore, should parties or individuals wish to challenge the Company’s stated need or advance
certain system alternatives within the certificate of need proceeding, they will have the opportunity
to do so, within the parameters of the Commission’s guiding statute and rules.

VI.  Environmental Review to be Conducted in the Certificate of Need Proceeding

Minn. R. 7852.1500 provides for a comparative environmental analysis, within the routing docket,
of all of the pipeline routes accepted for consideration at the public hearing. The Commission has
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authorized the EERA to prepare the comparative environmental analysis required for the routing
proceeding, in accord with Mimn. R. 7852.1500.°

Minn. R. Ch. 7853, which governs pipeline certificate of need proceedings, requires the Commission
to consider environmental impacts within the certificate of need docket. However, it does not
directly call for the preparation of a separate environmental document within those proceedings.

The question of the appropriate level of environmental review, if any, to be conducted in the
certificate of need proceedings has been raised by the parties, and will be addressed herein.

A. Po.sitions of the Parties
1. The Company

The Company ook the position that Minn. R. Ch. 7853, which governs pipeline certificate of
need proceedings, does not cgntemplate the preparation of a separate environmental document
within those proceedings. Thé Company stated that the applicable rules (Minn. R. 7853.0600)
require that an applicant submit certain environmental information into the certificate of need
record, and that the Company has complied by providing the requifed environmental impact
information for each of the alternatives il considered in its application and the accompanying
environmental information report submitted with its application.

Despite arguing that no additional environmental review is necessary in the certificate of need
docket, in its August 21, 2014 comments the Company also argued that none of the system
alternatives convey any significant environmental benefit as compared to the proposed project.
The Company, did, however, submit data into the record that it had gathered regarding the
additional costs and environmental demands that would be posed by the system alternatives in
terms of added pipe length, associated facilities, power usage, and costs.

The Company also submitted broad level environmental data it gathered from publicly available
information on the system alternatives in a series of tables demonstrating, e.g., the number of
stream crossings, perenmfial waterbodies, wetlands, state forest lands, and other factors .

2. EERA

The EERA observed that the provisions of the Minnesota Environmental Protection Act (MEPA),
Minn. Stat. Chapter 116D, specifically require that all departments and agencies consider
environmental impacts and alternatives in their decision-making. The EERA also noted that Minn.
Stat. § 116D.06, subd. 2, states that the requirements and goals of MEPA are supplementary to
those set forth in an agency’s existing authorizations.

The EERA argued that the Commission has the discretion under MEPA to determine what it needs
to ensure that the record developed in the certificate of need proceeding, or any proceeding, is
adequate for its decision making. The EERA noted that consideration of the environmental

% Docket PL-6668/PPL-1 3-474, Order Finding Application Substantially Complete (February 11, 2014).
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impact of system alternatives in the certificate of need process would call for a ditferent level of
analysis than the mandatory comparative environmental analysis alternative form of review
previously imposed by the Environmental Quality Board for a pipeline routing process. The EERA
likened the environmentat analysis it could do in the certificate of need proceeding to the corridor
review once conducted under the Power Plant Siting Act prior to the route review.

The EERA observed that the Commission could ensure there is an adequate environmental record
developed in the certificate of need proceeding through the testimony from parties, suppiemental

reports from the applicant, or an “Environmental Report-like” document to be prepared by EERA.
The EERA stated that the timing of such an environmental report would depend on the number of
system alternatives to be considered.

3. MPCA

The MPCA evaluated six of the eight system -alternatives (S5A-03, 04, 05, 06, 07, and (8) and
asserted that all six alternatives had fewer potential environmental effects than the Company’s
proposed route.” The MPCA recommended that these six system alternatives be considered
further in the certificate of need proceeding.

In its August 6 comments, the MPCA stated its understanding that the Department conducts an
environmental review of system alternatives in its high voltage transmission line certificate of
necd proceedings, but that such review is not currently undertaken for pipeline certificate of need
proceedings. The MPCA recommended that the Commission request the Department to conduct
an environmental review analysis of the system alternatives selected for further consideration in
this certificate of need docket.

In its August 21 comments, the MPCA presented a high level comparison of the proposed system
alternatives and the Sandpiper proposed route by identifying corresponding Geographic

Information System (GIS) layers to the criteria used in Minn. R. 7852.1900, subp. 3. The MPCA
prepared numerous maps in connection with its high level demonstration of environmental effects.

The MPCA agreed with the EERA that the Commission has the authority to consider
environmental impacts of the proposed system alternatives in the certificate of need proceeding as
well as the route permit proceeding, and again encouraged the Commission to request the
preparation of an environmental report type document of the system alternatives to more fully
inform its certificate of need decision.

-The MPCA recommended that, as it does for landfills, the Commission should consider doing a high
level environmental review which precedes both the certificate of need and route permit contested
case processes. The MPCA offered to support the EERA in the environment review process.

’ The MPCA recommended that SA-01 and SA-02 not be further considered in these proceedings.
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4. DNR

The DNR recommended that the Commission further consider analysis of one or more system
alternatives that have fewer environmental and natural resource impacts than the Company’s
proposed route. The DNR recommended that environmental review of such system alternatives be
equivalent to the analysis conducted for route alternatives in the route permit proceedings.

The DNR based its recommendation on the following factors: 1) the Company’s proposed route
crosses an area of the state that contains a concentration of sensitive environmental areas,
including lakes, trout streams, public conservation lands, and mineral and forestry resources, as
well as “greenfield” areas (where there has been no previous disturbance to the natural
environment); and 2) the potential for the proposed route to become a new corridor for additiona)
pipelines in the future. '

5. Friends of the Headwaters

Eriends of the Headwaters also urged the Commission to conduct an environmental analysis of the
proposed system alternatives in the certificate of need proceeding, relying on various provisions of
MEPA, rather than Minn. Stat. § 216B. 243 or Minn. R. 7833. Friends of the Headwaters stated
that Minn. Stat. § 116D.04, subd. 2a, requires preparation of a detailed environmental impact
statement where there is a potential for significant environmental effects resulting from major
governmental action. Argning that granting a certificate of need is a major governmental action
within the meaning of MEPA, Friends of the Headwaters asserted that the Commission must
prepare an environmental document that evaluates both route alternatives and non-route
alternatives.

The association agreed with some of the other commentors that the legal basis for determining
acceptance and evaluation of a system alternative within the certificate of need proceeding is
governed by Minn. Chapter 116D, rather than § 216B.243 and Minn. R. Ch. 7853.

6. Carlton County Land Stewards

Carlton County Land Stewards also asserted that the Commission’s certificate of need and route
permit proceedings arc subject to the statutory requirements found in Minn. Stat. Chapters 116D
and 116B: Carlton County Land Stewards argued that under MEPA, policy makers cannot make
necessary choices regarding proposals for governmental action until an environmental review is
completed, and citizens have the opportunity to use the data generated to advocate for their
position on the need for a proposed project.

The organization argued that while Minn. R. 7853.0130(B) may appear to shift the burden of proof
to citizens by requiring opponents to show that, “a more reasonable and p‘rudent alternative to the
proposed facility has not been demonstrated by a preponderance of the ?VlanCC on the record by
parties or persons other than the applicant . . ."’, the provision ;‘efers to Chapter 216 issues, not
MEPA and the Minnesota Environmental Review Act (Minn.Stat. Chapler I16B). Cariton County
Land Stewards also argued that Minn. R 7553 01 39 (B) ap_pears.t(.) conflict with MEPA, in that the
primary purpose of the Environmental Policy Actis to relieve citizens from the burden of having

to develop the environmental record.
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Finally, the organization argued that as the “Responsible Government Unit,” it is the Commission
that has the responsibility to conduct the appropriate environmental review, and that, under
MEPA, that review should be done prior to the permit proceedings for use by parties and citizens
wishing to bring forward system alternatives for further consideration.

recommendation to omit system alternatives 01 and 02 from environmental review in the
certificate of need proceeding at this time.

The Commission’s decision to request that an environmental analysis be conducted in the

certificate of need proceeding is guided by its enabling statute and rules as well as by the general

charge of the Minnesota Environmental Protection Act (MEPA), Minn. Stat. § 116D. 03, that all

departments and agencies consider environmental impacts and altemgtives_in their
“decision-making.

Minn. R. 7853.0130 requires, in determining if a certificate of need be granted, that consideration
be paid to the “natural and socioeconomic environments compared to the effects of reasonable
alternatives,”® and “the cffect of the proposed facility, or a suitable modification of it, upen the
natural and socioeconomic environments compared to the effect of not buj Iding the facility.””

In this matter, the Commission concludes that an environmental analysis of the six system
alternatives MPCA recommended for further analysis in this proceeding woulc_i provid.e it 'with
valuable information to be weighed along with other information of record \jvhrle pnalqng its n‘eed
decision. Given the concerns about environmental harm from the proposed Sandpiper route raised
by the parties and commenters in these proceedings, the Commission believes it is reasonable to

¥ Minn. R. 7853.0130, subp. 13 (3).
? Minn. R, 7853/0130, subp. C (2).
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investigate the potential natural and socioeconomic environmental impacts, as well as the
economic and technical considerations posed by system alternatives, as part of the need decision.

Further, the Commission recognizes that the environmental review conducted at the certificate of
need stage will not be equivalent in terms of the specificity and level of detail to a comparative
environmental analysis undertaken in the route permit proceeding. The Commission emphasizes
that, by its action in this unique case, it is not attempting to establish a separate form of alternative
environmental review for certificate of need proceedings.

Instead, the certificate of need decision is a preliminary decision, involving a high level of
examination and review appropriate for the type of decision being made. Accordingly, the
Commission seeks to ensure that the record in the certificate of need proceeding contains an
adequate, albeit preliminary, environmental analysis of the system alternatives. The Commission
recognizes that the environmental analysis, of necessity, will be a more tiered, broader-based
analysis, reflecting a high-level review appropriate to the level of detail of the alternative being
considered. The more detailed and site-specific environmental review will be completed as part of
the routing proceeding, if need is shown. :

Further, the environmental review of the Company’s proposed Sandpiper corridor in the need
proceeding will have to be adapted to the level of specificity or granularity appropriate for the
system alternatives, to ensure a reasonable basis for comparison and contrast. The Commission
anticipates that this review should evidence, from a broad environmental perspective, the relative
risks and merits of choosing a different system alternative. The analysis need not, and likely
cannot, include the significant analytical detail used in the comparative environmental analysis to
be conducted in the routing process.

To ensure that an adequate environmental record is developed in the certificate of need process for
access and use by the public and the parties in the contested case proceedings, the Commission
will direct the EERA to conduct the necessary environmental analysis of the six system
alternatives, as well as the Company’s proposed corridor (and other alternatives included in the
Company’s application such as the no-build option, rail, truck and other pipelines) at this time. The
Commission further directs that this analysis be completed and filed prior to commencement of the
contested case hearings in the certificate of need docket. In that way, the environmental
information may be used by any party who chooses to advocate for consideration of a system
alternative within the certificate of need docket.

Accordingly, 1o ensure that an environmental review is available to the public and the parties, the
Commission requests that the EERA prepare an environmental review document that examines and
evaluates the potential impacts of the proposed project with those of the six alternative system
configurations, and other alternative methods to satisty need. This review is to be conducted and
completed prior to the commencement of the contested case proceeding in the certificate of need docket.
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ORDER

1. Based on the record, the Commission finds just cause to now separate the certificate of
need proceedings {from the route permit proceedings.

2. Based on the record, the Commission finds good cause to postpone action on the route
permit application until a Commission decision has been made on the certificate of need
and extends the deadline accordingly. ‘

3. The Commission authorizes environmental review of the six system alternatives identified
by the MPCA in its August 21, 2014 comments in this proceeding to be conducted by the
EERA staff, to be completed prior to commencement of the contested case hearings in the
certificate of need docket.

4. This order shall become effective immediately.

BY ORDER OF THE COMMISSION

(o5t Yo

Burl W. Haar
Executive Secretary

This document can be made available in alternative formats (e.g., large print or audio) by calling
651.296.0406 (voice). Persons with hearing loss or speech disabilities may call us through their
preferred Telecommunications Relay Service.
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PROCEDURAL HISTORY

On October 7, 2014, the Commission issued its Order Separating Certificate of Need and Route
Permit Proceedings and Requiring Environmental Review of System Alternatives in these dockets.

On October 27, 2014, petitions for reconsideration or rehearing in this matter were filed by the
following parties:

« North Dakota Pipeline Company LLC

« United Association of Journeymen and Apprentices of the Pipe Fitting Industry of the
United States and Canada

« North Dakota Chamber of Commerce
e Friends of the Headwaters

On November 6 and 7, 2014, the following entities filed responses to the petitions for
reconsideration:

« North Dakota Pipeline Company LLC
« [Priends of the Headwaters

+. Honor the Earth

« Carlion County Land Stewards

o Marathon Petroleum Company -

. Minnesota Chamber of Commerce

« Clearwater County Board of Commissioners

« Laborers District Council of Minnesota and North Dakota
o Red Lake County Board of Commissioners

« White Barth Band of Ojibwe
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On December 4, 2014, the Commission met to consider the petitions for reconsideration.

FINDINGS AND CONCLUSIONS

The Commission has reviewed the record and the arguments of the parties.
Based on this review, the Commission finds that the petitions do not raise new jssues, do not point
to new and relevant evidence, do not expose errors or ambiguities in the October 7, 2014 order, and
do not otherwise persuade the Commission that it should rethink the decisions set forth in that
order. The Commission concludes that those decisions are consistent with the facts, the law, and
the public interest, and will therefore deny the requests for reconsideration.
ORDER
I The parties’ petitions for reconsjderation or rehearing of the October 7, 2014 Order
Separating Certificate of Need and Route Permit Proceedings and Requiring
Fnvironmental Review of System Alternatives are denied.

2. This order shall become effective immediately.

BY ORDER OF THE COMMISSION

(et Yoo

Burl W. Haar
Exccutive Secretary

"This document can be made available in alternative formats (e.g., large print or audio) by calling
651.296.0406 (voice). Persons with hearing loss or speech disabilities may call us through their
preferred Telecommunications Relay Service.
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