
PUBLIC VERSION 

TTY:  (651) 282-2525 • Toll Free Lines:  (800) 657-3787 (Voice), (800) 366-4812 (TTY) • www.ag.state.mn.us 
An Equal Opportunity Employer Who Values Diversity 

  

STATE OF MINNESOTA 
OFFICE OF THE ATTORNEY GENERAL 

 

 

 
January 20, 2015 

 
 
 
Mr. Daniel Wolf, Executive Secretary 
Minnesota Public Utilities Commission 
121 7th Place East, Suite 350 
St. Paul, MN  55101-2147 
 

Re: In the Matter of the Application of Northern States Power Company for 

Authority to Increase Rates for Electric Service in the State of Minnesota 

  MPUC Docket No. E-002/GR-13-868 

 
Dear Mr. Wolf: 
 

The Office of the Attorney General – Residential Utilities and Antitrust Division 
(“OAG”) respectfully submits this letter to inform the Commission of an issue related to Xcel 
Energy’s Replacement Steam Generator (“RSG”) project at Prairie Island Unit 2 that the OAG 
believes merits further investigation and consideration by the Commission.  The OAG 
recognizes the unusual nature of providing this information by letter, but the events that led the 
OAG to investigate this particular issue did not take place until after the evidentiary hearing in 
this matter.  The OAG’s investigation has uncovered some issues of concern, and for that reason 
the OAG seeks the Commission’s guidance on how to address this issue. 
 

On November 12, 2014, Northern States Power Company (“Xcel” or “the Company”) 
and SNC-Lavalin Nuclear (USA) Inc. (“SLN”) were sued in Goodhue County District Court by 
Babcock & Wilcox Nuclear Energy, Inc (“BWNE”).1  SLN is the general contractor for the RSG 
project, and BWNE is the subcontractor who performed the majority of the installation work.  
BWNE’s primary allegation is that Xcel has withheld payment of approximately $45.3 million 
for work performed on the RSG project.2  The lawsuit was featured in an article in the Star 

Tribune on November 13, 2014.3 
 

                                                 
1 The Complaint is attached to this letter as Attachment A.  Xcel’s Answer to the Complaint is attached as 
Attachment B. 
2 Attachment A. 
3 David Shaffer, Unpaid bills, cost overruns alleged at Prairie Island nuclear plant, Star Tribune, Nov. 13, 2014, 
available at  http://www.startribune.com/business/282642471.html. 

SUITE 1400 
445 MINNESOTA STREET 
ST. PAUL, MN 55101-2131 
TELEPHONE: (651) 296-7575 

LORI SWANSON 
ATTORNEY GENERAL 



PUBLIC VERSION 

Mr. Daniel P. Wolf 
January 20, 2015 
Page 2 
 

 

In order to investigate the issue, the OAG served several information requests on Xcel on 
November 14, 2014.4  The OAG did not receive responses to the information requests until 
December 3, 2014.5  On December 11, 2014, the OAG served a follow-up information request 
on Xcel.6  The OAG did not receive the response to the follow-up information request until 
January 9, 2015.7  Some of these information requests were provided to Commission staff,8 but 
not all.9 
 

Based on the responses to the information requests, and the documents filed in the 
lawsuit,10 the OAG can provide the following summary:11 
 

� In its 2012 rate case filed on November 2, 2012, Xcel included $285 million in the 2013 
test year rate base for costs related to the RSG project that Xcel believed would be placed 
in service during 2013.12  In its 2013 rate case filed on October 21, 2013, Xcel indicated 
that the RSG project would be completed in early December, 2013.13  According to 
documents submitted in the lawsuit, BWNE’s installation work was “substantially 
complete” by December 24, 2013.14   

 
� Sometime after December 24, 2013, Xcel received invoices that included the $46 million 

in costs that is disputed in the lawsuit.15  After receiving the invoices, Xcel withheld 
payment; Xcel has not paid any portion of the $46 million to BWNE.16  According to 
BWNE’s Complaint, BWNE is entitled to collect 18% interest on the unpaid invoices, 
and interest is currently accruing at $22,382 per day.17 

 

                                                 
4 IRs 639–645 are included as Attachment C. 
5 Id. 
6 IR 646 is attached as Attachment D. 
7 Id. 
8 See Ex Parte Communication Report, Doc. ID 201412-105198-02 (Dec. 5, 2014); Ex Parte Communication 
Report, Doc. ID 201411-104689-01 (Nov. 17, 2014).  
9 The Ex Parte Communication Report filed on December 5, 2015, indicates that the first group of information 
requests sent by OAG, which are attached as Attachment C, were provided to staff.  There has been no similar Ex 
Parte Communication Report indicating that IR 646, which was received on January 9, 2015, was also provided to 
staff. 
10 Other litigation documents from the lawsuit, including BWNE’s Reply to Counterclaim, SLN’s Answer and 
Crossclaim, and Xcel’s Crossclaim, are attached as Attachment E. 
11 The following summary is based upon the information available to the OAG at this time, which is limited by 
Xcel’s refusal to fully respond to the OAG’s prior information requests.  In order to improve the clarity of the 
record, the OAG has served additional information requests. 
12 Direct Testimony of Timothy J. O’Connor, In the Matter of the Application of Northern States Power Company 

for Authority to Increase Rates for Electric Service in Minnesota, Docket No. E-002/GR-12-961, at 27 (Nov. 2, 
2012). 
13 Ex. 52, at 37 (O’Connor Direct). 
14 Compare Attachment A, Complaint ¶ 21, with Attachment B, Xcel’s Answer ¶ 21. 
15 Attachment C, IR 644. 
16 Attachment D, IR 646. 
17 Attachment A, Complaint ¶ 27. 
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� In its discovery responses, Xcel indicated that [TRADE SECRET BEGINS]   
            
            
            
            
    [TRADE SECRET ENDS]  In addition to the $46 million, 
BWNE is seeking additional interest in the amount of approximately $4.5 million as of 
November, 2014.18

  In its Answer to BWNE’s Complaint, Xcel claims that it does not 
owe any portion of the $46 million to BWNE.19  

 
Based on this information, the OAG has several concerns.  First, regardless of whether it 

was reasonable for Xcel to include some portion of this $46 million cost in its projected 2014 test 
year, it is now clear that Xcel has not paid any of the $46 million.  As such, Xcel’s rate increase 
request includes a substantial investment in the RSG project that Xcel had not paid at any time 
during the 2014 test year.  If Xcel’s projected 2014 test year rate base is approved, Xcel’s rates 
will include earning its full rate of return on costs that Xcel has not paid, and that Xcel claims in 
signed legal documents it does not owe.20 
 

Second, the OAG is concerned that BWNE is charging interest on the unpaid invoices at 
the rate of 18%, which amounts to more than $22,000 per day.  If Xcel is ultimately unsuccessful 
in defending the lawsuit, it is likely that Xcel will seek to recover these interest payments from 
ratepayers.  Because Xcel can seek to recover any interest payments from ratepayers, the risk of 
allowing interest to continue to accrue falls primarily on the ratepayers, rather than on Xcel.  If 
Xcel’s decision to withhold payment from BWNE was unreasonable, then it would also be 
unreasonable to recover the interest payments from ratepayers.  The OAG has been unable to 
assess whether it is reasonable for Xcel to permit the interest to continue to accrue because Xcel 
has repeatedly refused to provide the contracts and subcontracts at issue in the lawsuit.  The 
OAG formally requested the contracts in IR 642, which was served on November 14, 2014.21  
The OAG has made additional requests several times, but Xcel has not produced the contracts. 
 

Third, the OAG is concerned that Xcel did not inform the Commission or any interested 
parties about its dispute with BWNE, and that Xcel has refused to respond fully to the OAG’s 
information requests.22  The dispute is over a relatively large sum of money, and Xcel became 

                                                 
18 Attachment A, Complaint ¶ 61. 
19 Attachment B, Xcel’s Answer ¶ 126. 
20 Xcel’s representations can be assumed to be warranted by Minnesota law and have evidentiary support.  See 

Minn. R. Civ. P. 11.02. 
21 Attachment C, IR 642. 
22 In its objections to the OAG’s information requests, Xcel claims that it provided information through the 
testimony of Mr. O’Connor and in information requests from the Minnesota Chamber of Commerce.  While Xcel 
does not identify which information requests, or what part of Mr. O’Connor’s testimony, it appears that Xcel refers 
to pages 32–38 in Mr. O’Connor’s direct testimony, and MCC IRs 228 and 245, which are attached as Attachment 
F.  Xcel did not mention a contract dispute with BWNE, or the fact that its projected test year includes substantial 
costs that Xcel has never paid, at any point in these documents. 
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aware of the dispute sometime in early 2014, or possibly when the installation work was being 
done at the end of 2013.  Xcel should have informed the Commission and parties about the 
dispute, and the possible change in cost for the RSG project, but chose not to. 
 

Given the significance of these concerns, the OAG determined that it was necessary to 
bring this information to the attention of the Commission.  It was not possible for the OAG to 
raise the issues before the ALJ issued her Report on December 26, 2014, because Xcel did not 
respond to the OAG’s most recent discovery request until January 9, 2015.23  The OAG can no 
longer raise the issue before the ALJ, because the ALJ lost jurisdiction over the matter when her 
Report was issued.24  Since the ALJ no longer has jurisdiction, it is appropriate to raise the issue 
directly to the Commission because the formal record in this proceeding remains open until the 
date for filing exceptions.25  Because of these procedural circumstances, the OAG seeks 
guidance from the Commission on how to move forward in resolving these concerns.   
 

The OAG believes that the Commission could proceed down several paths.  First, the 
Commission could determine that, based on this information, Xcel has not supported its request 
to include a portion of the disputed $46 million in rate base at this time.  Given the fact that Xcel 
has not paid the costs, it would be inequitable to require ratepayers to pay a return on the costs.  
Because the information only came to light after the lawsuit was filed on November 12, 2014, 
the OAG would not object to allowing Xcel to provide more information about the issues in 
whatever form the Commission deems appropriate. 
 

Second, the Commission could determine that the issues surrounding the contractor 
dispute should be resolved in a separate docket.  If the Commission chooses to investigate these 
issues in another docket, it may be appropriate to leave some portions of the rate case open, or 
specifically provide for the possibility of reopening the case, in order to make an adjustment after 
the investigation is completed. 
 

Third, the Commission could require Xcel to make an adjustment for the unpaid $46 
million in the resolved process for the 2014 Plant Related Revenue Requirement True-Up.  
According to Xcel witness Ms. Heuer, Xcel will make a compliance filing to compare Adjusted 
2014 Actual Plant Related Revenue Requirements to Adjusted 2014 Test Year Plant Revenue 
Requirements.26  In the event that Xcel’s 2014 actual plant amounts are lower than its 2014 test 
year projections, Xcel has committed to “include the amount in the interim rate refund and the 

                                                 
23 Attachment D, IR 646. 
24 Minn. Rules pat 1400.8300 (“Once a judge has issued a report, unless that report is binding on the agency, the 
judge loses jurisdiction . . . .”). 
25 Minn. Stat. § 14.61, subd. 2 (“In all contested cases where officials of the agency render the final decision, the 
contested case record must close upon the filing of any exceptions to the report and presentation of argument . . . .”).  
Because this period expires today, the OAG was compelled to report this information at this time. 
26 Ex. 140, at 3–4 (Heuer Opening Statement). 
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calculation of final rates in 2015.”27  The $46 million is a cost for the RSG project, which will 
clearly impact the “plant related revenue requirement.” 
 

The OAG respectfully requests that the Commission provide guidance on how it wants 
the parties to pursue resolution of the issues raised by the dispute between Xcel and BWNE.  The 
OAG also respectfully requests that the Commission direct Xcel to respond in a complete and 
timely manner to the OAG’s information requests on this issue. 
 

Sincerely, 
 
s/Ryan P. Barlow 

 
RYAN P. BARLOW 
Assistant Attorney General 
 
(651) 757-1473 (Voice) 
(651) 296-9663 (Fax) 

 
 
 

                                                 
27 Id. 
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AFFIDAVIT OF SERVICE 

 
STATE OF MINNESOTA ) 
 ) ss. 
COUNTY OF RAMSEY ) 
 
 I hereby state that on the 20th day of January, 2015, I efiled with eDockets both the 

Public and Trade Secret Versions of a letter of the Minnesota Office of the Attorney 

General – Residential Utilities and Antitrust Division and served the same  upon all parties, 

either Public or Trade Secret, as indicated on the attached Service List via electronic submission 

and/or United States Mail with postage prepaid, and deposited the same in a U.S. Post Office 

mail receptacle in the City of St. Paul, Minnesota.   

 
See Attached Service List 
 

 
s/ Judy Sigal     

        Judy Sigal 
Subscribed and sworn to before me 
this 20th day of January, 2015. 
 
s/ Patricia Jotblad    

Notary Public 
 
My Commission expires:  January 31, 2015. 
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