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I INTRODUCTION.

The Office of the Attorney General — Residential Utilities and Antitrust Division
(“OAG”) submits the following Reply Comments in response to the Comments filed by Northern
States Power Company (“Xcel” or “the Company”) on February 3, 2015. In its Comments, Xcel
offered to expand the scope of a 2014 true-up mechanism to include costs that are currently
being disputed in a legal proceeding. The OAG suggested that including the costs in the 2014
true-up mechanism was one option for the Commission to consider. After reviewing all of the
testimony and transcripts regarding the true-up mechanism, it is still not clear how the
mechanism will function, or how the mechanism would incorporate the specific costs at issue.
For that reason, while Xcel’s proposal may be one reasonable way to proceed, the Commission
should carefully review the 2014 true-up mechanism, and should also consider the other options
presented by the OAG. Moreover, the OAG recommends that the Commission establish
specific instructions for implementing the 2014 true-up mechanism, regardless of the

Commission’s decision about the disputed costs.



II. BACKGROUND.

On January 20, 2015, the OAG filed a letter informing the Commission about a legal
dispute between Xcel and Babcock & Wilcox Nuclear Energy, Inc. (“BWNE”), the
subcontractor who installed replacement steam generators (“RSG”) at Prairie Island Unit 2. In
that letter, the OAG explained that BWNE had filed a lawsuit against Xcel in Minnesota District
Court alleging that Xcel had withheld payment of costs that were due as a result of the RSG
project. As a result, it appears that Xcel has included significant expenses in this rate case that it
had not paid, and that it claims in legal pleadings that it does not intend to pay.

The OAG asked the Commission for guidance on how to proceed, and presented three
possible options. First, the Commission could conclude that Xcel had not supported its request
to include the disputed funds in this rate case and order that they be removed. Second, the
Commission could open an investigation to gain more information about the dispute and Xcel’s
policies related to including unpaid expenses for recovery in its rate case. Or, third, the
Commission could order Xcel to include the disputed expenses in the 2014 true-up mechanism
that was agreed to by Xcel and the Department. In response to the OAG’s request for guidance
from the Commission, Xcel indicated that it is willing to “incorporate the disputed amount into
the 2014 Plant Related Revenue Requirement true-up process.”’

III. XCEL SHOULD HAVE INFORMED THE COMMISSION AND INTERESTED
PARTIES ABOUT THE DISPUTE WITH BWNE.

As a threshold matter, the manner in which this information was presented to the
Commission is concerning. In the Commission’s Multi-Year Rate Plan (“MYRP”) Order, the

Commission required that all utilities filing a MYRP provide the Commission with prompt
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updates about changes to capital projects included in the MYRP. Specifically, Order Point 29
provides that, “If a project included in a multiyear rate plan is canceled or postponed, within 30
days [the utility must] inform the Commission and parties, file a proposal to adjust rates to stop
collecting any costs related to the canceled or postponed project, and refund costs already
collected.””> While the amounts disputed with BWNE do not precisely fit the reporting
requirements of Order Point 29, they are sufficiently analogous that Xcel should have informed
the Commission and other parties about the dispute, and the fact that Xcel had included a
significant, unpaid expense in the rate case, much sooner.

Moreover, even if the language in the MYRP Order is not directly on point, Xcel gave a
broader commitment in its initial filing. In his direct testimony, Xcel witness Mr. Chris Clark
provided a guarantee that Xcel would “file a notice with the Commission and interested parties
within 30 days of a material change to any project included in the multi-year rate plan.”® The
fact that Xcel did not pay, and does not intend to pay, a significant sum that was included in its
projected test year is a material change under any definition. Xcel should have provided
information about this issue to the Commission on its own initiative, rather than waiting for it to
be discovered by other parties. Xcel claims in its Initial Comments that it is simply trying to
comply with FERC requirements, but Xcel never identifies any FERC provisions. Moreover,
Xcel has not supported its assumption that it is necessary, or appropriate, to use this accounting

method for purposes of ratemaking. Xcel included a significant capital investment in this MYRP
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that was never paid. When that fact became clear in the early stages of this case, Xcel should

have informed the Commission and other parties.

IV.  THE COMMISSION SHOULD ORDER A PROCESS FOR INCLUDING THE
DISPUTED COSTS IN THE TRUE-UP MECHANISM.

In its January 20, 2015 letter, the OAG suggested in principle that the Commission could
order Xcel to “make an adjustment” for the disputed costs in the 2014 true-up that was agreed to
between the Department and Xcel. In its Comments, Xcel stated that it was willing to “include
the effect of the RSG disputed costs as part of a holistic view of our overall capital costs.” After
reviewing all of the testimony and transcripts about the 2014 true-up mechanism and conferring
with the Department, however, the OAG is concerned that it is still unclear how the mechanism
will function, or whether the 2014 true-up will satisfy the requirements of the Commission’s
MYRP Order.

Order Point 29 of the Commission’s MYRP Order requires a utility filing a MYRP to
make a series of compliance filings:

29. A utility applying for or operating under a multiyear rate
plan shall do the following:

A. File annual status reports confirming that the utility
has made investments according to its multiyear rate plan,
and affirming that it still intends to make the future
investments authorized as part of the plan.

B. If a project included in a multiyear rate plan is
canceled or postponed, within 30 days inform the
Commission and parties, file a proposal to adjust rates to
stop collecting any costs related to the canceled or
postponed project, and refund costs already collected.

C. If a utility makes some other material change in
plans, file a status report promptly (e.g., within 30 days of
the known change).
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D. Within 180 days after the final rate adjustment

under the multiyear rate plan, make a compliance filing

verifying that the rates charged under the plan were based

only on reasonable and prudent costs of service.’
Under the MYRP Order, Xcel is required to identify any capital projects included in the MYRP
that are canceled or postponed, and file a proposal within 30 days to adjust current rates and
refund any costs already collected.® Based upon Xcel’s Initial Comments, the OAG understands
that Xcel has offered to include the disputed RSG costs along with other canceled and postponed
projects in the true-up mechanism. The OAG is concerned, however, that it is unclear how the
true-up mechanism will actually work, or whether the true-up mechanism satisfies the MYRP
Order’s requirements that Xcel identify, adjust rates, and make refunds for any projects that were
canceled or postponed.

While Xcel included a proposal for a 2015 true-up in its initial filing, including a 2014
true-up to comply with the MYRP Order was first suggested by Department witness Mr. Lusti.
In his direct testimony, Mr. Lusti recommended that, “[T]he Commission require Xcel to reduce
rates for projects that do not occur within the two test years, and refund to its customers all rates
that have been over-collected as a result of the cancellation of projects for which the Company is

charging its ratepayers.” Mr. Lusti made the same recommendation in his surrebuttal

testimony.®
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Through the filing of surrebuttal testimony, Xcel opposed any 2014 true-up.’

After

surrebuttal testimony, but before the evidentiary hearing, the Department and Xcel reached an

agreement. During the evidentiary hearing, several Xcel witnesses described the mechanism.

Xcel witness Ms. Perkett stated,

Mr. Lusti proposed a refund obligation related to the Company’s
capital additions throughout the two years of our Multi Year Rate
Plan. Based on conversations with the Department, the Company
is proposing to structure such refunds based on aggregate revenue
requirements associated with capital additions . . . . In other
words, the Company will provide a refund if its total actual capital
revenue requirement for 2014 is less than the total capital revenue
requirement in our test year budget. A similar process will be used
in 2015, except it would be limited to only the current proposed 34
Step projects. We note that the refund obligation is in favor of
customers and the Company will forgo [sic] recovery in this case if
its total actual capital revenue requirement is greater than our 2014
test year proposed capital revenue requirement or our proposed
capital revenue requirement for the 2015 step.'

Xcel witness Ms. Heuer also testified about the true-up. Ms. Heuer explained that Xcel would

make a compliance filing that would compare Xcel’s actual 2014 plant revenue requirement to

the projected 2014 plant revenue requirement that had been included in Xcel’s 2014 test year."

Xcel would also “compare the 2014 Test Year to the 2014 actual capital project additions” and

“provide an explanation for all project capital additions that were included in actual rate base, but

were not a part of 2014 Test Year, as initially proposed by the Company in its application.”"

Ms. Heuer stated that, “In the event that the 2014 Adjusted Actual Plant Related Revenue

Requirements are lower than the 2014 Adjusted Test Year Plant Related Revenue Requirements,
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the Company will include the amount in the interim rate refund and the calculation of final rates

in 2015 or otherwise provide a refund plan.

9913

After reviewing these explanations, it is still not entirely clear how the 2014 and 2015

true-up mechanisms will function, or how the disputed amounts with BWNE will be

incorporated. Based on its agreement to include the disputed amounts in the true-up, it appears

that Xcel has offered to take the following steps:

1.

Xcel will make a 2014 true-up compliance filing after the Commission’s final
order.

The 2014 true-up compliance filing will include information about every plant
related revenue requirement that Xcel had included in its 2014 test year, and
identify whether each of the items was actually completed in 2014. Xcel will
include the disputed amounts with BWNE in the true-up in the same manner as
projects that were canceled.

Xcel will compare the adjusted actual plant revenue requirements to the adjusted
projected plant revenue requirements. The OAG understands that by “adjusted,”
Xcel means that both projected and actual will include any adjustments to revenue
requirements agreed to by Xcel or ordered by the Commission.

In the event that the total aggregate of adjusted actual plant revenue requirements
is lower than the adjusted projected plant revenue requirements, Xcel will do two
things: first, Xcel will include that amount in the interim rate refund, and, second,
Xcel remove that amount from the calculation of the final rates to be

implemented.

B



5. In the event that the total aggregate of adjusted actual plant revenue requirements
is higher than the adjusted projected plant revenue requirements, Xcel will forego
any rate increase.

6. Xcel will make a similar filing for the 2015 step year, with the same requirements
and conditions."

The OAG suggested, in principle, that including the disputed RSG costs in the true-up
may be reasonable. Assuming that the process outlined above is the process Xcel intends to use,
however, the OAG is concerned that Xcel’s proposal does not satisfy the requirements of the
MYRP Order.

Specifically, the MYRP Order requires Xcel to identify, within 30 days, all capital
projects included in the MYRP that are canceled or postponed, to make a corresponding
adjustment to rates, and to refund all rates collected as a result of those projects.” The MYRP
Order focuses on individual projects included in the MYRP, and requires Xcel to take action on
projects that are canceled or postponed. Rather than reviewing whether individual projects were

canceled or postponed, Xcel’s proposal would be based on aggregate, or “holistic,”'

capital
spending over the MYRP period. It appears that, under Xcel’s proposal, Xcel would not make
any refund or adjustment related to canceled or postponed projects as long as Xcel’s capital
spending is equal to, or greater than, its projected capital spend. But the language of the MYRP

Order does not reference total capital investments; instead, the plain language of the Order

requires Xcel to make adjustments and refunds on the individual project level. As a result, it

' To the extent that this does not represent what Xcel has agreed to do, Xcel should clearly explain the process for
the true-up mechanism.
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appears that Xcel’s true-up proposal does not meet the requirements of the Commission’s MYRP
Order.

For that reason, the OAG recommends that the Commission establish specific
instructions for the true-up mechanism to ensure that it complies with the MYRP Order,
regardless of whether the Commission takes action on the disputed RSG costs. To the extent that
the Commission establishes procedures for the true-up that comply with the MYRP Order, the
OAG agrees that including the disputed RSG costs in the true-up mechanism would be a

reasonable way for the Commission to resolve the matter.



If the Commission determines that the true-up process would not comply with the MYRP
Order, or otherwise continues to have concerns about including about including significant
amounts in rates that Xcel has not paid, and that it has claimed in legal pleadings that it has no
obligation to pay, it is also within the Commission’s authority to consider the other options
initially presented by the OAG. As discussed in the OAG’s Initial Comments, the Commission
could determine that Xcel has not supported its request to include the disputed amounts in this

case; or the Commission could open an investigation for further factual development.

Dated: February 10, 2015 Respectfully submitted,

LORI SWANSON
Attorney General
State of Minnesota

s/ Ryan Barlow

RYAN P. BARLOW
Assistant Attorney General
Atty. Reg. No. 0393534

445 Minnesota Street, Suite 1400
St. Paul, Minnesota 55101-2131
(651) 757-1473 (Voice)

(651) 297-7206 (TTY)
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February 10, 2015

Mr Daniel Wolf, Executive Secretary
Minnesota Public Utilities Commission
121 Seventh Place East, Suite 350

St. Paul, MN 55101-2147

Re: In the Matter of the Application of Northern States Power Company for
Authority to Increase Rates for Electric Service in the State of Minnesota
MPUC Docket No. E-002/GR-13-868
Dear Mr. Wolf:

Enclosed and e-filed in the above-referenced matter please find the Reply Comments of
the Office of the Attorney General - Residential Utilities and Antitrust Division.

By copy of this letter, all parties have been served. An Affidavit of Service is also
enclosed.

Sincerely,
s/ Ryan P. Barlow

RYAN P. BARLOW
Assistant Attorney General

(651) 757-1473 (Voice)
(651) 296-9663 (Fax)

Enclosure



AFFIDAVIT OF SERVICE

Re: In the Matter of the Application of Northern States Power Company for
Authority to Increase Rates for Electric Service in the State of Minnesota
MPUC Docket No. E-002/GR-13-868

STATE OF MINNESOTA )
) ss.
COUNTY OF RAMSEY )

I hereby state that on February 10, 2015, I filed with eDockets the Reply Comments of
the Office of the Attorney General - Residential Utilities and Antitrust Division and served the
same upon all parties listed on the attached service list by email, and/or United States Mail with
postage prepaid, and deposited the same in a U.S. Post Office mail receptacle in the City of St.
Paul, Minnesota.

s/ Judy Sigal
Judy Sigal

Subscribed and sworn to before me
this 10th day of February, 2015.

s/ Patricia Jotblad
Notary Public

My Commission expires: January 31, 2020.
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