
 

 
 
March 29, 2016 
 
 
Daniel P. Wolf 
Executive Secretary  
Minnesota Public Utilities Commission 
121 7th Place East, Suite 350  
St. Paul, Minnesota 55101-2147 
 
RE:  Response of the Minnesota Department of Commerce to the March 7, 2016 

Comments of  Otter Tail Power Company 
In the Matter of the Complaint by PKM Electric Cooperative, Inc. Against Otter Tail 
Power Company 
Docket No. E131,E017/C-15-176 
Docket No. E999/CI-12-957 
 

Dear Mr. Wolf: 
 
The Minnesota Department of Commerce, Division of Energy Resources (Department) 
provides this response to the Comments of Otter Tail Power Company (Otter Tail or 
Company) that were filed on March 7, 2016.  The Department’s March 3, 2016, letter in this 
matter noted the likely inaccuracy of the Commission’s digital electric service area maps 
with respect to Otter Tail’s service and possibly as to many other electric utilities, and 
recommended that the Commission take whatever action it considers appropriate to ensure 
that the official electric utility service area maps accurately reflect electric utilities’ 
obligations to serve particular areas in Minnesota.  While it intends no inference, 
whatsoever, that Otter Tail or other utilities acted inappropriately, the Department was 
surprised at the potential level of inaccuracy of the Commission’s digital electric service area 
maps and questioned the usefulness of the maps in the event they are significantly 
inaccurate.  

 
Otter Tail provided in its March 7th response a description of how it believes service-by-
exception arrangements have been handled in Minnesota in the past, and stated that the 
Commission has not required utilities to delineate on maps specific service-by-exception 
agreements for individual customers.  Additionally, the Company included the following 
sentence:1 
  

                                                 
1 Otter Tail Comments at 3 (March 7, 2016).  Otter Tail’s citation appears to be to the Commission’s June 27, 
2007, ORDER DETERMINING COMPENSATION, in In re Application of the City of Redwood Falls to Extend its 
Assigned Service Area into the Area Presently Served by Redwood Electric Cooperative, Docket E-135, 
298/SA-05-1274 (Application of Redwood Falls).  That matter was reversed in part by the Court of Appeals, In 
Re City of Redwood Falls, 756 N.W.2d 133, 138-39 (Minn. Ct. App. Sept. 30, 2008). 
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There was (and is) no requirement to either map or list service to specific customers 
including exception customers.[Footnote 8] 
 

Footnote 8: Application of Redwood Falls, p. 10 
[T]here is no companion requirement that exception 
agreements be approved by the Commission and/or recorded 
on the official service area maps kept on file by the Department 
of Commerce.  While recording exceptions is a good practice, 
and one the Commission encourages, it is not a threshold 
statutory requirement. 
 

The Company suggested that a generic proceeding might be an appropriate vehicle to 
further consider service area map accuracy.   
 
The Department would support a generic proceeding if the Commission concludes that it is 
necessary to do so and wishes to proceed in that manner.  Although it does not necessarily 
agree with Otter Tail’s legal analysis, the Department simply notes its view that the 
Commission has the authority, on a going-forward basis, to ensure that electric utilities that 
are parties to service area agreements are doing so in writing, whether those agreements 
reflect large portions of service areas or relate only to a small portion of a service area 
involving a single customer.  Minnesota law requires all service-by-exception agreements 
that allow one utility to provide electric service in another’s utility’s exclusive service territory 
to be in writing,2 and in addition, that older pre-Minnesota Public Utilities Act contracts 
“executed on or before 12 months from April 12, 1974” must be filed with, and approved by, 
the Commission.3   
 
The statutory requirement of written contracts regarding service in another utility’s service 
area was affirmed by the Minnesota Court of Appeals in which the court also noted this 
requirement is fundamental to the Minnesota Public Utilities Act, which requires the 
Commission to provide coordinated statewide electric service and to establish and maintain 
assigned service area maps, as follows in relevant part:4 

 
The plain language of the MPUA prohibits a utility from providing 
service in a territory assigned to another utility unless the 
assigned utility “consents thereto in writing.”  Minn.Stat. § 
216B.40.  Absent such written consent, the right to provide 
services is governed by the assigned service areas, as 
established and modified by the commission.  See Minn.Stat. § 
216B.39, subds. 2–3 (2006). 
. . .  
Although our decision here is controlled by the plain language of 
the statute, we note that the requirement of written consent is 

                                                 
2 Minn. Stat. § 216B.40 (2014). 
3 Minn. Stat. § 216B.39, subd. 4 (Supp. 2015).  This is the sort of contract that was at issue in the present 
matter. 
4 In Re City of Redwood Falls, 756 N.W.2d 133, 138-39 (Minn. Ct. App. Sept. 30, 2008) (emphasis added). 
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consistent with the MPUA's overriding purpose of providing 
“coordinated statewide electric service.”  Minn. Stat. § 
216B.40.  In support of this purpose, the MPUA requires the 
commission to establish and maintain assigned service area 
maps, which are to be modified only after notice and hearing.  
Minn.Stat. § 216B.39, subd. 3.  And there are limited 
enumerated circumstances under which the utilities are 
permitted to provide services outside their assigned service 
areas.  See Minn. Stat. § 216B.40, .42, .421 (2006) (identifying 
four exceptions, including written consent); see also In re 
Petition by Rochester for Order Establishing Rights to Provide 
Electric Serv., 478 N.W.2d 329, 331 (Minn.App.1991) 
(explaining that, given purposes of the MPUA, this court must 
“closely examine any alleged exceptions to exclusive service 
territory rights”), review denied (Minn. Jan. 30, 1992).  Each of 
these statutory procedures promotes certainty and, accordingly, 
the “coordinated statewide electric service” envisioned by the 
legislature. 
 

The court of appeals stated its concern that if utilities were permitted “to make 
undocumented adjustments to assigned service areas,” the Public Utilities Act’s objective to 
coordinate statewide electric service would be undermined.5  The Department, too, is 
concerned about such an outcome and about the time that was necessary in this 
proceeding to sort out basic facts about service rights. 
 
While the Department believes that the Commission has been clear in recent proceedings 
that all service-area changes should be reflected in service-area maps, if further clarity is 
needed, then perhaps as an initial step, the Commission could order utilities to file all of 
their written agreements, if they have not already done so, so that the Commission and the 
public is made aware of the entity that, according to the contracting parties, has the 
obligation to serve particular areas and/or customers.  In any event, the Department 
appreciates Otter Tail’s comments and its willingness to participate in a generic proceeding 
in this regard. 
 
Sincerely, 
 
 
 
/s/ DALE V. LUSTI 
Financial Analyst 

                                                 
5 See Id. at 138. 
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