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STATE OF MINNESOTA
BEFORE THE MINNESOTA PUBLIC UTILITIES COMMISSION

In the Matter of a Complaint of Larry Fagen against Minnesota Valley
Cooperative Light & Power Association.

DOCKET No. E-123/CG-16-241 Date: June 6, 2016
COMMENTS OF THE ENERGY FREEDOM COALITION OF AMERICA

The Energy Freedom Coalition of America (EFCA) hereby submits these initial
comments pursuant to the State of Minnesota Public Utilities Commission’s
(Commission) Notice of Comment Period (Notice) issued March 31, 2016. EFCA is a
national advocacy group formed under the laws of the State of Delaware, which seeks to
promote public awareness of the benefits of solar and alternative energy through public
advocacy. EFCA also promotes the use of rooftop and other customer-owned and third-
party owned distributed solar electrical generation for residential and commercial
applications. EFCA’s members include SolarCity Corporation; Silevo, LLC; Zep Solar,
LLC; Go Solar, LLC; 1 Sun Solar Electric, LLC; and Ecological Energy Systems. EFCA
members provide solar energy facilities and services in multiple states and are interested
in expanding their provision of solar electric distributed generation in Minnesota. An
EFCA member is engaged in the financing and installation of residential, commercial,
and utility scale solar facilities, including the offering of solar leasing, solar power
purchase agreements, and direct loans to consumers. EFCA members are engaged in
research, development, and deployment of energy storage and demand response products.
EFCA members employ a number of former utility grid engineers and economists who
offer an informed and unique perspective on proposals for distributed energy resources.

EFCA appreciates the opportunity to respond to the Commission’s questions regarding
the Complaint of Larry Fagen against Minnesota Valley Cooperative Light & Power
Association. Each of the Commission’s questions are addressed in turn below.

1. Is it permissible for a cooperative electric association to require a customer to
be compensated using the “kWh carry-forward” method, Minn. Stat.
§216B.164 Subd. 3(f)?

A cooperative electric association cannot require a customer to be compensated using the
“kWh carry-forward” method described at Minn. Stat. §216B.164, Subd. 3(f). The plain
language of the statute allows a customer, who is also a qualifying facility with less than
40 kW of capacity, to choose to be compensated either using the kWh carry-forward
method or at the “average retail utility energy rate,” as described under subdivision 3(d).

The Minnesota Supreme Court has stated, “When interpreting a statute, we must look
first to the plain language of the statute.”' Subdivision 3(d) of §216B.164 plainly states,

! Jackson v. Mortg. Elec. Registration Sys., 770 N.W.2d 487, 496 (Minn. 2009).




“Notwithstanding any provision in this chapter to the contrary, a qualifying facility
having less than 40-kilowatt capacity may elect that the compensation for net input by the
qualifying facility into the utility system shall be at the average retail utility energy rate.”
The statute’s use of the common phrase, “may elect,” clearly means that the choice to be
compensated at the average retail utility energy rate belongs to the customer with the
qualifying facility. Further, the statute’s use of the phrase, “[n]otwithstanding any
provision of this chapter to the contrary,” indicates that even if other language in the
statute may seem to indicate otherwise, the qualifying facility customer may make this
choice.

Despite Minnesota Valley Cooperative Light & Power Association’s (Minnesota Valley,
or the Cooperative) recitation that “words and phrases in a statute must be given their
‘plain and ordinary meaning,’” the Cooperative’s comments discussing §216B.164, Subd.
3 obfuscates the plain meaning of the phrase, “may elect,” and finds ambiguity where
there is none.” EFCA will not attempt to rebut each of Minnesota Valley’s confusing and
misleading arguments on statutory interpretation. The statute’s statement that “a
qualifying facility ... may elect” to be compensated at the average retail utility energy
rate is clearly and simply violated if a cooperative electric association requires the
qualifying facility to be compensated at a different rate or using a different methodology
such as the kWh carry-forward method, thereby taking away the qualifying facility’s
choice.

EFCA notes that Minnesota Valley apparently understood — at one point in time, at least
— that it was obligated to give qualifying facility customers a choice in how they are
compensated for net inputs to its system, because the contract itself gives the qualifying
facility a choice. In the contract provided to Mr. Fagen, section 2 of the “Agreements”
section reads, “The Utility will credit kilowatt-hours or buy electricity from the QF. The
QF has selected the credit or payment schedule category hereinafter indicated (select
one).”* While there are other problematic issues with this form contract that will be
discussed later, the optionality provided for in the contract indicates that many if not all
of Minnesota Valley’s arguments in its Initial Response are post hoc rationalizations for
its later decision to require Mr. Fagen to be compensated under the kWh carry-forward
method, which was pre-selected in the contract provided to Mr. Fagen.

Minnesota Valley also argues that paragraphs 3(d) and 3(f) are not mutually exclusive
options because the “effective rate of compensation” under the bill credits provided for
under the kWh carry-forward method described in paragraph 3(f) is the average retail
utility energy rate.’ First of all, the kWh carry-forward method is not equivalent to being
compensated at the average retail utility energy rate because “[a]ny kilowatt-hour credits
carried forward by the customer cancel at the end of the calendar year with no additional

* Emphasis added.

’ Minnesota Valley Cooperative Light & Power Association’s Initial Response to Request for Comments
(Initial Response), p. 4.

* Complaint, Appendix A., p. 2 (emphasis added).

> Minnesota Valley’s Initial Response, p. 5.



compensation.”® Put another way, a qualifying facility will receive no compensation at all
for at least some of the excess kilowatt-hours supplied to the Cooperative’s system. The
significant economic impact of credits being cancelling at the end of the year are
explained in Mr. Fagen’s complaint.’

Second, interpreting paragraph 3(f) as merely an explanation of or an equivalent concept
to the average retail utility energy rate described in paragraph 3(d) would violate another
principle of statutory construction. Paragraph 3(a) of Minn. Stat. § 216B.164 states that a
qualifying facility customer “shall be compensated at a per-kilowatt-hour rate determined
under paragraph (c), (d), or (f).”* “The word ‘or’ is a disjunctive and ordinarily refers to
different things as alternatives™ — it is not used to list different descriptions of the same
concept, as Minnesota Valley would have this Commission believe. Paragraphs 3(c),
3(d), and 3(f) describe three separate and distinct ways for determining how Minnesota
Valley must compensate Mr. Fagen for the net input of his solar system. If Mr. Fagen
would prefer not to be compensated based on avoided costs as described in paragraph
3(c), Mr. Fagen has the right to choose either the average retail utility energy rate
described in paragraph 3(d) or the kWh carry-forward method described in paragraph
3(f). Under the plain language of the statute, Minnesota Valley may not choose for him
by requiring him to be compensated under the kWh carry-forward method.

EFCA recommends that the Commission require Minnesota Valley to issue Mr. Fagen a
new contract that allows Mr. Fagen to choose among the compensation rates described in
paragraphs 3(c), 3(d), and 3(f). As will be discussed in the next section, the contract that
Minnesota Valley presented Mr. Fagen with, in addition to having the kWh carry-forward
method pre-selected, does not include the option to be compensated at the average retail
utility energy rate, as required by paragraph 3(d).

EFCA further recommends that the Commission require Minnesota Valley to offer all
existing and all future qualifying facility customers a contract that allows the customer to
choose among the statutory compensation rates.

2. Does Minnesota Valley’s compensation option of “the kWh rate calculated
from the Cooperative’s previous year’s average wholesale power cost
figures” comply with Minn. Stat. §216B.164 Subd. 3(d) and Minn. Rules
7835.3300, Subd. 1?

No, “the kWh rate calculated from the Cooperative’s previous year’s average wholesale
power cost figures” does not comply with Minn. Stat. §216B.164 Subd. 3(d) or Minn.
Rules 7835.300, Subd. 1. The referenced statute requires a cooperative electric
association, such as Minnesota Valley, to compensate a qualifying facility, such as Mr.
Fagen, at the “average retail utility energy rate.” This rate is defined by the same statute
as “as the average of the retail energy rates, exclusive of special rates based on income,

® Minn. Stat. § 216B.164, Subd. 3(9).

7 See Complaint, p. 9.

¥ Emphasis added.

% Aberle v. Faribault Fire Dep’t Relief Asso., 41 N.W.2d 813, 817 (Minn. 1950).




age, or energy conservation, according to the applicable rate schedule of the utility for
sales to that class of customer.”

As the Commission well knows, a retail energy rate is a rate paid by end-use customers,
such as Mr. Fagen. By contrast, “wholesale power cost figures” refers to a cooperative
electric association’s costs of acquiring the energy that it sells to its retail customers.
Retail rates necessarily include the utility’s costs of acquiring energy, but they also
include the utility’s other costs of providing utility service, including capital expenses
(such as wires and poles), operating expenses (such as employee salaries), and the
utility’s cost of capital (such as debt service payments). Because the Cooperative’s retail
rates must recover all of its costs of providing service, there is no possible scenario in
which Minnesota Valley’s “average retail utility energy rate” could ever be equal to its
“wholesale power costs.”

Minnesota Valley provided a table in Attachment C to its Initial Response that
purportedly shows “the Cooperative’s average wholesale power cost figures for 2014 and
2015.”" The undersigned was unable to access the trade-secret version of Attachment
C." However, the public version of the table confirms that Minnesota Valley is
calculating its “wholesale power cost” based on its costs of purchasing power from its
wholesale power providers, the Western Area Power Administration (WAPA) and Basin
Electric Power Cooperative (Basin). As just discussed, these wholesale “cost/kWh” rates
are distinct from retail rates and will necessarily be lower than the retail rates that
Minnesota Valley charges its retail customers, for the simple reason that retail rates must
recover all of Minnesota Valley’s other costs of providing service, in addition to
recovering its wholesale energy costs.

EFCA recommends that the Commission require Minnesota Valley to present Mr. Fagen
with a new contract that allows him to choose between being compensated under the
kWh carry-forward method or at Minnesota Valley’s average retail utility energy rate.
The contract should further state precisely what the average retail utility energy rate is for
Mr. Fagen’s customer class and explain how Mr. Fagen will be notified if this rate
changes in the future.

EFCA further recommends that the Commission require Minnesota Valley to present the
same new contract presented to Mr. Fagen to all of its existing and future qualifying
facility customers.

' Minnesota Valley’s Initial Response, p. 9.

" The undersigned sent an email requesting to sign the necessary non-disclosure agreement to access the
documents to Pat Carruth, Minnesota Valley’s General Manager, at the email address provided in
Minnesota Valley’s Initial response, but received a bounceback email saying that the address was invalid.
The undersigned called Minnesota Valley’s offices, left a message for Mr. Carruth with an administrative
assistant requesting a return phone call, and obtained a correct email address for Mr. Carruth, to which he
sent another request for a non-disclosure agreement. No one from Minnesota Valley has replied to the
undersigned’s phone message or email.



3. If a customer installed a solar system prior to July 1, 2015 and expanded it
after July 1, 2015, is all, part, or none of the combined system subject to the
2015 amendments to Minn. Stat. §216B.164?

Minnesota H.F. No. 3, the 2015 bill that amended Minn Stat. §216B.164 states the
following: “EFFECTIVE DATE. This section is effective July 1, 2015, and applies to
customers installing net metered systems after that day.” Expanding an existing solar
system is a different action from installing a new system, especially when the customer
intends to expand the system when he first installs it, as was the case with Mr. Fagen. A
customer who installs a solar system prior to July 1, 2015 is exempt from the 2015
amendments to Minn. Stat. §216B.164, even if that customer later expands his system.

If the Commission believes that the guidance on the effective date provided by H.F. No. 3
is not straightforward or is ambiguous, the Commission should look to the rules of
statutory interpretation for guidance on resolving any ambiguity. Relevant here, Minn.
Stat. §645.16, the title of which is “Legislative Intent Controls,” states, “The object of all
interpretation and construction of laws is to ascertain and effectuate the intention of the
legislature.” The intention of the Legislature with respect to Minn. Stat. §216B.164 is
found in Subd. 1, which states, “Scope and Purpose. This section shall at all times be
construed in accordance with its intent to give the maximum possible encouragement to
cogeneratio?2 and small power production consistent with protection of the ratepayers and
the public.”

If the Commission believes that the effective date language of H.F. No. 3 is ambiguous, it
should resolve the ambiguity in a way that gives “the maximum possible encouragement
to ... small power production.” A finding that all or part of Mr. Fagen’s solar system is
subject to the new, less favorable amendments to Minn. Stat. §216B.164, would have the
effect of discouraging and penalizing Mr. Fagen and his small solar power production
system, contrary to the explicit legislative intent. It is difficult to see how discouraging
and penalizing Mr. Fagen in this way is required to protect ratepayers and the public.

The Commission should ignore the contextual arguments on this issue that Minnesota
Valley made in its Initial Response. Specifically, the Cooperative argues that it never
received notice that Mr. Fagen intended to expand his system,'’ that the Cooperative
required a new application and inspection for the expanded system,'® and that the
Cooperative required Mr. Fagen to install a new output meter.'’ Neither Minnesota
Valley’s lack of knowledge of Mr. Fagen’s intentions nor Minnesota Valley’s
administrative and operational requirements are relevant to a question of statutory
interpretation; none of these alleged facts should affect the Commission’s interpretation
of the statute.

"2 Emphasis in original.

"> Minnesota Valley’s Initial Response at pp. 1-2.
“1d. atp. 8.

P1d.



If the Commission disagrees and finds that the 2015 amendments to Minn. Stat.
§216B.164 apply to a customer who expands his solar system after July 1, 2015, the
Commission should find that only the parts of the system that were added subsequent to
that date are subject to the amendments. In the case of Mr. Fagen, it is unquestionable
that the first 9.156 kW solar system that Mr. Fagen installed was not subject to the 2015
amendments when H.R. No. 3 was passed. It would be an absurd result, not to mention
patently unfair, to subject Mr. Fagen’s original installation to the 2015 amendments
simply because he decided to expand his system after the new law was passed. The
Commission should ignore Minnesota Valley’s suggestion that subjecting half of Mr.
Fagen’s system to the old law and half to the new law would leave utilities and customers
“in the awkward position of having multiple contracts and billing arrangements in effect
at one time.”'® Though Minnesota Valley may need to install two meters to deal with
such an arrangement, the Commission should be confident that Minnesota Valley’s
computerized accounting system will be able to accommodate this “awkward position.”

Finally, if the Commission agrees that Mr. Fagen is not subject to the 2015 amendments,
then Minnesota Valley cannot require Mr. Fagen to be compensated for his solar system’s
net input under the kWh carry-forward method because paragraph 3(f), which describes
the kWh carry-forward method, was added to the statute as a part of the 2015
amendments.'” Nevertheless, EFCA urges the Commission not to treat Question 1 as
moot. Minnesota Valley stated in no uncertain terms in its Initial Response that it is
preselecting the kWh carry-forward method for all customers who install net metered
systems after July 1, 2015." As a result, if the Commission decides that Mr. Fagen is
grandfathered into the previous language of Minn. Stat. §216B.164, it should use the
opportunity of Mr. Fagen’s complaint to instruct Minnesota Valley that, for all the
reasons discussed in EFCA’s response to Question 1 above, it cannot require customers
to be compensated under the kWh carry-forward method, but must give customers a
choice as required by the statute.

EFCA recommends that the Commission find that a customer who installed a solar
system prior to July 1, 2015 is not subject to the 2015 amendments to Minn. Stat.
§216B.164. If the Commission agrees, it should still take the opportunity to resolve
Question 1 for the other customers of Minnesota Valley and other Minnesota utilities and
cooperative electric associations.

4. Is it permissible for a utility to waive or reduce other fees to encourage QFs
to elect a specific method of compensation for excess energy, such as the kWh
carry forward method?

No. Under well-established cost-based ratemaking principles, a utility may only charge
customers fees that reflect the utility’s actual and reasonable costs. Paragraph 3(a) of
Minn. Stat. §216B.164 allows a cooperative electric association to “charge an additional
fee to recover the fixed costs not already paid for by the customer through the customer’s

16
Id.

'7See H.F. No. 3, Ch. 1, Art. 3, Sec. 21.

'8 Minnesota Valley’s Initial Response at p. 3.



existing billing arrangement. Any additional charge by the utility must be reasonable and
appropriate for that class of customer based on the most recent cost of service study.”

The statute’s reference to “the customer’s existing billing arrangement” indicates that any
fees the utility may impose to recover fixed costs may be different depending on whether
the qualifying facility customer has chosen to be compensated for net inputs to the utility
system at the avoided cost (under paragraph 3(c)), at the average retail utility energy rate
(under paragraph 3(d)), or under the kWh carry-forward method (under paragraph 3(f)).

However, allowing for different charges for different billing arrangements does not mean
that the utility can tailor its charge to encourage qualifying facility customers to choose
one method of compensation over the other. Any additional charges must be based on
actual fixed costs that would not otherwise be recovered.

What is more, a utility must demonstrate that fixed costs would go unrecovered without
its proposed fee and that the fee is “reasonable and appropriate” for the customer to pay.
As required by the statute, the utility must demonstrate the appropriateness of any fees
through a recent cost of service study, which must be made available for review by its
customers. The utility cannot impose such additional fees, or threaten to impose
additional fees, based merely on its own “rough estimate of recoverable fixed costs per
kW,” as Minnesota Valley’s Mr. Walsh indicated to Mr. Fagen.'"” If the utility is only
able to estimate — rather than prove up — the fixed costs that it claims are going
unrecovered, that may be an indication that the utility is not actually suffering from any
under-recovery.

EFCA recommends that the Commission find that, if Minnesota’s utilities wish to impose
additional fees, they must first demonstrate, using a cost of service study, that fixed costs
are not being adequately recovered. If so, the Commission should also require utilities to
demonstrate that its proposed fees are reasonable and appropriate. Finally, the
Commission should require that any fees be based on the utility’s actual and reasonable
costs, and are not designed to encourage or compel customers to choose the utility’s own
preferred method of compensating customers for excess energy.

EFCA appreciates the opportunity to provide these comments on the Commission’s
questions and looks forward to continued involvement in this proceeding.

P1d. atp. 3.



Respectfully submitted,

By: /s/ Scott F. Dunbar

Scott F. Dunbar

Keyes, Fox &Wiedman LLP
1580 Lincoln St., Suite 880
Denver, CO 80203

Phone: (720) 216-1184
Mobile: (949) 525-6016
sdunbar@kfwlaw.com
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Levchak Deborah Fohr | Bazin Electric Power Cooperative 1717 East Interstate Avenue, Bismarck, ND-585030564 | Paper Service Mo
Melson Ben CMMPA 459 Sputh Grove Street, Blue Earth, MMN-56013 Paper Service | Mo
Reinhardt John C. Laura A. Reinhardt 3552 26Th Avenue South, Minneapolis, MN-55406 Paper Service Mo
Sedgwick Dean ltasca Power Company PO Box 457, Bigfork, MM-56628-0457 Paper Service Mo
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