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CENTER (MEC)  
 DOCKET NO. IP6949, E002/PA-18-702 
 
Dear Mr. Wolf: 
 
Northern States Power Company, doing business as Xcel Energy, submits to the 
Minnesota Public Utilities Commission this Petition for approval to acquire from 
Southern Power Company the 375 MW Mankato Energy Center (MEC I) and the 
345 MW expansion project (MEC II) that is scheduled to go in-service in June of 
2019.   
 
This proposed acquisition represents an opportunity for the Company to take 
ownership over an integral generation asset that is already part of our system 
and—at the same time—to provide cost savings to our customers.  Our proposal 
to take ownership of this resource is consistent with our commitment to achieve 
85 percent carbon-free energy by 2030 while maintaining both affordability and 
reliability. Further, this proposal does not materially impact the small amount of 
gas generation in our portfolio.    
 
This Petition includes information the Company considers to be trade secret data 
as defined by Minn. Stat. § 13.37(1)(b).  The information derives independent 
economic value from not being generally known or readily ascertainable by others 
who could obtain a financial advantage from its use.  Thus, Xcel Energy considers 
this non-public data. 
 
We have electronically filed this document with the Minnesota Public Utilities 
Commission, and copies have been served on the parties on the attached service 
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lists.  Please contact Bria Shea at bria.e.shea@xcelenergy.com or (612) 330-6064 if 
you have any questions regarding this filing. 
 
Sincerely, 
 
/s/ 
 
AAKASH H. CHANDARANA 
REGIONAL VICE PRESIDENT 
RATES AND REGULATORY AFFAIRS 
 
Enclosures 
c: Service List 
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STATE OF MINNESOTA BEFORE THE  
MINNESOTA PUBLIC UTILITIES COMMISSION 

 
Nancy Lange 
Dan Lipschultz 
Matthew Schuerger 
Katie J. Sieben 
John A. Tuma 

 Chair 
Commissioner 
Commissioner 
Commissioner 
Commissioner 

 
IN THE MATTER OF THE PETITION OF 
XCEL ENERGY FOR APPROVAL OF THE 
ACQUISITION OF THE 375 MW MANKATO 
ENERGY CENTER AND THE 345 MW 
MANKATO ENERGY CENTER  II 

DOCKET NO. IP6949, E002/PA-18-702 
 

PETITION 

 
INTRODUCTION 

 
Northern States Power Company (“NSPM” or the “Company”), doing business as 
Xcel Energy, submits to the Minnesota Public Utilities Commission this Petition for 
approval to acquire from Southern Power Company1  (Southern Power) the 375 MW 
Mankato Energy Center (MEC I) and the 345 MW expansion project (MEC II) that is 
scheduled to go in-service in June of 2019.  As discussed below, the acquisition is 
consistent with the public interest pursuant to Minn. Stat. § 216B.50 and Xcel Energy 
respectfully requests that the Commission approve the Petition.  
 
As discussed below, this Petition represents an opportunity for the Company to take 
ownership over an integral generation asset that is already part of our system and—at 
the same time—to provide cost savings to our customers.  It is also consistent with 
our goal of leading the clean energy transition, as our ownership of MEC I and MEC 
II (collectively, MEC or the facility) will not materially impact the small amount of gas 
generation in our portfolio.  For these reasons, we believe this proposal is consistent 
with our goals of keeping customer bills low and achieving 85 percent carbon-free 
energy by 2030.  It is likewise consistent with the public interest and merits 
Commission approval. 
 
In August of this year, we learned that Southern Power was planning to sell MEC. 
Since these units were already committed to our system via power purchase 

1 Southern Power Company is a wholly-owned affiliate of Atlanta, Georgia-based Southern Company. 
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agreements (PPAs), we evaluated the potential costs and benefits of taking ownership 
of the plant relative to our current PPA arrangements (which would continue if a 
third-party purchased the plant).2  That analysis demonstrated that taking ownership 
over the facility was likely to produce benefits for our customers over the life of the 
plant.  In addition, we saw a number of other benefits associated with the transaction, 
including increased planning flexibility for the Company as we continue to evaluate 
the retirement of our baseload units and accelerate our transition away from coal-fired 
generation.  We also viewed the transaction as an opportunity to secure ownership of 
an asset that is already part of our generation fleet and to mitigate risks associated 
with PPA expirations and potentially higher costs for replacement energy and 
capacity.  We therefore entered into negotiations with Southern Power, which 
ultimately resulted in the Membership Interest Purchase Agreement (MIPA) 
(Attachment A) currently before the Commission for approval. 
 
Our proposal to take ownership of this resource is consistent with our commitment 
to achieve 85 percent carbon-free energy by 2030 (“85 by 30”) while maintaining both 
affordability and reliability.  It is also consistent with the State of Minnesota’s goal of 
reducing carbon emissions 80 percent by 2050.  In fact, as shown in the pie charts 
below, because these resources are already part of our system, we expect 
approximately 14 percent of our total generation to come from natural gas fueled 
resources in 2030, compared with 12 percent today.  We view the continuation of 
dispatchable generation on our system as critical to our ability both to successfully 
integrate renewable generation and to continue reducing carbon emissions and 
transitioning away from coal.   
 

 

2 MEC I has been providing capacity and energy to the NSP integrated system under a 20-year PPA since 
2006 and MEC II is committed to NSPM under a second 20-year PPA that will take effect in June 2019.   

2 
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generation in the 2020s.  We believe this will provide additional flexibility as we plan 
for the retirement of our baseload fleet and our transition to 85-percent carbon-free 
generation. Additionally, Company ownership of these plants will give the 
Commission greater oversight as to their future operation and planning lives 
compared to ongoing third-party ownership and continuation of the PPAs currently 
in effect.  
 
Second, Company ownership will mitigate the risk associated with the termination of 
the MEC I PPA in 2026.  As discussed later in this Petition, the certainty of obtaining 
the capacity and energy from MEC during this period, provide a path to accelerating 
the retirement of existing baseload units on our system. The MISO market is 
tightening due to planned retirements, including our own.  Thus, securing our capacity 
position in this time frame is a proactive step that will protect our customers from 
market risk. We believe this transaction presents a significant opportunity to secure 
the benefits of this attractively priced resource for our customers over the long term.  
In fact, as discussed in more detail later in this Petition, the purchase price for MEC is 
lower than other comparable combined cycle (CC) transactions that have recently 
taken place in our region and within $100 million of just the capacity payments Xcel 
Energy would owe under the existing PPAs (on a present value basis).  We believe the 
Commission and our stakeholders can look to this comparative data and derive 
confidence that the propose transaction is fairly priced and will maximize the potential 
for customer benefits.   
 
Third, Xcel Energy's ownership of this generating plant will bring regional benefits to 
the Mankato area. We currently have 100 employees in the Mankato area with several 
facilities, including a power plant and a service center. The Company is also building 
the Huntley-Wilmarth transmission line in the area to deliver low-cost energy to 
customers throughout the region. The current employees responsible for ongoing 
operation at the plant will be offered jobs with Xcel Energy, which will add 
approximately 25% to our current workforce in the area.  We believe our strong track 
record of offering quality employment and constructive labor relationships across the 
state of Minnesota will benefit both existing and future employees at the plant.   
 
Given the proximity of this Petition to our upcoming 2019 Integrated Resource Plan 
(IRP) filing, we recognize that some stakeholders may question the timing of this 
acquisition and suggest that it be deferred to the IRP.  However, we believe there are 
a number of circumstances to justify this acquisition at this time.  First and foremost, 
our proposal is the result of Southern Power’s decision to sell the plant, and we 
understand that Southern Power had a strong interest in executing a transaction in 
2018 and closing it as soon as possible in 2019.  In other words, there was not an 
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opportunity to delay this proposal in an effort to align with the upcoming 
IRP.  Additionally, because the plant is already an integral part of the Company’s 
generation and planning, we believe it is appropriately viewed more as a change in 
ownership proposal rather than a traditional resource acquisition that would follow 
from an IRP.  Finally, we performed comprehensive modeling under both a 2015 IRP 
renewables case and a high renewables scenario, as well as a number of sensitivity 
cases, in order to provide the Commission and our stakeholders a full IRP-level view 
into the costs and benefits associated with this opportunity.  As a result, we believe 
the Commission and our stakeholders can be confident that this proposal makes sense 
for customers whether in the context of an IRP or not. 
 
For these reasons, we believe our proposed acquisition of MEC is reasonable and 
prudent, and we specifically request that the Commission:   

• Determine our proposal to acquire the existing MEC facility is prudent and in 
the public interest under Minn. Stat. § 216B.50; 

• Approve an FCA variance under Minn. R. 7829.3200 allowing the Company to 
recover the difference between the 2019 revenue requirement resulting from 
the transaction and the revenues already in base rates for the capacity portions 
of the current MEC I and MEC II PPAs; 

• Approve the site permit transfer under Minn. R. 7850.5000;  
• Issue a Notice setting an appropriate schedule for comments and reply 

comments from interested parties on this Petition;  
• Establish a procedural schedule such that the Commission may issue a written 

order as close as practicable to June of 2019 so we may proceed with the 
transaction as contemplated by our agreement with Southern Power as soon as 
practicable after the currently scheduled COD date for the MEC II PPA; and 

• Vary its rules, consistent with past practice, with respect to certain filing 
requirements referenced in Minn. R. 7825.1800. 

 
In support of our Petition, in this filing we: 

• Provide an overview of the existing plant and expansion project and discuss 
related regulatory proceedings; 

• Describe the transfer of ownership proposal, including an analysis of risks 
associated with the transaction and our mitigation actions;  

• Provide a detailed cost effectiveness/Strategist analysis discussion, comparing 
the economics of the proposal to the initial PPA; and  

• Discuss cost recovery considerations, including our request for an FCA 
variance to recover the difference between the 2019 revenue requirement 
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resulting from the transaction and the revenues already in base rates for the 
capacity portions of the current MEC I and MEC II PPAs. 

 
In support of this filing, we provide the following attachments:  

A. Membership Interest Purchase Agreement (MIPA) 
B. MEC I Purchase Power Agreement (PPA)  
C. MEC II PPA  
D. Similar Recent Transactions  
E. Excel Engineering Combined Cycle (CC) Alternate Locations Study  
F. Strategist Modeling Assumptions  
G. Revenue Requirement Model  
H. Cost Recovery Support  
I. Journal Entries  

 
I. SUMMARY OF FILING 
 
A one-paragraph summary is attached to this filing pursuant to Minn. R. 7829.1300, 
subp. 1.   
 
II. SERVICE ON OTHER PARTIES 
 
Pursuant to Minn. R. 7829.1300, subp. 2, the Company has served a copy of this filing 
on the Office of the Attorney General – Antitrust and Utilities Division.  We have 
also distributed copies of our filing to those on our most recent Resource Planning 
service list and our Miscellaneous Electric service list.  
 
III. GENERAL FILING INFORMATION 
 
Pursuant to Minn. R. 7829.1300, subp. 3, the Company provides the following 
information. 
 
A. Name, Address, and Telephone Number of Utility 
 Northern States Power Company, doing business as:  

Xcel Energy 
 414 Nicollet Mall 
 Minneapolis, MN 55401 
 (612) 330-5500 
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B. Name, Address, and Telephone Number of Utility Attorney 
 Ryan J. Long 

Lead Assistant General Counsel 
Xcel Energy 
414 Nicollet Mall, 401 8th Floor 
Minneapolis, MN 55401 
(612) 215-4662 

 
C. Date of Filing  
 
The date of this filing is November 27, 2018.  The Company requests that approval of 
this Petition be effective upon the date of the Commission Order.   

 
D. Statute Controlling Schedule for Processing the Filing 
 
This filing is made pursuant to Minn. Stat. § 216B.50.  The processing of this filing is 
controlled by Minn. R. 7829.1300 and 7829.1400.   
 
Under the Commission’s rules, this Petition falls within the definition of a 
miscellaneous filing under Minn. R. 7829.0100, subp. 11, since no determination of 
Xcel Energy’s general revenue requirement is necessary.  Because no specific statute 
controls the timeframe for processing this filing, the processing is controlled by the 
Commission’s rules on Miscellaneous Tariff Filings.  We have included the 
information required under Minn. R. 7829.1300, subp. 3 for miscellaneous filings that, 
like this one, are subject to specific content requirements.  We also note that while 
Minn. R. 7829.1400, subps. 1 and 4 specify the time periods for initial and reply 
comments for miscellaneous filings, it has been the past practice of the Commission 
to set a comment schedule by notice to interested parties pursuant to Minn. R. 
7829.1400, subp. 7.   
 
Xcel Energy respectfully requests the Commission issue a notice setting a schedule for 
comments and reply comments from interested parties on this Petition such that the 
Commission may issue a written order as close as practicable to June of 2019 so we 
may proceed with the transaction as contemplated by our agreement with Southern 
Power. 
 
E. Utility Employee Responsible for Filing  

Bria Shea  
Director, Regulatory and Strategic Analysis  
Xcel Energy 
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401 Nicollet Mall, 7th Floor 
Minneapolis, MN  55401 
(612) 330-6064   
 

IV. MISCELLANEOUS INFORMATION 
 
Pursuant to Minn. R. 7829.0700, the Company requests that the following persons be 
placed on the Commission’s official service list for this proceeding: 

 
Ryan J. Long Lynnette Sweet 
Lead Assistant General Counsel Regulatory Administrator 
Xcel Energy Xcel Energy 
414 Nicollet Mall, 401 8th floor 414 Nicollet Mall, 401 7th Floor 
Minneapolis, MN 55401 Minneapolis, MN 55401 
Ryan.j.long@xcelenergy.com regulatory.records@xcelenergy.com 
 

Any information requests in this proceeding should be submitted to Mrs. Sweet at the 
Regulatory Records email address above. 
 
V. DESCRIPTION AND PURPOSE OF FILING 
 
A. Background 
 

1. Description of Plant 
 
The Mankato Energy Center is located on approximately 25 acres of property in the 
city of Mankato in Blue Earth County, Minnesota.  Access to the site by road is via 
the County Highway 5 and Summit Avenue intersection. NSP’s 345 kV and 115 kV 
Wilmarth Substation is located adjacent to Mankato and is utilized for electrical 
interconnection. Natural gas supply is via a dedicated 20 inch diameter natural gas 
lateral which interconnects with Northern Natural Gas’ interstate pipeline, located 
approximately 5 miles from Mankato.  Cooling water for the plant utilizes reclaimed 
water supplied by the City of Mankato’s Water Resource Recovery Facility under a 
long term supply agreement with an initial term of 25 years and four optional ten year 
extensions. 
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Image 1: Mankato Energy Center 

 
 
The existing Mankato Energy Center (MEC I) is a 375 MW one-on-one combined 
cycle natural gas facility that was completed in 2006 by Calpine Corporation.  Since 
that time, it has operated under a 20-year power purchase agreement with NSPM to 
supply capacity and energy to the NSP integrated system.  An oversized steam turbine 
was inherent in the original design of MEC I and allows for efficient reconfiguration 
of the facility to a two-on-one combined cycle facility via the addition of a single 
combustion turbine and steam generator.  The MEC II expansion project was 
approved by the Commission in 2014 in the competitive acquisition process 
stemming from the Company’s 2010 Resource Plan proceeding.3  Prior to starting 
construction of MEC II, Calpine Corporation sold the MEC I facility and MEC II 
expansion rights to Southern Power in late 2016.  MEC II expands the existing MEC 
I facility by 345 MW via the addition of a new combustion turbine and steam 
generator that is scheduled to reach commercial operation by June of 2019.  The 
capacity and energy from the MEC II expansion project is committed to NSPM under 
a second 20-year power purchase agreement commencing at the planned in-service 
date of June 2019.  

3 Docket No. E002/RP-10-825 
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Image 2: Aerial View Mankato Energy Center 

 
 
A significant attribute of the Mankato Energy Center relates to the relatively new 
condition of each of its two combustion turbines.  The original MEC I combustion 
turbine was a Siemens 501FD2 class machine that Southern Power upgraded to a 
Siemens 501FD3 configuration in the spring of 2017.  Those upgrades were made as 
part of a major overhaul of the combustion turbine and addressed known operational 
issues with the previous FD2 combustion turbine, and also provided a small 
improvement in performance (heat rate and capacity).  The Mankato II combustion 
turbine is a Siemens 501FD4 (now referred to as SGT6-5000F4) class machine that 
was acquired in unused condition by Southern Power in late 2016.  Both combustion 
turbines are under long term parts and service agreements with Siemens which come 
with significant warranty coverage on major components through 2051.  Additionally 
each combustion turbine generator has a 10 year warranty under the Siemens long 
term parts agreement.  With the performance improvements attributed to the newer 
vintage combustion turbines the total capacity of the combined MEC I and MEC II 
system is expected to be 760 MW.  Additionally, the units achieve a lower heat rate 
resulting in improved fuel usage when compared with their predecessor FD2 class 
machines.  
 
The upgrades to MEC I and the newer vintage expansion of MEC II have increased 
the ramp rate of the facility by approximately 50% which makes it more responsive to 
system energy requirements with higher renewables.  In other words, we will be able 
to more efficiently ramp the plant’s energy output up or down in response to our 

10 
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system’s changing energy needs throughout the day, as renewable resources generate 
more or less energy due to their variable nature. 
 
Xcel Energy intends to make an application with the Midcontinent Independent 
System Operator (MISO) to upgrade the generator interconnection agreement (GIA) 
to 760 MW from its current 740 MW to recognize the additional capability from the 
facility. While we expect this application will be approved without issue, if it is not, 
the additional 20 MW of injection capability are not critical to plant operations or our 
assumption of customer benefits, which materialize regardless of the additional 20 
MW of interconnection capacity.  

 
2. Existing PPAs 
 

In this section, we provide a brief description regarding the terms of each PPA that 
would be replaced as part of the Company’s current proposal. The MEC I and MEC 
II PPAs are provided as Attachments B and C, respectively, to this Petition.  
 
MEC I:  The Company entered into a PPA with Mankato Energy Center, LLC (MEC 
I) on March 11, 2004, with a term scheduled to expire 20 years following the start of 
commercial operations, but no later than July 31, 2026. MEC I agreed to provide 375 
MW of generation under the Mankato I PPA. The Agreement further directs the 
Company to make monthly payments for capacity,4 dispatchability,5 energy,6 and 
turbine starts.7 
 
MEC II:  The Company entered into a second PPA with MEC II on April 28, 2015, 
with a term expiring 20 years after commercial operations begin. MEC II agreed to 
provide 345 MW of net generating capability under the Mankato II PPA. The 
Agreement further directs the Company to make monthly payments for capacity,8 
dispatchability,9 energy,10 and turbine starts.11 Unlike Mankato I PPA, the Mankato II 

4 C 8.1 (C) Capacity Payments (equaling then-current Net Capability of the applicable Facility * Capacity Price 
* Availability Adjustment Quotient). 
5 § 8.2 (C) Monthly Payments (equaling Net Capability of the Mankato Facility * Dispatch Availability Factor 
* Ramp Rate Availability Factor * $0.25/kW-month). 
6 § 8.3 Payment for Energy (equaling (Contract Energy in MWh * $1.16 * Inflation Factor) – Heat Rate 
Adjustment). See also § 8.4 Heat Rate Adjustment Payments.  
7 § 8.6 Payment for Turbine Starts (equaling ($11,597 * Inflation Factor) + ((Fired Hours – 25) * $464 * 
Inflation Factor)).  
8 Mankato II PPA § 8.1 (C) Capacity Payments (equaling then-current Net Capability of the applicable Facility 
* Capacity Price * Availability Adjustment Quotient). 
9 § 8.1 (B) Monthly Payments (equaling then-current Net Capability of the Facility * Dispatch Availability 
Factor * Ramp Rate Availability Factor * $0.25/kW-month).  

11 
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PPA does not include a commitment by the Company to dispatch a certain percent of 
the facility’s base capacity. Commercial operations under the Mankato II PPA are 
scheduled to begin on June 1, 2019.12 
 

3. Related Regulatory Proceedings 
 
The Company entered into the MEC I PPA in 2006 for a 20-year term, and that PPA 
has been included as an integral part of our portfolio of generation resources serving 
our customers since that time.  Part of our request in this Petition is for approval to 
purchase that existing plant, which is currently operational.   
 
In addition, we are requesting approval to purchase the MEC II expansion project, 
which was approved by the Commission in 2014 and has an expected in-service date 
of June 2019.  Below, we provide a brief background of the related regulatory 
proceedings for MEC II.   
 

a. 2010 Resource Plan  
  

The MEC II PPA stems from the need identified through the Company’s 2010 
Resource Plan proceeding (Docket No. E002/RP-10-825), as well as interactions 
between the Resource Plan and other regulatory proceedings at that time.  After filing 
the Resource Plan in 2010, the Company filed a petition for a certificate of need for 
its proposed Black Dog Generating Plant repowering project (Docket No. E002/CN-
11-184).  At the time, the Company anticipated the project would provide resources 
needed to address a generation deficit that was then projected to start in 2014.  Then-
owner of MEC, Calpine Corporation (Calpine), petitioned to intervene in the Black 
Dog certificate of need proceeding with an alternative proposal, and the Commission 
referred the proceeding to Office of Administrative Hearings for contested case 
proceedings.   
 
Changing circumstances at the time, including updated demand forecasts and costs of 
alternative resource options, suggested that the size, type, and timing of Xcel Energy’s 
capacity needs should be revisited.  Because of the interrelated nature of the certificate 
of need and Resource Plan proceedings, the Commission approved the Company’s 
request to withdraw the certificate of need application to allow for further analysis of 

10 § 8.3 Payment for Energy (equaling (Contract Energy in MWh * Tolling Price * Inflation Factor) – Heat 
Rate Adjustment).  
11 § 8.6 Payment for Turbine Starts (equaling (Turbine Start Price * Inflation Factor) + ((Fired Hours – 25) * 
Fired Hour Charge * Inflation Factor).  
12 Amendment No. 1 to Mankato II PPA § 5 (updating the construction milestones of the Power Agreement). 
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resource needs.  At the same time, the Commission determined that once Xcel 
Energy’s resource need was identified through analysis in the Resource Plan, a 
resource acquisition process would need to be in place to solicit and evaluate project 
proposals to meet that need.  Thus, the Commission established a competitive 
acquisition process in a new docket with a schedule overlapping that of the Resource 
Plan proceeding.   
 

b. Competitive Acquisition Process 
 
In 2012, the Commission initiated the competitive acquisition process in Docket No. 
E002/CN-12-1240.  In its initial Order, the Commission directed the Company to 
solicit proposals from project developers to provide the additional resources needed 
to serve Xcel Energy’s customers, which was later determined in the Resource Plan 
proceeding to be an additional capacity of 150 MW by 2017, increasing up to 500 MW 
by 2019.  These findings provided the context in which project developers submitted 
their proposals in the resource acquisition docket.  After lengthy proceedings, in May 
2014, the Commission issued an Order directing Xcel Energy to negotiate draft 
agreements with Geronimo (solar), Invenergy, and Calpine, and to develop price 
terms for Black Dog Unit 6. Ultimately, the Commission selected Geronimo’s Aurora 
PPA, with the rest of the need being met through Calpine’s MEC II PPA and Xcel 
Energy’s Black Dog 6 proposal.  The Calpine proposal was selected largely due to its 
operational efficiency and economies of scale.  The MEC II PPA has a 20-year term, 
with an in-service date of 2019. In September of 2016, Calpine announced that it was 
selling MEC, including its rights and obligations under the corresponding PPAs with 
Xcel Energy, to Southern Company’s subsidiary Southern Power.   
 

4. Ownership Opportunity 
 
In late August of 2018, we became aware of Southern Power’s plan to sell MEC as 
part of Southern Company's broader strategy to raise capital and as an alternative to 
issuing additional equity.  Responding to that news, we quickly undertook efforts to 
explore the costs and benefits associated with our potential purchase of the plants in 
comparison to some other third party purchasing the plants and stepping into 
Southern Power’s role under the relevant PPAs.  Our initial modeling demonstrated 
that we could secure benefits for our customers by proceeding with an offer to 
purchase the plants, so Xcel Energy and Southern Power entered into an exclusive 
negotiation period beginning on October 2, 2018.  The period of exclusivity was 
beneficial to allow NSP to negotiate directly with Southern for the acquisition of the 
plant and forestall their intention to market the facility more broadly, having enlisted a 
financial advisor to support that activity had our discussions not advanced.  A sale of 
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the facility to another independent power producer would have resulted in the third 
owner of the facility in less than three years.  The parties negotiated the terms of the 
transaction throughout October of 2018 and ultimately signed a Membership Interest 
Purchase Agreement (MIPA) on November 5, 2018.   
 
Our analysis shows that Company ownership provides long-term cost benefits for our 
customers, mitigates future risks related to expiration of the MEC I PPA, and 
flexibility with respect to future resource planning that is not provided under a PPA.  
Given this ownership opportunity and the value it provides to our customers, we 
request Commission approval of the transfer of ownership proposal described below. 
 
B. Transfer of Ownership Proposal 
 
Below, we provide a description of our proposed transaction with Southern Power, 
along with a discussion of risks associated with the transaction and our efforts to 
mitigate those risks. 
 

1. Description of Transaction  
 
Pursuant to the MIPA, and subject to approval by the Commission, Xcel Energy will 
acquire two limited liability companies Mankato Energy Center, LLC and Mankato 
Energy Center II, LLC, which are both wholly-owned affiliates of Southern Power.  
Mankato Energy Center, LLC owns the existing 375 MW MEC I facility, the related 
power purchase agreement with NSPM, site-related rights, facility equipment, and all 
of the required operating permits.  Mankato Energy Center II, LLC owns the 345 
MW MEC II expansion project, engineering designs, site-related rights, facility 
equipment, the related power purchase agreement, and all of the required operating 
permits. The completion of the MEC II expansion project and its achievement of 
commercial operation is a closing condition of the transaction.  The Company plans 
to merge the LLCs into Northern States Power Company, to own and operate both 
MEC I and MEC II.   
 
The total purchase price for this transaction is $650,000,000.  The parties agree that 
the completion and achievement of commercial operation by MEC II is critical to 
moving forward with the transaction.  As a result, the parties have agreed that Xcel 
Energy will, subject to certain conditions, [PROTECTED DATA BEGINS  

 PROTECTED DATA ENDS]   
 

14 
 



PUBLIC DOCUMENT 
NOT PUBLIC DATA HAS BEEN EXCISED 

 
A copy of the MIPA between Southern Power and Xcel Energy is included as 
Attachment A.  Below we highlight some of the key provisions:  

• NSPM will acquire the membership interests on Mankato Energy Center, LLC 
and Mankato Energy Center II, LLC for $650 million at the closing.   

• The acquisition price includes inventory valued at approximately $4 million, 
spare L-0 stage blades for the steam turbine currently on order and valued at 
approximately $4 million, and the market value of the water supply agreement 
with the City of Mankato which is on the books and records of Mankato 
Energy Center, LLC with a value of approximately $9 million.  

• The transaction is subject to a customary working capital adjustment to net out 
receivables with payables for each of the entities and account for any remaining 
credit balance (up to approximately $2 million) from Siemens related to 
exchange of parts under the 2017 upgrade of the existing combustion turbine. 

• As a condition to entering a transaction that was subject to a state regulatory 
approval process, Southern Power required that the MIPA include a reverse 
breakup fee of [PROTECTED DATA BEGINS  PROTECTED 
DATA ENDS]  This potential breakup fee would be payable by NSPM in the 
event the transaction is not approved by state regulators as requested and 
becomes subject to terms and conditions that are materially detrimental to the 
value of the transaction to NSPM.  Southern Power required the break-up fee 
in consideration of the time and risk associated with NSPM’s regulatory 
approval process.  In the event the reverse breakup fee is triggered, we would 
not seek to recover that cost from customers. 

• Similarly, as noted above, NSPM was able to obtain a purchase price reduction 
of [PROTECTED DATA BEGINS PROTECTED 
DATA ENDS] in the event the expansion of Mankato does not attain 
commercial operation by June 1, 2019 (and assuming state regulatory approvals 
have been obtained).  Unlike the reserve breakup fee discussed above, we 
would pass on any savings associated purchase price reduction to customers. 

• Between the signing and closing of the MIPA, Southern Power will 
accommodate the reasonable involvement of NSPM at the Mankato facility in 
monitoring construction and operational activities as well as witnessing all 
performance testing related to the expansion project in achieving commercial 
operation. 

• Prior to the closing, NSPM will make offers of employment to all employees 
currently employed for ongoing operation of the Mankato facility at no less 
than such employee’s base pay and incentive compensation opportunity as 
provided by Southern Power at the time of closing. 
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• Prior to the closing, Southern Power will continue to work with the City of 

Mankato to enhance the water supply agreement for the facility and upon 
request, NSPM will in good faith support and participate in those discussions 
provided that Southern Power shall not enter into any modification or 
amendment of that contract without the consent of NSPM. 

• As a closing condition, the expansion of the Mankato facility must attain 
commercial operation conditions as defined in the Mankato II PPA as certified 
by the independent engineer at the site as well as successfully complete 
performance tests across a broad range of operational parameters including 
combined cycle operations with both MEC I and MEC II in a leading and 
lagging dispatch position. 

• Either Southern Power or NSPM can terminate the agreement in the event the 
closing has not occurred within 10 months following the earlier of NSPM’s 
initial filing seeking state regulatory approval and December 1, 2018. 

 
2. Purchase Price 

 
The agreement provides that we will pay Southern Power $650,000,000 for MEC -- 
which is only about $100 million more than the present value of our capacity payment 
obligations under the PPAs. In addition, the agreement puts the responsibility for 
achieving the commercial operation of MEC II on Southern Power.   
This section provides additional context surrounding other comparable transactions in 
the region, Southern Power’s investments in the plant, and a breakdown of the 
purchase price components.   
 

a. Comparable Transactions  
 

The purchase price for MEC is comparable to other combined cycle purchases we 
have seen in this region.  The MEC $650,000,000 purchase price for 760 MW CC 
breaks down to $855/kW.  
 
Below are other recent CC sale transactions or proposals in the region:  

• The Riverside Energy Center, originally constructed at 600 MW in 2004 and 
later sold to Wisconsin Power and Light, with expansion nearing completion 
that will bring its total capacity to 1,330 MW at an average price of $827/kW. 

• The Fox Energy Center, originally constructed at 619 MW in 2005 and later 
sold to Wisconsin Public Service Company, with a proposed expansion that 
would have brought its total capacity to 1,094 MW at an average price of 
$875/kW. 
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• The 525 MW Nemadji Trail Energy Center proposed by Minnesota Power at a 

proposed price of $1,333/kW.  
 
We highlight the Riverside and Fox transactions as they involved original equipment 
of the same vintage as MEC I with a subsequent facility expansion.  We note a few 
years have passed since the Riverside and Fox transactions were executed with both 
occurring before the passage of the 2017 Tax Cuts and Jobs Act (TCJA).  The TCJA 
effectively reduced the federal corporate tax rate from 35% to 21%, meaning that 
power plants with PPAs in place prior to TCJA saw an immediate enhancement of 
value due to a reduced federal tax rate as compared with the period of time those 
PPAs were structured.  For Riverside and Fox the purchase price achieved in today’s 
tax environment would likely be greater than achieved at the time of their sale a few 
years ago.  Similarly, the value of the MEC I and MEC II contracts in the market have 
likely increased since Southern acquired the facility in late 2016. 
 
A summary of the above transactions is provided as Attachment D.  
 

b. Southern Power’s Investments 
 

Southern Power acquired the MEC I and the expansion rights associated with MEC II 
from Calpine Corporation for an announced price (based on Calpine Corporation’s 
press release) of $395 million in 2016.  The acquisition was subject to a working 
capital adjustment, which typically includes the value of inventory, accounts receivable 
and payable, and included the prepaid water supply agreement.   
 
The Company estimates based on its due diligence that Southern Power then 
upgraded the MEC I combustion turbine in 2017 for approximately $31 million.  In 
addition, the Company estimates that Southern Power will invest approximately $180 
million in total capital in the MEC II expansion and general facility upgrades. 
Collectively, the Company estimates that Southern Power will have invested 
approximately $609 - $622 million in the combined MEC I and MEC II facility upon 
completion of the expansion associated with MEC II.   
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c. Purchase Price Components  

 
Under the terms of our Agreement, Southern Power retains all risks with completing 
the construction of the MEC II expansion and achieving commercial operation under 
the MEC II PPA as well as any other closing conditions related to the transaction.   
 
Additionally, beyond MEC I and MEC II, we note that our purchase price also 
includes the value of inventory at the plant (valued at approximately $4 million), L-0 
turbine blades for the steam turbine currently on order (valued at approximately $4 
million), and the market value of the long-term water supply agreement with the City 
of Mankato.  Southern Power also recently upgraded a number of facilities at the 
plant, including the control room, employee meeting and break areas, and facility 
lighting at the plant. 
 
The water supply agreement with the City of Mankato is a key contract associated 
with the ongoing operation of the facility.  The original construction of MEC I 
included over $20 million in investment in the City of Mankato’s Water Resource 
Recovery Facility, which in turn provided certain benefits including supply of 
reclaimed water to the MEC I facility at incremental cost.  By continuing to partner 
with the City of Mankato for long term water supply for the MEC II expansion via 
the existing water supply agreement, we have estimated the future benefit of the water 
supply agreement through the life of the facility at approximately $18 million when 
compared to procuring reclaimed water from the city of Mankato without the benefit 
of the existing contract. 
 
Finally, we see MEC’s existing interconnection rights as a highly valuable component 
of this overall transaction.  In fact, we engaged Excel Engineering to perform a study 
to estimate the cost for transmission improvements that would be needed to connect 
a potential greenfield combined cycle to the electric grid, and that study (provided as 
Attachment E) showed approximately $263 million in necessary upgrades. Because 
MEC already has secured transmission rights, it will not require any such upgrades or 
expenditures.  
 
In sum, we believe the propose transaction is fairly priced and will maximize the 
potential for customer benefits.   
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3. Risk Mitigation 

 
As we explored a potential transaction with Southern Power, we foresaw a few risks 
related to the acquisition of MEC.  In this section, we discuss each of those risks and 
how we proposed to mitigate them and protect customers. 
 
First, although MEC II has largely been constructed and is just six months away from 
its anticipated commercial operation date, we nevertheless viewed the achievement of 
commercial operation as a risk associated with the transaction.  As discussed above, 
however, the MIPA provides that Xcel Energy will, subject to certain conditions, 
[PROTECTED DATA BEGINS

 

 
 PROTECTED DATA ENDS] 

Customers are also protected via the MEC II PPA which has additional damages 
associated with failure to achieve commercial operation by June 1, 2019. We believe 
these contractual provisions adequately protect the Company and our customers from 
the risk that MEC II does not reach commercial operation by the contemplated date 
of June 2019.   
 
Second, each of the combustion turbines for MEC I and MEC II are covered by long 
term parts and service agreements with Siemens (LTPA).  The LTPA offers 
significant long term benefits to the reliable operation of the facility by providing a 
comprehensive warranty on major equipment for each combustion turbine for 35 
years (expires 2051), with Siemens providing parts and service during the term of that 
contract.  Associated with the LTPA is a 10-year extended (prorated) warranty for 
each combustion turbine generator.  Siemens will also have a resident manager on site 
at the Mankato facility through 2021.  The cost of the LTPA has been included in the 
economic evaluation of our acquisition with risk mitigation value derived from the 
additional combustion turbine and generator warranties, OEM bulletin 
implementation, technical support and remote performance monitoring.   
 
Third, we recognize there is a certain amount of risk associated with taking ownership 
over any asset as large and significant as the MEC plants.  To mitigate this risk, we 
conducted a thorough operational due diligence of MEC in considering this 
acquisition.  A team of approximately 35 individual subject matter experts 
representing functional areas of Energy Supply, Operations, Environmental, 
Permitting, Real Estate, Insurance, Tax, Human Resources, Transmission, 
Information Technology, Security, Legal, and Regulatory were involved as part of the 
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review.  These due diligence efforts included an extensive review of the following 
topics and documents provided by Southern Power:  

• MEC Organizational Documents,  
• Financial Information,  
• Governmental and Regulatory Information, 
• Environmental Documents,  
• Operational Matters,  
• Risk Management,  
• Real Estate Holdings and Information,  
• Employee Matters, and   
• Other Material Contracts.  

 
As a result of these wide-scale due diligence efforts, we were able to conclude that we 
adequately identified and mitigated within our agreement all known or potential risks 
associated with the transaction and that our acquisition of the plant was prudent and 
in the best interest of our customers.   

 
C. Economic Analysis 
 

1.  Overview 
 

The Strategist resource planning model was used to evaluate the economic impact of 
the proposed transfer of ownership on system costs.  Strategist simulates the 
operation of the NSP System and estimates the total cost of energy over the life of the 
projects on a present value basis.  We used Strategist to test results under a range of 
input assumptions in order to ensure that the Mankato resource is a good fit for the 
portfolio across a range of potential outcomes.  For this analysis we simulated the 
operation of the NSP System through 2057 and compared system costs of Company 
ownership of MEC to system costs when the output of MEC is purchased under the 
existing PPAs.  This analysis indicates that our customers are expected to realize 
significant benefits under Company ownership. 
 
MEC was included as two existing PPAs in our last resource plan.  The existing 
combined cycle generator, MEC I, was completed in 2006.  The MEC II expansion 
was selected by the Commission in the Competitive Resource Acquisition 
proceeding.13  The MEC I PPA is scheduled to expire in 2026.  The 20-year term of 
the MEC II PPA is scheduled to begin when the expansion unit achieves commercial 

13 Docket No. E002/CN-12-1240. 
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operation in June of 2019.  Under both PPAs, the Company will pay a demand charge 
for the capacity provided by MEC.  The capacity payment is based on the actual 
capacity of the plant up to a combined 720 MWs.  The net present value of the 
demand charges in the existing PPAs is approximately $550 million.  The demand 
charges are incurred by the Company for the capacity of the MEC facility separate 
from the costs incurred for dispatchability, energy, and turbine starts discussed above.  
 
The Strategist economic modeling analysis compares costs under the existing PPAs to 
costs under the ownership proposal.  The model selects least-cost generic resources to 
meet energy and capacity needs in each scenario.14  As discussed further below, the 
cost savings under the ownership proposal are achieved by avoiding the costs that 
would be incurred under the existing PPA as well as utilizing the MEC resource over 
the expected life of the asset.  The Company expects to be able to utilize MEC I 
through 2046 and MEC II through 2054.  Below we highlight some of the key 
assumptions included in the modeling.  Further details on the Strategist assumptions 
are included in Attachment F.   
 
Key Assumptions: 

• Nuclear - The nuclear units are assumed to retire when the current operating 
licenses expire.  The current license for Monticello expires in 2030.  The 
licenses for Prairie Island I and II expire in 2033 and 2034, respectively. 

• Coal - As approved by the Commission is our last resource plan, Sherco Unit 2 
is assumed to retire in 2023 and Sherco Unit 1 is assumed to retire in 2026.  
The A.S. King Plant and Sherco Unit 3 are assumed to run through their 
existing lives of 2037 and 2040, respectively.   

• Sherco CC - A combined cycle unit is assumed to be added at the Sherco site in 
2027. 

• PPAs - The Manitoba Hydro, Cottage Grove, and Cannon Falls PPAs are 
assumed to expire at the end of their current PPA terms. 

• Energy Efficiency – The load forecast includes an assumption of 1.5% annual 
energy savings 

• Demand Response – In compliance with the Commission’s Order in our last 
resource plan, 400 MWs of incremental demand response is added by 2023. 

14 Expansion plans for each scenario are included in Attachment F 
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• Distributed Solar – The modeling assume DG solar additions based on our 

most recent forecast of distributed solar, which includes 673 MWs of 
Community Solar Gardens by 2020. 

• Storage – storage resource could be used to meet future capacity needs.  Under 
a high renewables scenario, solar additions meet capacity needs through 2034.  
If cost-effective, storage could be used to provide capacity if solar accreditation 
decreases or in lieu of generic capacity additions includes in the model in the 
2030s.   

• Ownership Revenue Requirements – The annual calculation of annual revenue 
requirements and supporting model for the proposed transfer of ownership is 
provided as Attachment G.  

 
The assumptions used in this analysis are expected to align closely with the 
assumptions we ultimately use in the 2019 Integrated Resource Plan (IRP).  While 
some minor adjustments may occur between now and the IRP filing, we do not 
expect any major changes that would materially impact the results in the near future.  
 

2. Scenarios 
 
To assess and confirm the benefits of the transfer of ownership under a range of 
potential outcomes, the Company modeled two different expansion plan scenarios.   
 

Table 1: 2019-2030 Total Renewable Nameplate Additions by Scenario  
(MW) 

 
IRP Renewables  Case High Renewables Case 

Wind Additions 2,212 2,962 
Solar Additions 1,462 6,462 
Total Additions 3,674 9,424 

 
 
MEC Ownership with 2015 IRP Renewables 
 
At our October 23, 2018 IRP workshop, the Company presented a reference case to 
be used as a basis for comparison to the scenarios that will analyzed in our next 
resource plan.  This reference case included renewable additions consistent with the 
preferred plan from our last IRP.  Ideally, an approved IRP provides the basis for the 
size, type, and timing or resource additions and can be relied in the resource 
acquisition process.  The first scenario, “2015 IRP Renewables,” provides an analysis 
of the transfer of ownership using assumptions consistent with the reference case 
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presented at the IRP workshop.  In addition to the assumptions noted above, the 
2015 IRP Renewables case includes approximately 4 GWs of nameplate wind 
resource and 2.6 GWs of nameplate solar resources.  The nameplate renewable 
capacity additions included in the 2015 IRP Renewables case through 2030 are shown 
below. 
 

Table 2:  Nameplate Renewable Capacity Additions 
2015 IRP Renewables Scenario  

Year 2019 2020 2021 2022 2023 2024 2025 2026 2027 2028 2029 2030 Total 

Wind 1,155 400 300 0 126 0 20 21 67 35 80 8 2,212 

Solar 0 0 0 0 412 304 197 147 0 402 0 0 1,462 
 
The renewable additions shown in Table 2 are in addition to the forecasted DG solar 
additions noted above.  The Strategist modeling conducted for MEC also includes the 
most recent load forecast, fuel price forecasts, and updated pricing for renewable 
resources, among other assumptions as detailed in Attachment F.  We note that some 
of these assumptions could be further updated prior to the submission of our next 
IRP.  We will provide modeling analysis that includes MEC as an owned resource and 
as a resource that we continue to utilize under the existing PPAs. 
 
The 2015 IRP Renewables scenario analyzes the transfer of ownership under the 
renewable expansion plan shown in Table 2.  The 2015 IRP scenario includes the 
1850 MWs of wind additions in 2019-2021, as previously approved by the 
Commission, and enough wind additions to maintain approximately 4 GWs of wind 
on our system.  This scenario also includes more than 1400 MWs of solar additions 
consistent with our preferred plan in our last resource plan.  Under the 2015 IRP 
Renewables base assumptions, approximately 67% of our generation is expected to 
come from carbon-free resources by 2030.  
 
MEC Ownership with High Renewables 
 
While the last resource plan generally provides the basis for the size, type, and timing 
of resource additions, the Company is currently preparing its next resource plan and 
has conducted numerous stakeholder workshops to prepare for the next IRP.  In 
October of 2017, Xcel Energy’s CEO, Ben Fowke, presented the Company’s Vision 
for deep decarbonization by 2030 by generation 60% of our generation from 
renewable resources and 85% of our generation from carbon-free resources.  The 
Company has since affirmed is commitment to achieving 85% of our generation from 
carbon-free sources by 2030 in several forums, including our October 23, 2018 IRP 
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stakeholder workshop.  Our next IRP will include numerous scenarios that achieve 
our 85% goal and analyze the impact of early retirement of coal units as well as early 
retirement and extension of our nuclear resources on our system.  In order to evaluate 
the proposed transfer of ownership under a scenario that can achieve our 85% goal, 
we have included a High Renewables scenario.  The High Renewables scenario 
optimizes solar additions and adds over 6000 MWs of solar by 2030 resulting in 60% 
of generation coming from renewable resources.  The High Renewables scenario also 
dispatches the A.S. King plant on an economic basis beginning in 2028 which 
significantly reduces its capacity factor due to the increased renewable energy on the 
system.  While the preferred plan and specific decisions related to early retirement of 
coal will be made in the IRP, the High Renewables scenario shows the impact of the 
proposed transfer of ownership under a high-renewable and low-carbon future.  We 
note that, due to excess generation on the system in 2030 discussed further below, 
approximately 80% of our generation is from carbon-free sources.  This excess 
generation could allow early retirement of coal which will increase the amount of 
generation from carbon-free resources and increase the benefits of the acquisition of 
MEC.  The renewable expansion through 2030 under the High Renewables scenario 
is shown below: 
 

Table 3:  Nameplate Renewable Capacity Additions  
High Renewables Scenario 

Year 2019 2020 2021 2022 2023 2024 2025 2026 2027 2028 2029 2030 Total 

Wind 1,155 400 300 0 876 0 20 21 67 35 80 8 2,962 

Solar 0 0 0 0 412 1,304 197 1,147 1,000 1,402 0 1,000 6,462 
 
No additional generic capacity resources are needed until 2034, when the nuclear fleet 
retires.  The High Renewables scenario demonstrates that the acquisition of MEC 
results in benefits under a scenario that adds over 6,000 MWs of solar, results in 60% 
of generation from renewable sources by 2030, eliminates the need for incremental 
capacity in the 2030s, and positions us well to accelerate the retirement of existing 
baseload resources and achieve our 85% carbon-free by 2030 goal.  
 

3. Sensitivities 
 
Given the uncertainty associated with many of the key assumptions, the Company 
also modeled a number of sensitivities to test the benefits of the proposed transfer of 
ownership under a range of potential outcomes.  Below is a list of the sensitivities: 
 

• Gas Prices 
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Our gas price forecast is based on a blend of the latest market information and long-
term fundamentally-based forecasts acquired from third parties.  We have included a 
low and high gas sensitivity to evaluate the impacts of variations in gas prices on the 
proposed transfer of ownership.   
 

• Forecasted Load 
 
The modeling includes the most recent load forecast, which was developed in the Fall 
of 2018.  The high and low load sensitives were developed by increasing and 
decreasing forecasted load one standard deviation from the median forecast. 
 

• Markets Off 
 
Once resources are added to the MISO system, they are typically dispatched based on 
the economic signals provided in the energy market.  Thus, if it costs less to buy 
energy from the market as compared to running a system resource, market purchases 
are made.  Relying on the market to reduce costs provides savings to our customers. 
To evaluate the likely impact on system costs, we modeled market purchases and sales 
based on hourly forecasted LMPs at the Minnesota Hub. As we continue to transition 
our fleet to include more renewables and less coal generation, there will be periods of 
time where the generation on our system exceeds our native load serving requirement.  
During these periods, we are likely to make energy sales into the MISO market.  
Revenues from those sales will be credited to customers through the monthly FCA.  
Therefore, our base assumptions include market interactions.  We have also included 
a markets-off sensitivity where market sales are not available.  Under a markets-off 
sensitivity, energy in excess of NSP load serving needs is considered “dump” energy.  
We have included sensitives that give a reduced value of 50 percent of the forecasted 
LMP to any dump energy and a sensitivity that gives no value to dump energy. 
 

• Ongoing MEC Costs 
 
Ongoing costs at MEC are assumed to escalate at a rate of approximately two percent 
annually.  The low and high sensitivities test annual escalation rates of one percent 
and three percent, respectively. 
 

• Cost of Carbon 
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As noted above the Base PVSC assumptions include the high externality costs 
through 2024 and the high regulatory costs in 2025 and beyond as approved by the 
Commission in its June 11, 2018 Order.15  The Commission’s Order also required that: 

 
In all electricity generation resource acquisition proceedings during 2018 and 2019, utilities 
shall analyze potential resources under a range of assumptions about environmental values, 
including scenarios that— 
 
A. Incorporate, for all years, the low end of the range of environmental costs for carbon 
dioxide as approved by the Commission in its January 3, 2018 Order Updating 
Environmental Costs in Docket No. E999/CI-14-643, In the Matter of the Further 
Investigation into Environmental and Socioeconomic Costs Under Minnesota Statutes Section 216B.2422, 
Subdivision 3. 
 
B. Incorporate, for all years, the high end of the range of environmental costs for CO2 as 
approved by the Commission in its January 3, 2018 order. 
 
C. Incorporate the low end of the range of environmental costs for CO2 but substituting, for 
planning years after 2024, the low end of the range of regulatory costs for CO2 regulations, 
in lieu of environmental costs. 
 
D. Incorporate the high end of the range of environmental costs for CO2 but substituting, 
for planning years after 2024, the high end of the range of regulatory costs for CO2 
regulations, in lieu of environmental costs. 

  
We have included sensitivities to comply with the Commission’s Order. 
 
The transfer of ownership proposal results in net benefits under each sensitivity 
shown in Table 2 and 3, above.  As noted above, significant benefits are due to the 
offset of the costs under the existing PPAs as well as the benefits of utilizing MEC 
beyond its current PPA terms.  Tables 4 and 5 categorize the costs under the 2015 
IRP Renewables and High Renewables scenarios with and without the inclusion of 
carbon costs.  Both tables show the net present value of the full modeling period 
(2018-2057) of each category. 
 
  

15 ORDER ESTABLISHING 2018 AND 2019 ESTIMATE OF FUTURE CARBON DIOXIDE REGULATION COSTS, 
Docket Nos. E999/CI-07-1199 and E999/DI-17-53. 
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Table 4: MEC Ownership with 2015 IRP Renewables 

  PVSC PVRR 
Capital Cost of Mankato Purchase 915  915  
Fixed Savings of Mankato PPA (555) (555) 
Fixed Cost/Expansion Plan Cost/(Savings) (373) (359) 
VOM Cost/(Savings) (45) (47) 
Fuel Cost/(Savings) 67  21  
Market Cost/(Savings) (161) (71) 
CO2 Cost/(Savings) 25    
Externalities Cost/(Savings) (72)   
PPA Starts/Own Start Fuel Cost/(Savings) (51) (46) 

 Total Cost/(Savings) (251) (142) 
      

Table 5: MEC Ownership with High Renewables 
  PVSC PVRR 

Capital Cost of Mankato Purchase 915  915  
Fixed Savings of Mankato PPA (555) (555) 
Fixed Cost/Expansion Plan Cost/(Savings) (372) (365) 
VOM Cost/(Savings) (32) (28) 
Fuel Cost/(Savings) 33  13  
Market Cost/(Savings) (40) (6) 
CO2 Cost/(Savings) 6    
Externalities Cost/(Savings) (67)   
PPA Starts/Own Start Fuel Cost/(Savings) (47) (39) 

 Total Cost/(Savings) (158) (66) 
 
The proposed transfer of ownership results in cost/savings impacts in a number of 
different areas. 

• Significant fixed cost savings are derived from avoided demand charges under 
the existing PPAs.   

• Sizable Fixed Expansion Plan Cost savings are also generated from the avoided 
fixed costs of procuring replacement capacity after the existing PPAs expire.   

• Some variable O&M and start costs are avoided due to the structure of the 
PPA compared to Company ownership.  

• Fuel costs increase slightly due to increased reliance on MEC to offset market 
purchases.  Under a high renewables future, the ability to offset market 
purchases is significantly reduced.   
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• The CO2 Cost and externality savings are due to the better efficiency of MEC 

compared to the offset generation. 
 
4. Strategist Results 

 
Tables 6 and 7, below, provide a summary of the Strategist modeling results under the 
2015 IRP Renewables Scenario and the High Renewables Scenario: 
 

Table 6: MEC Ownership with 2015 IRP Renewables 

 

Continuation 
of PPAs 

Owned 
MEC Delta 

Base PVSC (High Ext Costs thru 2024, High Reg Costs) 55,829 55,578 (251) 
Base PVSC + Low Gas 53,929 53,686 (243) 
Base PVSC + High Gas 59,056 58,799 (257) 
Base PVSC + Low Load 51,666 51,475 (192) 
Base PVSC + High Load 60,237 59,966 (271) 
Base PVSC + Mkts Off, No Dump Credit 55,417 55,237 (181) 
Base PVSC + Mkts Off, Dump Credit 54,894 54,713 (181) 
Base PVSC + High MEC Ongoing Costs 55,829 55,611 (218) 
Base PVSC + Low MEC Ongoing Costs 55,829 55,547 (282) 
PVSC - Low Ext Costs All Years 49,403 49,239 (164) 
PVSC - High Ext Costs All Years 63,356 63,177 (178) 
PVSC - Low Ext Costs thru 2024, Low Reg Costs 47,330 47,153 (177) 
PVRR (No CO2) 45,376 45,233 (142) 

 
Table 7: MEC Ownership with High Renewables 

  
Continuation of 

PPAs 
Owned 
MEC Delta 

Base PVSC (High Ext Costs thru 2024, High Reg Costs) 53,115 52,956 (158) 
Base PVSC + Low Gas 52,182 52,002 (180) 
Base PVSC + High Gas 54,745 54,673 (72) 
Base PVSC + Low Load 49,727 49,652 (75) 
Base PVSC + High Load 56,971 56,750 (221) 
Base PVSC + Mkts Off, No Dump Credit 53,815 53,729 (87) 
Base PVSC + Mkts Off, Dump Credit 52,026 51,939 (87) 
Base PVSC + High MEC Ongoing Costs 53,115 52,989 (126) 
Base PVSC + Low MEC Ongoing Costs 53,115 52,925 (190) 
PVSC - Low Ext Costs All Years 47,684 47,598 (86) 
PVSC - High Ext Costs All Years 58,363 58,239 (124) 
PVSC - Low Ext Costs thru 2024, Low Reg Costs 46,163 46,072 (92) 
PVRR (No CO2) 44,693 44,627 (66) 
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1. Renewable Integration Support  

 
This ownership proposal does not impact our commitment to achieve a fleet that is 
85 percent carbon free by 2030.  In fact, it enables it. We believe that securing 
Company ownership of MEC will provide increased planning flexibility for the 
Company, the Commission, and our stakeholders as we move through the 2020s and 
continue to add renewables to our system and evaluate the retirement of a number of 
our baseload units over the next 15-year planning horizon. 
 
As noted earlier, under the High Renewables modeling scenarios, the ability to utilize 
this existing resource provides significant benefits as we transition our fleet in the 
2030s.  If coal retirements are accelerated to the late 2020s or if solar accreditation is 
reduced, additional capacity benefits of the transfer of ownership may be realized. 

 
2. Transmission Rights  

 
As our baseload units come off the system in the coming years, we will have a need 
for replacement capacity and energy. As demonstrated by the third party CC Alternate 
Locations Study provided with this filing, we are not confident that a greenfield CC is 
even possible given both the state of the current MISO queue and the cost of the 
potential upgrades. As shown in Attachment E, the consultant analysis shows the 
minimum potential of interconnection costs at approximately $263 million.  
Therefore, existing generation and interconnection rights are extremely valuable. 
 

3. Risk Mitigation   
 
Company ownership mitigates the risk associated with the termination of the MEC I 
PPA in 2026.  As discussed above, we expect to need both capacity and energy as our 
baseload retirements increase, and the termination of the MEC I PPA would expose 
the Company and our customers to market risk in having to procure sufficient 
resources to meet this need. The MISO market is tightening due to planned 
retirements, including our own.  Thus, securing our capacity position in this time 
frame is a good proactive step. This PPA conversion provides additional firm, flexible 
generation on our system beyond the current terms of the PPAs which will allow 
customers to benefit from an attractively priced CC resource.  Absent ownership, 
customers would potentially pay a higher price for replacement energy and capacity 
upon the expiration of the PPA.  
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4. Preservation of Flexibility  

 
This ownership opportunity will serve to offset some of the upcoming owned 
baseload retirements and could provide additional opportunities for earlier coal 
retirements.  
 
Southern Power intends to sell this generating plant that is in the MISO territory to 
someone and ultimately, the plant will be used.  While both our customers and the 
Company will benefit from our ownership, we also believe our stakeholders will 
benefit as well. Under Xcel Energy’s ownership, our stakeholders will have a voice in 
the future of the plant and our regulators will have oversight of the plant.  
 

5. Community Benefits  
 
Our proposal, if approved by the Commission, would also result in several important 
benefits to Mankato and the surrounding community.  
 

a. Community Presence  
 

The addition of these generating plants to Xcel Energy’s portfolio will increase our 
presence and impact in the community as compared to the current owners who are 
based in Atlanta. In addition, our ownership will provide stability that has not been 
associated with the plant as we will be the third owner in three years.  Mankato is one 
of the fastest growing economies in the state, with a regional population of 100,000 
and Xcel Energy has been a partner in developing that growth and will continue to do 
so even more as owners of this plant.   
 
In total we have nearly 100 employees in Mankato and the addition of the MEC 
employees will add approximately 25% more as current employees at the plant will be 
offered jobs with Xcel Energy. Mankato is home to both our Wilmarth Refuse 
Derived Fuel (RDF) Plant as well as our southeastern service center which provides a 
variety of services for our customers and the electric system including construction 
and design, transmission services, substation services, metering services, account 
management, and community relations. We are also building the Huntley-Wilmarth 
transmission line in the area to deliver low-cost energy to customers throughout the 
region.  
 
In addition to our presence as an employer in the community, our employees also 
have contributed volunteer services to many local Mankato organizations and the 
Xcel Energy Foundation has contributed funds to many local nonprofit organizations.  
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Additional contributions by Xcel Energy to the Mankato community include:  

• Working with the City of Mankato and corporate economic development on 
creating certified sites through our economic development program 

• Contributing engineering scholarships to Minnesota State University, Mankato. 
• Being an integral part of the Greater Mankato Growth organization, which is 

the chamber of commerce and economic development arm of the community.  
• Participating in the Highway 14 Partnership, which is a membership based 

organization working towards a completed 4-lane highway from Rochester to 
New Ulm for the economic development of all communities within the 
corridor. 

• Involvement in the City of Mankato and Blue Earth County Emergency 
Preparedness group which includes representatives from local area law 
enforcement, universities, malls, hospital, and the American Red Cross to 
discuss potential events which would require emergency essential service needs. 

• Various donations and sponsorships to more than 20 organizations. 
 
b. Union Benefits  

 
Our intention is to allow for the transfer of existing employees at the Mankato facility 
to the fullest extent necessary to provide a seamless transfer of plant operations while 
preserving and benefitting from the collective knowledge and experience of those 
employees at the plant as currently operated. We welcome the Southern Power 
employees whose employment will transfer to Northern States Power Company. 
 
The Southern Power employees are not currently represented by a collective 
bargaining agreement.  The federal National Labor Relations Act provides the right of 
employees to organize and bargain collectively through a representative of their own 
choosing.  Union representation is driven by employees and/or the union.  The 
Company could voluntarily recognize the union upon presentation by the union of 
authorization cards signed by the majority of employees that the union seeks to 
represent.  Alternatively, the union could obtain authorization cards and request that a 
representation election be held among the employee group.   
 
We will honor the majority voice of those employees' wishes regarding future third 
party representation by a union.  Toward that end, we have considered unionization in 
our staffing plans when evaluating the acquisition and have had discussions with the 
International Brotherhood of Electrical Workers (IBEW) on potential next steps for a 
positive transition should the employees choose to unionize. 
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In sum, Xcel Energy's ownership of this generating plant will bring even more 
regional benefits to Mankato’s thriving economy as well as to the plant employees.  
We have been a strong partner in this local community to date and have a solid track 
record both as an employer and in working with unions across the state —all of which 
will serve to benefit the region if we are owners of this plant.  
 

Image 3: MEC Site 

 
 

6. Potential System Benefits  
 
One last potential benefit of owning these generating units rather than contracting for 
them through a PPA is their potential to be used for black start of the system. The 
Inver Hills generating unit is currently the facility designated for this black start 
function. However, Inver Hills is scheduled to retire in the late 2020s and MEC could 
potentially provide black start capabilities.17 However, we have not yet studied this 
potential due to our lack of ownership.  

17 Black start is the process of restoring a power station to operation without relying on the external 
transmission network. Normally, the electric power used within the plant is provided from the station's own 
generators. However, if all of the plant’s main generators are shut down, station service power is provided by 
drawing power from the grid through the plant’s transmission line. However, during a wide-area outage, off-
site power supply from the grid will not be available. In the absence of grid power, a so-called black start 
needs to be performed to bootstrap the power grid into operation. Black Start Plans are required by the 
North American Electric Reliability Corporation (NERC), and the Company’s plan is subject to review and 
approval by the Midcontinent Independent System Operator (MISO). The NSP System takes the lead in 
restoring the majority of the Minnesota bulk electric system in a black start event, with our neighboring 
utilities relying on us to have the larger units to stabilize the grid. The Inver Hills Generating Plant is currently 
the facility designated for this black start function. 
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E.  Cost Recovery  
 
The current PPAs includes both energy and capacity payments. The energy charge is 
incurred per MWh used and is recovered through the FCA. The capacity charge is 
currently recovered through base rates. However, we will need to invest capital in 
order to close the transaction before we file our next rate case.  
 
We are therefore seeking an FCA variance to recover the difference between the 2019 
revenue requirement resulting from the transaction and the revenues already in base 
rates for the capacity portions of the current MEC I and MEC II PPAs. As shown on 
Attachment H, assuming a closing date in September of 2019, we would be under 
recovering approximately $11 million in 2019. In our next Minnesota electric rate case 
we will separately seek approval of a revenue requirement adjustment to incorporate 
the incremental revenue requirements associated with the transaction.   
 
We recognize that a rule variance is required for these costs to flow through the FCA, 
and our request for a variance can be found in the next section of this Petition.  As 
discussed below, we believe both the variance and the transaction itself are in the 
public interest.  
 
VI. FCA VARIANCE  
 
Customers are already paying for some of these costs through the FCA as a result of 
the existing PPA.  We believe that recovery through the FCA is the most efficient 
means of effectuating the transaction.  We therefore request a variance to two of the 
Commission’s FCA rules and address the Commission’s standard for granting such a 
variance below.  
 
Minn. R. 7825.2500 states in part: 
 

Provisions for the automatic adjustment of charges must encompass: 
 
A. Changes in cost resulting from changes in the federal regulated wholesale rate for energy 

purchased and changes in the cost of fuel consumed in the generation of electricity.  This 
provision is entitled electric energy adjustment 

 
Minn. R. 7825.2600, subp. 2 states in part: 
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The adjustment per kWh is the sum of the current period cost of energy purchased 
and cost of fuel consumed per kWh less the base electric cost per kWh. 

 
Given the above, a variance would be required to allow the Company to recover the 
costs associated with the transaction through the FCA since we are not actually 
purchasing energy or fuel in this agreement as described in Minn. R. 7825.2500 or 
7825.2600, subp. 2. 
 
The costs for which we seek recovery will likely span just a few months before we file 
our next rate case. Accordingly, we request a one-year variance.  
 
Minn. R. 7829.3200 allows the Commission to vary its rules if it finds: 

a) Enforcement of the rule would impose an excessive burden upon the 
applicant or others affected by the rule; 
b) Granting the variance would not adversely affect the public interest; and 
c) Granting the variance would not conflict with standards imposed by law. 

 
We address these requirements below.  
 

a) Excessive Burden  
 
Enforcement of this rule would impose an excessive burden upon our customers.  If 
the Commission does not approve a variance for collection of these costs, customers 
may lose the benefits provided by the proposed transaction. 

 
b) Public Interest 
 

Granting the requested variance is in the public interest due to (1) the anticipated cost 
savings for customers and the Company; (2) the risk mitigation associated with 
securing ownership of the plant over the long term; (3) the increased planning 
flexibility that will result from our proposal; (4) the environmental benefits associated 
with our ownership of the plant; and (5) the various community benefits described 
above..   
 

c) No Conflict with Standards Imposed by Law 
 
Granting the variance would not violate any standards imposed by law, the 
Commission has the authority to grant a variance to the fuel clause. 
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VII. TIMELINE  
 
As contemplated by the MIPA, Southern Power will continue building MEC II with 
the requirement of commercial operation by June 1, 2019. In the meantime, we will 
continue through the state regulatory process in Minnesota with this filing and will 
seek the necessary regulatory approvals with the North Dakota Public Service 
Commission as well as the Federal Energy Regulatory Commission (FERC). 18  
 
Operationally, between the signing and closing of the MIPA, the following will 
happen:  

• NSPM will regularly be at the Mankato facility in monitoring construction and 
operational activities as well as witnessing all performance testing related to the 
expansion project in achieving commercial operation. 

• NSPM will make offers of employment to all employees currently employed for 
ongoing operation of the Mankato facility at no less than such employee’s base 
pay and incentive compensation opportunity as provided by Southern Power at 
the time of closing. 

• Southern Power will continue to work with the City of Mankato to enhance the 
water supply agreement for the facility and upon request, NSPM will in good 
faith support and participate in those discussions provided that Southern 
Power shall not enter into any modification or amendment of that contract 
without the consent of NSPM. 

• An independent engineer at the site will review testing of MEC II across a 
broad range of operational parameters.  

 
Commercial Operation under the Mankato II PPA is scheduled to occur on June 1, 
2019.  Ideally, NSPM would like to close this transaction on or about that time so that 
it can take over operation of both plants as soon as MEC II would otherwise begin 
taking power pursuant to the MEC II PPA.  Consequently, NSPM requests that the 
Commission set a procedural schedule that will permit the Commission to issue a 
written order in June of 2019, or as soon thereafter as possible. 
 
  
  

18 We will make an Advance Determination of Prudence (ADP) filing in North Dakota and a Federal Power 
Act section 203 filing with FERC for approval of the transaction, and a subsequent FPA section 205 filing to 
modify the Interchange Agreement as needed so the costs of MEC are shared with NSPW similar to other 
NSP System resources, just as the costs of the MEC PPA are shared with NSPW today under the Interchange 
Agreement.. 
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Image 4: Mankato Energy Center 

 
  
VIII. FILING REQUIREMENTS   
 
The proposed agreement with Southern Power is subject to Minn. Stat. § 216B.50, 
and Minn. Rs. 7825.1800 and 7850.5000. We discuss these provisions below.   
   
A.  Minn. Stat. § 216B.50  
 
Minn. Stat. § 216B.50 governs the transfer of utility assets exceeding $100,000:  

 
No public utility shall sell, acquire, lease, or rent any plant as an operating unit or 
system in this state for a total consideration in excess of $100,000 … without first 
being authorized so to do by the commission…. If the commission finds that the 
proposed action is consistent with the public interest, it shall give its consent and 
approval…. In reaching its determination, the commission shall take into 
consideration the reasonable value of the property, plant, or securities to be 
acquired or disposed of, or merged and consolidated…. 

 
We respectfully request that the Commission find that our proposed MEC acquisition 
is in the public interest and thus complies with Minn. Stat. § 216B.50.  We confirm 
that the Company does not intend to issue, sell, or transfer any stock in connection 
with this project.  And, as discussed throughout this Petition, our proposed MEC 
acquisition is in the public interest because it results in benefits to our customers and 
places them in a better position than they would be had we continued the PPAs.  
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B. Minn. R. 7825.1800 
 
Minn. R. 7825.1800 also addresses property transfers. Minn. R. 7825.1800, subps. B, 
C and D state that petitions to acquire property shall contain the following: 
 

B. Petitions for approval of a transfer of property shall be accompanied by the following: all 
information as required in part 7825.1400, items A to J; the agreed upon purchase price 
and the terms for payment and other considerations.  
 
C. A description of the property involved in the transaction including any franchises, permits, 
or operative rights, and the original cost of such property, individually or by class, the 
depreciation and amortization reserves applicable to such property, individually or by class. If 
the original cost is unknown, an estimate shall be made of such cost. A detailed description of 
the method and all supporting documents used in such estimate shall be submitted.  
 
D. Other pertinent facts or additional information that the commission may require. 
 

In this section we discuss compliance with this rule and respectfully request that the 
Commission waive application of Minn. R. 7825.1800, subp. B.  

 
1. Minn. R. 7825.1800, subp. B- Variance Request:  
 

Minn. R. 7825.1800, subp. B requires detailed information (items A through J) set 
forth in Minn. Rule 7825.1400. However, Minn. R. 7825.1400—entitled, Filing 
Requirements for Capital Structure Approval—concerns capital structure filings and 
is geared toward investigating the issuance of securities, which is not at issue here. 
 
Accordingly, we respectfully request that the Commission waive application of Minn. 
R. 7825.1800, subp. B.  The Commission has previously granted a variance to the 
requirements to provide the information outlined under Minn. R. 7825.1400 (A)-(J) in 
proposed acquisition of property transactions.19  The Commission has found that Minn. 
R. 7825.1400 is applicable to capital structure filings and, therefore, the information 
identified does not pertain to petitions to acquire property.20  The Company respectfully 
requests a similar variance in this case pursuant to Minn. R. 7829.3200.  

19 In the Matter of Northern States Power Company and ITC Midwest LLC for Approval of a Transfer of 
Transmission Assets and Route Permit, Docket No. E002/PA-10-685, Order Approving Sale as 
Conditioned, Granting Variance and Requiring Filing (December 28, 2010).   
20 In the Matter of Xcel Energy’s Petition for Approval of a Transfer and Exchange of Transmission Assets 
with Great River Energy and Member Cooperatives, Docket No. E002/PA-06-932, Order (October 16, 
2006).   
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Minn. R. 7829.3200 allows the Commission to vary its rules if it finds: 

a) Enforcement of the rule would impose an excessive burden upon the 
applicant or others affected by the rule; 
b) Granting the variance would not adversely affect the public interest; and 
c) Granting the variance would not conflict with standards imposed by law. 

 
The Company can satisfy all three elements.  We take each in turn.  First, as noted 
above, the proposed transaction does not implicate the information sought by Minn. 
R. 7825.1400 (A)-(J) and, thus, its provision would impose an excessive burden on the 
Company.  Second, and again, because the proposed transaction does not involve the 
issuance of securities, granting a variance does not conflict with the public interest.  
And, finally, as evidenced by previous Commission precedent where it waived these 
requirements under similar circumstances, a waiver will not violate any standards 
imposed by law.   
 
With regard to Minn. R. 7825.1800, subps. C and D, we provide the information 
below.  
 

2. Minn. R. 7825.1800, subp. C- Property Description and Cost   
 
With respect to the discussion required under Minn. R. 7825.1800(C), the Company 
notes that the transaction with Southern Power will take the form of cash payments at 
appropriate junctures.  There are no affiliated interests between the Company and 
Southern Power or its subsidiaries.  The Company is a wholly-owned utility operating 
company subsidiary of Xcel Energy Inc., a public utility holding company under the 
Public Utility Holding Company Act of 2005.   
 
As detailed in in the MIPA between Southern Power and Xcel Energy, the proposed 
acquisition includes all the assets used in connection with the ownership and 
operation of the MEC facility.   
 
As discussed in the purchase price section earlier, the transaction includes the value of 
inventory at the plant (valued at approximately $4 million), several L-0 turbine blades 
for the steam turbine currently on order (valued at approximately $4 million), market 
value of the long-term water supply agreement with the City of Mankato (valued by 
the Company at approximately $18 million), and a long-term service and parts 
warranty agreement with Siemens.  Southern Power also recently upgraded a number 
of facilities at the plant, including the control room, employee meeting and break 
areas, and facility lighting at the plant.  Finally, we see MEC’s existing interconnection 
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rights as a highly valuable component of this overall transaction.  In fact, we engaged 
Excel Engineering to perform a study to estimate the cost for transmission 
improvements that would be needed to connect a potential greenfield combined cycle 
to the electric grid, and that study showed approximately $263 million in necessary 
upgrades. Because MEC already has secured transmission rights, it will not require any 
such upgrades or expenditures.  In addition, the MIPA puts the responsibility for 
achieving the commercial operation of MEC II on Southern Power. And, the $650 
million purchase price—which is only about $100 million more than the present value 
of our capacity payment obligations under the MEC I and MEC II PPAs—is 
comparable to other combined cycle purchases we have seen in this region.   
 
The net book value of MEC’s property, plant and equipment (including construction 
work in progress) is $495 million as of September 30, 2018 based on Financial 
Statements provided by Southern Power.  Taking into consideration estimated 
remaining project costs associated with MEC II and additional assets to be acquired, 
the estimated net book value of the assets to be acquired at May 31, 2019 is $54121 
million.  As the purchase price is in excess of the net book value, an acquisition 
adjustment of $96 million will also be recognized, which we will request to include in 
rate base with a full return over the same useful life as the plant investment.   
 
We have provided proposed journal entries as Attachment I to this filing.  

 
3. Minn. R. 7825.1800, subp. D - Other Pertinent Facts  

 
Other pertinent facts are found within this Petition. 
 
For the reasons set forth in this Petition, the Company respectfully submits that the 
proposed transaction with Southern Power is consistent with the public interest and 
should be approved. 
 
 C.  Minn. R. 7850.5000 
 
Site permit transfers are governed by Minn. R. 7850.5000. The site permits for MEC I 
and MEC II22are currently held by Southern Power.  As detailed in in the MIPA 
between Southern Power and Xcel Energy, the proposed acquisition includes all the 
assets and rights and obligations, including the site permit, used in connection with 
the ownership and operation of the MEC facility.  We therefore request that the 

 
22 There are separate Site Permits for MEC I (MEQB Docket No. 04-76-PPS-CALPINE) and MEC II 
(Docket No. IP6949/GS-15-620).   
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Commission transfer the site permits to Xcel Energy pursuant to Minn. R. 7850.5000, 
and we confirm that Xcel Energy will comply with all of the conditions in the permit. 

 
IX.  EFFECT OF CHANGE UPON XCEL ENERGY REVENUE  
 
If this Petition is approved, the Company will recover the difference between the 
2019 revenue requirement resulting from the transaction and the revenues already in 
base rates for the capacity portions of the current MEC I and MEC II PPAs through 
the fuel clause.  
 
In our next Minnesota electric rate case we will separately seek approval of a revenue 
requirement adjustment to incorporate the incremental revenue requirements 
associated with the transaction.   
 

CONCLUSION 
 
The transaction proposed in this Petition is a result the Company’s pursuit of a timely 
opportunity to transfer ownership of a key generation resource on our system.  
Company ownership of the existing MEC 1 and MEC II is cost effective and provides 
other benefits to our customers and the Company over the long-term.  For the 
reasons described in this Petition, we respectfully request that the Commission: 

• Determine our proposal to acquire MEC is prudent and in the public interest 
under Minn. Stat. §216B.50; 

• Approve an FCA variance under Minn. R. 7829.3200 allowing the Company to 
recover the difference between the 2019 revenue requirement resulting from 
the transaction and the revenues already in base rates for the capacity portions 
of the current MEC I and MEC II PPAs; 

• Approve the site permit transfer under Minn. R. 7850.5000;  
• Issue a Notice setting an appropriate schedule for comments and reply 

comments from interested parties on this Petition; 
• Establish a procedural schedule such that the Commission may issue a written 

order as close as practicable to June 1, 2019 so we may proceed with the 
transaction as contemplated by our agreement with Southern Power as soon as 
practicable after the currently scheduled COD date for MEC II PPA;; and 

• Vary its rules, consistent with past practice, with respect to certain filing 
requirements referenced in Minn. R. 7825.1800. 

 
Dated:  November 27, 2018 
 
Northern States Power Company  
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PURCHASED POWER AGREEMENT 

BETWEEN 

MANKATO ENERGY CENTER, LLC 

AND 

NORTHERN STATES POWER COMPANY 

THIS PURCHASED POWER AGREEMENT (this "Agreement") is made as of this 
11`h day of March, 2004, by and between (i) Mankato Energy Center, LLC ("Sellei"), a 
Delaware limited liability company with a principal place of business in Lincolnshire, Illinois, 
and (ii) Northern States Power Company ("NSP"), a Minnesota corporation with 
headquarters in Minneapolis, Minnesota . Seller and NSP are hereinafter referred to 
individually as a "Part "and collectively as the "Parties" . 

WHEREAS, Seller responded to NSP's solicitation of bids for the supply of firm 
electric capacity and energy, and NSP has accepted Seller's offer in accordance with the 
terms and conditions set forth in this Agreement; and 

WHEREAS, to support its sale and supply of capacity and energy to NSP, Seller 
and NSP desire for Seller to develop, design, construct, own, and operate at Mankato, 
Minnesota, a combined cycle, natural gas-fired, electric generating plant with a projected 
total net winter generating capability of approximately 365 MW, including approximately 
280 MW of Base Capacity and approximately 85 MW of duct firing capacity, which is 
further defined below as the "Mankato Facility " 

NOW, THEREFORE, in consideration of the mutual covenants herein contained, 
the sufficiency and adequacy of which are hereby acknowledged, the Parties agree to the 
following: 

Article 1 - Definitions and Rules of Interpretation 

1 ..1 Rules of Construction The capitalized terms listed in this Article shall have 
the meanings set forth herein whenever the terms appear in this Agreement, whether in the 
singular or the plural or in the present or past tense . Other terms used in this Agreement but 
not listed in this Article shall have meanings as commonly used in the English language 
and, where applicable, in Good Utility Practice Words not otherwise defined herein that 
have well known and generally accepted technical or trade meanings are used herein in 
accordance with such recognized meanings . In addition, the following rules of 
interpretation shall apply: 

(A) The masculine shall include the feminine and neuter genders . 

(B) References to "Articles," "Sections," "paragraphs," "clauses" or 
"Exhibits" shall be to articles, sections, paragraphs, clauses and/or exhibits of this 
Agreement Unless otherwise specified, references to "Articles," "Sections," "paragraphs," 
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"clauses" or "Exhibits" shall refer to separate articles, sections, paragraphs, clauses or 
exhibits in which the reference occurs . 

(C) The Exhibits attached hereto are incorporated in and are intended to 
be a part of this Agreement; provided, that in the event of a conflict between the terms of 
any Exhibit and the terms of this Agreement, the terms of this Agreement shall take 
precedence .. 

(D) This Agreement was negotiated and prepared by both Parties with 
advice and participation of counsel . The Parties have agreed to the wording of this 
Agreement and none of the provisions hereof shall be construed against one Party on the 
ground that such Party is the author of this Agreement or any part hereof 

(E) The Parties shall act reasonably and in accordance with the principles 
of good faith and fair dealing in the performance of this Agreement . Unless expressly 
provided otherwise in this Agreement, (i) where the Agreement requires the consent, 
approval, or similar action by a Party, such consent or approval shall not be unreasonably 
withheld, conditioned, or delayed, and (ii) wherever the Agreement gives a Party a right to 
determine, require, specify or take similar action with respect to a matter, such 
determination, requirement, specification, or similar action shall be reasonable 

(F) As used in this Agreement, best efforts shall mean a level of effort 
that, in the exercise of reasonable judgment in the light of facts known at the time a 
decision is made, can be expected to accomplish the desired result at a reasonable cost, 
in a timely manner, and consistent with Good Utility Practice . 

1 2 Interpretation with Interconnection Agreement.. Seller will be required to enter 
into a separate Mankato Interconnection Agreement with MISO and the Mankato 
Interconnection Provider Seller expressly recognizes that, for purposes of this Agreement, 
the Mankato Interconnection Provider shall be deemed to be a separate entity and 
separate contracting party whether or not the Mankato Interconnection Provider is NSP or 
an Affiliate of NSP. Accordingly, 

(A) The Parties acknowledge and agree that the Mankato Interconnection 
Agreement shall be a separate and free-standing contract, and that the terms of this 
Agreement are not binding upon the Mankato Interconnection Provider . 

(B) Except as otherwise specifically set forth below, nothing in the 
Mankato Interconnection Agreement shall alter or modify Seller's or NSP's rights, duties 
and obligations under this Agreement This Agreement shall not be construed to create any 
rights between Seller and the Mankato Interconnection Provider . 

1 3 House Power 
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(A) Seller shall timely apply for and use its best efforts to arrange 
adequate House Power for construction and testing of the Mankato Facility, prior to the 
Facility Acceptance Date, separately from this Agreement ("Separate House Power") 
Seller shall pay for Separate House Power as and when due, independent of this 
Agreement Following the Facility Acceptance Date, Seller shall obtain House Power as a 
parasitic load of the Mankato Facility and/or via reverse flows through the Direct 
Assignment Facilities 

(B) Seller's arrangements for Separate House Power shall be separate 
and free-standing arrangements from this Agreement Notwithstanding any other provision 
in this Agreement, nothing in the separate arrangements for the supply of House Power 
shall alter or modify Seller's or NSP's rights, duties and obligations under this Agreement 
This Agreement shall not be construed to create any rights between Seller and the supplier 
of House Power 

(C) Seller expressly recognizes that, for purposes of this Agreement, the 
supplier of Separate House Power shall be deemed to be distinct from NSP, even if the 
supplier of Separate House Power is NSP or an Affiliate of NSP, 

1 .4 Definitions The following terms shall have the indicated meanings for 
purposes of this Agreement: 

"Abandonment" means (i) the relinquishment of all or substantially all possession 
and control of the Mankato Facility by Seller and Seller's contractors, other than via a 
transfer permitted under this Agreement, or (ii) complete cessation of construction of the 

`:~ "~b 
.b 
~Mankato Facility for by Seller and Seller's 

contractors, but only if such relinquishment or cessation is not caused by or attributable to 
an Event of Default of NSP, a request by NSP, or an event of Force Majeure . 

"Acceptable Natural Gas Fuel" means any of the following : : 

(A) natural gas fuel delivered to a Fuel Point of Delivery by the 
Designated Fuel Pipeline (i) under the Designated Fuel Pipeline's tariff in effect as of 
the date of this Agreement (the specifications for which are set forth on Exhibit D-1 ), or 
(ii) under any successor tanff; 

(B) natural gas fuel delivered to a Fuel Point of Delivery by any pipeline 
that sources its gas from Northern Border Pipeline Company under its tariff in effect as 
of the date of this Agreement (the specifications for which are set forth on Exhibit D-2) ; 

(C) natural gas fuel delivered to a Fuel Point of Delivery by any upstream 
pipeline interconnected to a Fuel Point of Delivery, a tariff for which contains natural gas 
quality specifications that meet or exceed the specification as defined in (A) or (B) 
above ; 
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(D) natural gas fuel delivered to a Fuel Point of Delivery that complies with 
each of the manufacturer's natural gas fuel quality specifications for the Mankato 
Facility's combustion turbine; or 

(E) natural gas fuel delivered to a Fuel Point of Delivery, the burning of 
which in the Mankato Facility's generating units, including its duct burners, (i) would not 
void the manufacturer's warranty for such units (if the warranty therefor then remains in 
effect), and (ii) would not be contrary to Good Utility Practice . 

"Accreditable Capacity' of a Facility means the amount of net generating capability 
of the Facility for which capacity credit may be obtained by NSP under applicable MAPP 
rules (as such rules may change from time to time, unless otherwise specified herein), as 
determined at the applicable Point of Delivery 

"Actual CapacitV ' of a Facility means the actual (vs tested) maximum net 
generating capability of the Facility from time to time, including capacity available from duct 
firing, unadjusted to Reference Conditions Actual Capacity may be greater or less than 
the Net Capability of the Facility . 

"Actual Net Heat Rate" as of any date means the net heat rate for the Mankato 
Facility, stated in Btu/kWh, Higher Heating Value ("HHV"), as adjusted to Reference 
Conditions, resulting from the most recent heat rate test of the Mankato Facility conducted 
in accordance with Section 8 .5 

"Affiliate" of any named Person means any other Person that controls, is under the 
control of, or is under common control with, the named Person The term "control" 
(including the terms "controls", "under the control of' and "under common control with") 
means the possession, directly or indirectly, of the power to direct or cause the direction of 
the management of the policies of a Person, whether through ownership interest, by 
contract or otherwise . 

"Aqqrieved Part 'is defined in Section 20 3(B) 

"Alternate Generation Source," "Alternate Delivery Period ," "Alternate DeliverV 
Point" and "Alternate Energd' are defined in Section 6 5 

"Automatic Generation Control" or "AGC" means the automatic regulation within 
predetermined limits of the power output of electric generators within a Control Area in 
response to changes in system load, system frequency, tie-line load, or the relation of 
these to each other, so as to maintain the scheduled system frequency and/or the 
established interchange with other Control Areas This regulation is accomplished via 
communication links between the SCC energy management system computer and the 
generator(s) equipped for such control For a generator to be considered capable of AGC 
by NSP, the generator must meet the Requirements for Dispatch ability, 
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"Available" and "Availabilitd ' are defined in Section 8.1(C) . 

"Availability Adjustment Quotient" or "AAQ" is defined in Section 8.1(C) 

"Availability Verification Test" is defined in Section 5 2(A) . 

"Back-up Fuel Metering" is defined in Section 5 5(H) 

"Base Capacit~' means the portion of the Mankato Facility's Actual Capacity, 
without duct firing 

"Business DaV' means any calendar day that is not a Saturday, a Sunday, or a 
NERC-recognized holiday . 

"Capacity Availability Factor " or "CAF" is defined in Section 8.1(C) 

"Cash Collateral " is defined in Section 11 1(C) . 

"Change of Control" is defined in Section 19 1(E) .. 

"Changed MAPP Requirements" are defined in Section 18(C . 

"Commercial Operation" for the Mankato Facility means the period beginning on the 
Facility Acceptance Date and continuing through the balance of the Term 

"Commercial Operation Date" or "COD" means January 1, 2006 . 

"Commercial Operation Year" means (i) initially, the period beginning as of COD 
and ending at midnight on the last day of the calendar month during which the first 
anniversary of the Facility Acceptance Date occurs, (ii) thereafter, each consecutive twelve 
(12) month period during the Term of this Agreement, or (iii) in the event that the Term ends 
other than on an anniversary of the last day of the calendar month during which the Facility 
Acceptance Date occurred, the period between the last such anniversary and the end of 
the Term 

"Conditions " is defined in Section 4 6 . 

"Confidential Information" means 

(i) the contents of this Agreement; 
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(ii) all billing parameters, factors and data used by the Parties to 
generate invoices under this Agreement; 

(iii) the contents of the reports provided by Seller to NSP pursuant to 
Section 4 4, Section 10 3, Section 10 ..7 and Section 13 5; 

(iv) Seller's design of the Mankato Facility ; and 

(v) any and all technical or business information, including third party 
information, furnished in writing by a Party to the other Party hereto from time to time prior 
to the end of the Term, related to this Agreement and/or the Mankato Facility, which 
information is specifically labeled by the disclosing Party as "confidential," "trade secret" or 
"restricted;" 

provided, however, that "Confidential Information" shall not include 
information that (a) is publicly available or in the public domain at the time disclosed ; (b) is 
or becomes publicly available or enters the public domain through no fault of the recipient; 
(c) is rightfully communicated to the recipient by persons not bound by confidentiality 
obligations with respect thereto; (d) is already in the recipient's possession free of any 
confidentiality obligations with respect thereto at the time of disclosure; (e) is independently 
developed by the recipient, without reference to or use of the disclosing Party's 
Confidential Information; (f) is aggregated with information from other facilities or otherwise 
disguised so that it cannot be directly associated with or tied to the Mankato Facility ; or (g) 
is approved for release or disclosure by the disclosing Party in writing 

"Construction Milestone(s)" means the date(s) set forth in Exhibit B by which Seller 
agrees to achieve the corresponding result(s) specified for such date(s) (including the 
Facility Acceptance Milestone), subject to potential extension as provided below 

"Contract Energy' means the metered, net energy output generated by the Actual 
Capacity of a Facility following COD, as delivered and adjusted for losses to the applicable 
Point of Delivery ; less any such energy which has not been dispatched/scheduled by NSP; 
and less any Test Energy separately purchased by NSP pursuant to Section 4.8(C)(ii) 

"Control Area" of any utility means the system of electrical generation, distribution, 
and transmission facilities within which generation is regulated by that utility in order to 
maintain interchange schedules with other such systems 

"Credit Agencies" are defined in Section 11 1(C) . 

"Credit Rating " is defined in Section 11 .1(C) 

"DFCC1 ° is defined in Section 8 4(A) . 

"DFCC2" is defined in Section 8 4(B) 
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"Daily Gas Cost" for any Day, expressed in $/MMBtu, means the sum of (i) the 
midpoint of the daily gas price survey for Northern, Ventura, as published for that Day by 
Platts Gas Daily (the "Gas Survey'), multiplied by the percentage fuel rate for the relevant 
delivering pipeline in effect for that Day, plus (ii) the applicable commodity transportation 
rate for the relevant delivering pipeline in effect for that Day, plus (iii) the midpoint of the 
daily gas price survey for Northern, Ventura, as published for that Day by Platts Gas Daily. 
If Platts Gas Daily ceases to publish the Gas Survey, or if the Gas Survey is changed so 
that it is intended to measure something materially different from the level of wholesale gas 
prices in the vicinity of the Site, the Parties shall substitute a new index that reasonably 
measures a comparable level of wholesale gas prices in the region If the Parties do not 
agree that an alternate index is appropriate or are unable to agree upon an alternate index, 
within thirty (30) Days after a written request by a Party therefor, then a Party may refer the 
matter to arbitration in accordance with Section 13 7 . The arbitrator(s) shall be required to 
select a replacement alternate index that most reasonably measures the level of wholesale 
gas prices in vicinity of the Site . 

"Pay' means a calendar day.. 

"Deficienc 'is defined in Section 5 2(A) 

"Delay Conditions " are defined in Section 12 4(C) . 

"Delay Damages" are defined in Section 12 4(A)(i) . 

"Designated Fuel Pipeline " means Northern Natural Gas Company, subject to the 
provisions of Section 3 2(B) .. 

"Designated Fuel Pipeline Interconnection Facilities " means the tap into the 
Designated Fuel Pipeline's transportation pipeline, and the Designated Fuel Pipeline fuel 
meter, and such associated piping and related equipment as the Designated Fuel Pipeline 
would normallv install in connection with an interconnection request by Seller . 

"Direct Assignment Facilities" means the facilities required to be built in order to 
connect the Mankato Interconnection Provider's existing electric system to the Electric 
Interconnection Point, including breakers, bus work, bus relays, and associated equipment 
installed by the Mankato Interconnection Provider for the direct purpose of interconnecting 
the Mankato Facility, along with any easements, rights of way, surface use agreements and 
other interests or rights in real estate reasonably necessary for the construction, operation 
and maintenance of such facilities . For the avoidance of doubt, Direct Assignment 
Facilities do not include any system upgrades or network facilities Arrangements for the 
installation and operation of the Direct Assignment Facilities shall be governed by the 
Mankato Interconnection Agreement . 
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"Dispute" is defined in Section 13 7(A) 

"Dispute Notice" is defined in Section 13 .7(A) 

"Downed Generation " is defined in Section 6.5(B) . 

"Electric Interconnection Point" means the physical point at which electrical 
interconnection is made between the Mankato Facility and the Mankato Interconnection 
Provider's System 

"Electric Metering Device(s)" means all meters, metering equipment, and data 
processing equipment used to measure, record, or transmit data relating to the electric 
energy delivered from a Facility Electric Metering Devices include related metering 
current transformers and the metering voltage transformers . 

"Emerpencd' means an emergency condition as defined under the Interconnection 
Agreement for any Facility and/or any abnormal interconnection or system condition that 
requires automatic or immediate manual action to prevent or limit loss of NSP's load or 
generation supply, that is likely to adversely affect the reliability of the NSP system or 
generation supply, that is likely to adversely affect the reliability of any interconnected 
system, or that could otherwise pose a threat to public safety 

"Energy Taxes" are defined in Section 20 2(A) . 

"Environmental Contamination" means the introduction or presence of Hazardous 
Materials at such levels, quantities or location, and/or of such form or character, as to (i) 
constitute a violation of federal, state or local laws or regulations, and (ii) present a material 
risk under federal, state, or local laws and regulations that the will not be available or 
usable for the purposes contemplated by this Agreement . 

"Environmental Taxes" are defined in Section 20 2(A) . 

"EPC" is defined in Section 4 3. . 

" Event of Default" of either Party is defined in Article 12 

"Excused Outage" at any Facility means a partial or complete outage of the Facility, 
to the extent caused or extended by 

(i) a breach of this Agreement by NSP (including Seller's exercise of its 
remedies as a result of such breach, including its remedies under Section 12 .10) ; 
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III) - -1~ '1)E'-- SEGeE?':: 

`"-TRAAE` S 

(v) with respect to the Mankato Facility: 

"Excused Outage" does not include 

FCRE~ 

"Expanded Capacity' means the additional electric generating capacity that may be 
available from time to time from the Site, by virtue of the Expansion Equipment (if any) . 
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"Expansion Egupment" means any electric generators, steam generators, 
interconnection facilities, fuel delivery facilities, and associated equipment, buildings, 
improvements, and other, tangible assets, contract rights, easements, rights of way, surface 
use agreements, and other interests or rights in real estate not shown on Exhibit C, that 
may be added by Seller on or near the Site from time to time, for the purpose of 
augmenting the capacity of the Mankato Facility and/or otherwise building additional 
electric generating capacity on the Site . 

"Expansion Fuel Metering " is defined in Section 5 5(E) 

"Facili ' means and includes either or both (i) the Mankato Facility, and (Ii) any 
Alternate Generation Source(s) designated by Seller for the purpose of performing this 
Agreement from time to time pursuant to Section 6 5 

"Facility Acceptance Date " means the later of (i) the date on which Seller delivers 
notice to NSP, pursuant to Section 4.6, that all of the Conditions specified in Section 4 6 
for Commercial Operation of the Mankato Facility have occurred or otherwise been 
satisfied, and (ii) the date on which all such Conditions in fact have occurred or otherwise 
been satisfied 

"Facility Acceptance Milestone" means the Construction Milestone for the Facility 
Acceptance Date . Subject to potential extension for Permit Delays, Force Majeure and/or 
Delay Conditions, the Facility Acceptance Milestone is one hundred fifty-one (151) Days 
following the Commercial Operation Date 

"Facility Deb Y' means the obligations of Seller to any Facility Lender pursuant to the 
Financing Documents, secured by one or more liens on the Mankato Facility, including 
without limitation, principal of, premium and interest (including all interest accruing after 
commencement of any case, proceeding or other action relating to the bankruptcy, 
insolvency or reorganization of Seller) on indebtedness, fees, expenses or penalties, 
amounts to fund reserves, amounts due upon acceleration, prepayment or restructuring, 
swap, or interest rate hedging breakage costs, and any claims or interest due with respect 
to any of the foregoing, including, without limitation, reasonable attorneys fees . Facility 
Debt shall continue to constitute Facility Debt, notwithstanding the fact that such Facility 
Debt or any claim for such Facility Debt is subordinated, avoided or disallowed under the 
federal Bankruptcy Code or other applicable law Facility Debt shall also include 
indebtedness of Seller secured by the Mankato Facility and/or the Site incurred in 
connection with a conversion of a construction loan or bridge loan, or refinancing of the 
Facility Debt 

"Facility Lender" means, collectively, any lender(s) providing any Facility Debt and 
any successor(s) or assigns thereof. 

"Failed Capacity Test" means a capacity test of the Mankato Facility that (i) must be 
cancelled because of a Forced Outage, failure of testing equipment, inclement weather, or 

10 
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any other reason, or (ii) if conducted, substantially fails to measure accurately the Actual 
Capacity of the Mankato Facility . 

"Failed HR Test" means a heat rate test of the Mankato Facility that (i) must be 
cancelled because of a Forced Outage, failure of testing equipment, inclement weather, or 
any other reason, or (ii) if conducted, substantially fails to measure accurately the net heat 
rate of the Mankato Facility 

"FERC" means the Federal Energy Regulatory Commission or any successor 
agency 

"Financing Documents" means the loan and credit agreements, notes, bonds, 
indentures, security agreements, lease financing agreements, mortgages, deeds of trust, 
interest rate exchanges, pledge agreements, swap agreements, letters of credit and other 
documents evidencing, securing or otherwise relating to the development, bridge, 
construction and/or permanent debt financing or other extension(s) of credit for the 
Mankato Facility, including any credit enhancement, credit support, swaps, caps, floors, 
collars, hedging agreements, working capital financing, or refinancing documents, and any 
and all amendments, modifications, or supplements to the foregoing that may be entered 
into from time to time at the discretion of Seller in connection with development, 
construction, ownership, operation or maintenance of the Mankato Facility 

"Force Maieure" is defined in Section 14 .1 

"Forced Outage" means any condition at or affecting a Facility, other than an 
Excused Outage, that requires and causes removal from service of any portion of the 
generating capacity of the Facility Forced Outages typically result from immediate 
mechanical/electrical/hydraulic control system trips and operator-initiated trips in response 
to Facility conditions and/or alarms . 

"Fuel Interconnections" are defined in Section 5.5(C) 

"Fuel Taxes" are defined in Section 20 2(B) .. 

"Fuel Point(s) of Delivery ' means (i) the outlet flange of the meter installed at the 
applicable point of interconnection for the Mankato Facility, which will serve as the point of 
custody transfer between the Designated Fuel Pipeline's pipeline and Seller's Gas 
Interconnection Facilities, and (ii) any other Fuel Point(s) of Delivery added pursuant to 
Section 5 6(B) . The initial Fuel Point(s) of Delivery are specified in Exhibit C 

"GADS" is defined in Section 10 3(B) 

11 
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The "Gas Interconnection Facilities " for the Mankato Facility means the pipeline and 
related facilities required to accept Acceptable Natural Gas Fuel from the Designated Fuel 
Pipeline at the Fuel Point(s) of Delivery, and transport such Acceptable Natural Gas Fuel 
from the Fuel Point(s) of Delivery to the Mankato Facility, for the generation of Contract 
Energy. The Gas Interconnection Facilities include those facilities necessary to regulate, 
heat, filter/separate and otherwise condition such fuel as may be necessary or as Seller 
deems appropriate for operation of the Mankato Facility, but do not include the Designated 
Fuel Pipeline's Interconnection Facilities The Gas Interconnection Facilities typically start 
at the outlet flange of the fuel meter of the Designated Fuel Supplier and extend to the inlet 
valves of the combustion generating units 

"Good UtilitV Practice(s)" means the practices, methods, and acts (including but not 
limited to the practices, methods, and acts engaged in or approved by a significant portion 
of the electric power generation industry, MAPP, and/or NERC) that, at a particular time, in 
the exercise of reasonable judgment in light of the facts known or that should reasonably 
have been known at the time a decision was made, would have been expected to 
accomplish the desired result in a manner consistent with law, regulation, permits, codes, 
standards, equipment manufacturer's recommendations, reliability, safety, environmental 
protection, economy, and expedition With respect to the Mankato Facility, Good Utility 
Practice(s) include, but are not limited to, taking reasonable steps to ensure that : 

(A) equipment, materials, resources, and supplies, including fuel and 
spare parts inventories, are available to meet the Mankato Facility's needs; 

(B) sufficient operating personnel are available at all times and are 
adequately experienced and trained and licensed as necessary to operate the Mankato 
Facility properly, efficiently, and in coordination with NSP and are capable of 
responding to reasonably foreseeable Emergency conditions whether caused by 
events on or off the Site ; 

(C) preventive, routine, and non-routine maintenance and repairs are 
performed on a basis that ensures reliable, long-term and safe operation, and are 
performed by knowledgeable, trained, and experienced personnel utilizing proper 
equipment and tools; 

(D) appropriate monitoring and testing are performed to ensure 
equipment is functioning as designed ; 

(E) equipment is not operated in a reckless manner, in violation of 
manufacturer's guidelines or in a manner unsafe to workers, the general public, or the 
interconnected system or contrary to environmental laws, permits or regulations or 
without regard to defined limitations such as steam pressure, temperature, and 
moisture content, chemical content of make-up water, flood conditions, safety 
inspection requirements, operating voltage, current, volt-ampere reactive (VAr) loading, 
frequency, rotational speed, polarity, synchronization, and/or control system limits ; and 
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(F) equipment and components meet or exceed the standard of durability 
that is generally used for electric generation operations in the region using the same or 
similar technology and will function properly under both normal and Emergency 
conditions 

"Govemmental AuthoritV' means any federal, state, local or municipal governmental 
body; any governmental, quasi-governmental, regulatory or administrative agency, 
commission, body or other authority exercising or entitled to exercise any administrative, 
executive, judicial, legislative, policy, regulatory or taxing authority or power; or any court or 
governmental tribunal having jurisdiction over either Party, a Facility, or NSP's distribution 
system 

"GDPIPD" means the implicit price deflator for the gross domestic product as 
computed and published quarterly by the U.S . Department of Commerce (2000=100), as 
presented and revised from time to time in the "Gross Domestic Product: - Quarter 
'Final' Press Release" released periodically by the Bureau of Economic Analysis . For 
reference purposes, the GDPIPD for the first (1s) quarter of 2001 was 101 .443 The 
quarter to be used for purposes of calculating GDPIPD shall be the quarter for which the 
GDPIPD was most recently published as of the Facility Acceptance Date If the GDPIPD 
ceases to exist, becomes unavailable, or is changed so that it is intended to measure 
something materially different from the general escalation of prices in the United States, 
the Parties shall substitute a new index that reasonably measures the general escalation in 
prices in the United States If the Parties do not agree that an alternate index is 
appropriate or are unable to agree upon an alternate index, within thirty (30) Days after a 
written request by a Party therefor, then a Party may refer the matter to arbitration in 
accordance with Section 13 7 The arbitrator(s) shall be required to select a replacement 
alternate index that most reasonably measures the general escalation in prices in the 
United States . 

"Hazardous Materials " means any substance, material, gas, or particulate matter 
that is regulated by any Governmental Authority, as an environmental pollutant or potentially 
dangerous to public health, public welfare, or the natural environment including, without 
limitation, protection of non-human forms of life, land, water, groundwater, and air, 
including, but not limited to, any material or substance that is (i) defined as "toxic," 
"pollutant," "hazardous waste," "hazardous material," "hazardous substance," "extremely 
hazardous waste," "solid waste" or "restricted hazardous waste" under any provision of 
local, state, or federal law; (ii) petroleum, including any fraction, derivative or additive ; (iii) 
asbestos; (iv) polychlorinated biphenyls ; (v) radioactive material ; (vi) designated as a 
"hazardous substance" pursuant to the Clean Water Act, 33 U.S C §1251 et seq ; (vii) 
defined as a "hazardous waste" pursuant to the Resource Conservation and Recovery Act, 
42 U.S C . §6901 et seq ; (viii) defined as a "hazardous substance" pursuant to the 
Comprehensive Environmental Response, Compensation, and Liability Act, 42 U .S C 
§9601 et seq. ; (ix) defined as a "chemical substance" under the Toxic Substances Control 
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Act, 15 U S C §2601 et seq ; or (x) defined as a pesticide under the Federal Insecticide, 
Fungicide, and Rodenticide Act, 7 U S C §136 et seq 

"Heat Rate Adlustment" or "HRA" is defined in Section 8 4(A) 

"Hiqh Grade Collateral" or "HGC" is defined in Section 11 1(C) 

"House Power" means electric services for the Mankato Facility, including the 
supply of start-up and shut-down power 

"Indemnified Partd' and "Indemnifying PartJ' are defined in Section 17(A) 

"Initial Capacity Test" is defined in Section 8.1(A) 

"Initial HR Test" is defined in Section 8 .5(B) 

"Intervention Expenses" are defined in Section 12 7(B) . 

"Intervention Period" is defined in Section 12 7(A) 

"Invested Eguitd' as of any designated date means the cumulative amount of equity 
which Seller has invested in the Site (including both the Mankato Facility and any 
Expansion Equipment), in the form of cash, property (valued at Seller's or its relevant 
Affiliate's cost), or any combination thereof, net of any distributions of capital (not profits) in 
connection with any refinancing or otherwise, from the date of this Agreement through the 
designated date, rounded to the nearest five hundred thousand dollars (US$500,000) 

"Investment Grade" is defined in Section 11 1(C) 

"Investment Grade Guaranty" is defined in Section 11 .1(C) 

7aRAE .~ . . 
" ~~'~'?"::Permitted Termination" is defined in Section 7(B) 

"Letter of Credit' is defined in Section 11 1(C) 

"Maintenance Deferral Costs" are defined in Section 10 1(D) . 

"Maintenance Schedule" is defined in Section 10 1(A) . 
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"Mankato FaciliN' means Seller's electric generating facility, Seller's 
Interconnection Facilities, and Seller's associated fuel delivery facilities, as identified and 
described in Article 3 and Exhibit C, including, but not limited to, all of the following, the 
purpose of which is to produce and deliver or to support the production and delivery of 
electricity to the Electric Interconnection Point: Seller's equipment, buildings, turbines, 
generators, step-up transformers, output breakers, protective and associated equipment, 
heating and filter separation equipment and associated above-ground and underground 
piping, conditioning, heating, improvements, and other tangible assets, contract rights, 
easements, rights of way, surface use agreements, and other interests or rights in real 
estate reasonably necessary for the construction, ownership, operation, repair and 
maintenance of the electric generating facility that produces the electric capacity and 
energy principally subject to this Agreement The "Mankato Facility" does not include any 
Expansion Equipment . 

"Mankato Interconnection Agreement" means the separate agreement among 
Seller, M ISO and the Mankato Interconnection Provider for electrical interconnection of the 
Mankato Facility to the Mankato Interconnection Provider's System, in the form of 
Attachment R4 to MISO's FERC Electric Tariff, Second Revised Volume No 1, issued 
March 29, 2002 (or such other form as may be agreeable among MISO, the Mankato 
Interconnection Provider and Seller), as such agreement may be amended from time to 
time . 

" Mankato Interconnection Provider" means the Person that owns the transmission 
lines, interconnection facilities and other equipment and facilities with which the Mankato 
Facility interconnects at the Electric Interconnection Point and any successor(s) thereto 

"Mankato Interconnection Provider's System" means the contiguously 
interconnected electric transmission and subtransmission facilities, including the Direct 
Assignment Facilities, over which the Mankato Interconnection Provider has rights (by 
ownership or contract) to provide bulk transmission of capacity and energy from the 
Electric Interconnection Point 

"MAPP" means the Mid-Continent Area Power Pool, a NERC regional electric 
reliability council, or any successor organization . 

"MAPP Capital Expenditures " are defined in Section 18(C) . 

"Material Permits" means the governmental permits, consents, approvals, licenses 
and authorizations listed on Exhibit J 

"MISO" means the Midwest Independent System Operator 

"Mobile-Sierra doctrine " is defined in Section 20..14 

"Monthly Availability Factor"or °MAF" is defined in Section 8.1(C) 
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"Monthly Invoice" is defined in Section 9 1(C) . 

"Monthly Turbine Start Payment" is defined in Section 8 6 

"MPUC" means the Minnesota Public Utilities Commission or any successor 
agency . 

"MW" means megawatt 

"MWh" means megawatt-hour 

"NERC" means the North American Electric Reliability Council or any successor 
organization 

"Net CapabilitV' or "NC" of a Facility is defined in Section 8.1(B) 
-z~fRRVEa_ n~ 

`S~K~"r''=°'« Permitted Termination" is defined in Section 7(C) . 

"NSP Metering " is defined in Section 5 3(A) . 

"Offending Pafil' is defined in Section 20 3(B) 

"Offer" is defined in Section 6.5(B) . 

"Off Peak Months" means all calendar months other than On-Peak Months 

"On-Peak Months" means the calendar months of January, February, June, July, 
August, September and December . 

"Operating Log" is defined in Section 13 5 . 

"Operating Committee" means one representative each from NSP and Seller 
pursuant to Section 10 5 . 

"Operating Procedures " are defined in Section 10 4(B) 

"Operating Reserve" of the Mankato Facility means the undispatched portion of the 
Actual Capacity of the Mankato Facility that (i) is maintained by NSP to provide for 
regulation, load forecasting error, forced and scheduled outages, and system reliability, 
and (ii) qualifies as operating reserve available to NSP for MAPP reporting purposes 

"Other Off-Taker," "Other Off-Taker Contract" and "Other Off-Taker Notice " are 
defined in Section 11 2(B) . 
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"Outside MPUC Approval Date" is defined in Article 7 

"Parent Guarantd' is defined in Section 11 1(C) 

"Party Representative " and "Parties' Representatives" are defined in Section 
13 7(A) 

"Permit Delays" means any delays in the Permit Milestone Date and the Facility 
Acceptance Milestone, pursuant to Section 12 4(B) 

" Permit Milestone Date " means August 1, 2004, subject to potential extension as 
provided below. 

"Person" means any natural person, corporation, partnership, limited liability 
company, trust, governmental agency, or other juridical entity . 

"Point of DeliveN' for a Facility means the electric system point at which Seller must 
make available and deliver to NSP the Contract Energy to be provided by Seller to NSP 
under this Agreement The Point of Delivery for the Mankato Facility shall be the dead end 
structure on the high side of Seller's step-up transformer at the Mankato Facility . The Point 
of Delivery for any Alternate Generation Source shall be the Alternate Delivery Point 
therefor designated by Seller and approved by NSP in accordance with Section 6 5. . 

"Power Factor" = watt output/volt amps output, expressed as a percentage, where 
(Volt amps)Z = (watts)2 + (VAr)2 

"Predicted Net Heat Rate " means the predicted net heat rate for the Mankato 
Facility, stated in Btu/kWh, Higher Heating Value ("HHV"), at Reference Conditions and 
adjusted to reflect projected degradation in equipment performance over the period of 
Commercial Operation, as specified in Exhibit I 

"Prime Rate " is defined in Section 9 2(B) 

"Rated" is defined in Section 11 1(C) 

"Reference Conditions " means the operating and ambient conditions used to 
provide a reference for adjustment in determining the Net Capability and Actual Net Heat 
Rate from testing of the Mankato Facility pursuant to Article 8 The ambient Reference 
Conditions for the Mankato Facility shall be an ambient temperature of six degrees 
Fahrenheit (6° F), sixty eight percent (68%) ambient relative humidity, and standard 
ambient pressure (14 696 psia at mean sea level) adjusted to the Site elevation of eight 
hundred (800) feet above mean sea level . All adjustments to Reference Conditions shall 
be effected using the final design correction curves provided by the manufacturer(s) of the 
Mankato Facility's generating units reflecting expected Mankato Facility equipment 
performance after completion of all equipment tuning and adjustments . The operating 
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Reference Conditions for the Mankato Facility shall be the design parameters 
Mankato Facility generating equipment as follows: 

Fuel Composition: 
Firing/Exhaust Temperature: 
Use of Bleed Air: 
Water and/or Steam Injections Rate: 
Generator Power Factor: 
Type of Inlet Cooler: 

for the 

as delivered by the delivering fuel pipeline 
On - Baseload Firing Curve 
Off 
Off 
10 
Off 

"Replacement Power Costs" means the positive difference (if any) between (A) the 
costs incurred by NSP for the energy and capacity to replace that which Seller, in 
accordance with this Agreement, was required to have made Available to NSP, but failed 
to make Available, less (B) the sum of (i) any payments from NSP to Seller, under this 
Agreement, that were eliminated as a result of such failure and (ii) all Daily Gas Costs that 
NSP would have incurred for Seller to produce and deliver the amount of replaced energy 
from the Facility as Contract Energy hereunder, but which were saved as a result of Seller's 
failure Replacement Power Costs may include, but are not limited to, the amounts paid or 
incurred by NSP for replacement capacity, replacement energy, fuel to produce 
replacement energy, transmission of replacement capacity and energy, and directly 
associated transaction costs 

"Reported Availability ' is defined in Section 5 .2(A) 

"Requirements for Dispatchabilitd" means NSP's Requirements and Compliance 
Standards for Dispatchability, as such may be updated or revised from time to time by 
NSP NSP's current Requirements for Dispatchability are attached hereto as Exhibit A 

" Rolling Availability Factor" or "RAF" is defined in Section 8.1(C) 

"Schedule Acceleration" is defined in Section 12 .4(E) 

"Security Fund " means the letter of credit, guaranty and/or other collateral that Seller 
is required to establish and maintain, pursuant to Section 11 1, as security for Seller's 
performance under this Agreement.. 

"Seller's Back-Up Metering" is defined in Section 5 3(C) 

"Seller's Interconnection Facilities " means the equipment between the high side 
disconnect of the step-up transformer of the Mankato Facility and the Electric 
Interconnection Point, including all related relaying protection and physical structures as 
well as all transmission facilities required to access the Mankato Interconnection Provider's 
System at the Electric Interconnection Point, along with any easements, rights of way, 
surface use agreements and other interests or rights in real estate reasonably necessary 
for the construction, operation, and maintenance of such facilities . On the low side of the 
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step-up transformer, Seller's Interconnection Facilities include Seller's metering, relays, 
and load control equipment as provided for in the Mankato Interconnection Agreement 
Seller's Interconnection Facilities will be located within the Mankato Facility and are 
conceptually depicted in Exhibit C . 

"Shared Facilities" means such portions of the Mankato Facility, including intangible 
rights and tangible property, whether real, personal or mixed, as are necessary or 
convenient for Seller's ownership, use, exploitation, maintenance and/or repair of any 
Expansion Equipment, Seller's sale of any Expanded Capacity, and/or Seller's sale and 
transmission of the electric power generated therefrom 

"Site" means the parcel of real property on which the Mankato Facility and any 
Expansion Equipment will be constructed and located, including any ancillary easements, 
rights of way, surface use agreements, and other interests or rights in real estate 
reasonably necessary for the construction, operation and maintenance of the Mankato 
Facility The Site is more specifically described in Section 3 2 and Exhibit C 

"Subordinated Mortgage" is defined in Section 11 2 

"Subsequent Developer" is defined in Section 7(E) 

"Successor" is defined in Section 12.3(A) 

"System Control Center" or "SCC" means NSP's representative(s) responsible for 
centralized dispatch of generating units within the NSP Control Area 

"Term" means the period of time beginning upon the Commercial Operation Date 
and, absent early termination of this Agreement pursuant to Article 12 or otherwise, ending 
at midnight on the earlier to occur of (i) twenty (20) years following the end of the calendar 
month during which the Facility Acceptance Date occurred, or (ii) September 30, 2026 . 

"Test Energ~l' means energy that is produced by the Mankato Facility, and delivered 
to the applicable Point of Delivery, in order to perform testing of the Mankato Facility 
(including periodic operation on fuel oil) required by this Agreement, by manufacturer's 
recommendations, or by Good Utility Practices .. 

"Test Fuel Costs" are defined in Section 4 8(C) . 

"TSP" is defined in Section 8 .6 . 

"Unrecovered Costs" are defined in Section 7(D) 

Article 2 - Term and Termination 

19 

PUBLIC DOCUMENT -  
NOT PUBLIC DATA HAS BEEN EXCISED

Docket No. IP6949,E002/PA-18-702 
Attachment B - Page 23 of 123



Execution copy 

This Agreement shall become effective as of the date of its execution, and 
thereafter shall remain in full force and effect prior to and through the Term, subject to the 
early termination provisions set forth herein Applicable provisions of this Agreement shall 
continue in effect after termination (including early termination) of the Term to the extent 
necessary to enforce or complete the duties, obligations or responsibilities of the Parties 
arising prior to termination and, as applicable, to provide for final billings and adjustments 
related to the period prior to termination, payment of any money due and owing to either 
Party pursuant to this Agreement, repayment of principal and any interest associated with 
the Security Fund, and the indemnifications specified in this Agreement 

Article 3 - Description of Mankato Facility 

31 Summary 

(A) Seller shall construct, own, operate, and maintain the Mankato 
Facility, which shall be a combined cycle combustion turbine electric generation facility, 
producing energy primarily by natural gas or, as back-up for the Base Capacity, by fuel oil 
combustion The Mankato Facility (i) will not have "black start" capability, and (ii) shall have 
a designed net power output capability of approximately 365 MW under Reference 
Conditions and consist principally of one GE 7FA or 7FB or Westinghouse 501F 
combustion turbine and one HRSG/steam turbine train with duct firing capability.. Exhibit C 
provides a description of the Mankato Facility, including identification of the major 
equipment and components that make up the Mankato Facility . 

(B) Seller and/or its Affiliates shall have the right at any time and from 
time to time to design, engineer, build, own and operate Expansion Equipment, and to sell 
the related Expanded Capacity and associated energy therefrom, consistent with 
applicable federal, state, and local regulatory requirements ; provided, however, that no 
such Expansion Equipment or Expanded Capacity (i) shall affect NSP's dispatch rights 
with respect to the Mankato Facility or any other rights, obligations or ability to perform of 
the Parties under this Agreement, or (ii) shall restrict or otherwise adversely affect the 
Contract Energy that can be generated by the Mankato Facility for NSP under the Facility's 
emissions and other governmental permits. NSP shall have no right or obligation to 
purchase or receive any such Expanded Capacity, the associated energy, or any ancillary 
services associated with such Expansion Equipment, unless Seller and NSP shall have 
agreed to mutually acceptable terms of sale therefor . Seller shall notify NSP if and when 
Seller has broken ground or otherwise commenced installation of any Expansion 
Equipment, which notice shall include a general description of the Expansion Equipment 
and the amount of the expected Expanded Capacity to be available therefrom . 

3.2 Location . 

(A) The Mankato Facility shall be located on the Site and shall be 
identified as the "Mankato Energy Center" A scaled map that identifies the Site, the 
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location of the Mankato Facility on the Site, the location of the Electric Interconnection 
Point, the location of the Fuel Point of Delivery of the Designated Fuel Pipeline, and the 
location of the important ancillary and interconnection facilities, is included in Exhibit C 

(B) Prior to MPUC approval of this Agreement, Seller shall provide to 
NSP a copy of a "Phase I" environmental report with respect to the Site, together with (i) 
any data or information underlying such report, and (ii) confirmation from the inspector that 
the Site complies with all applicable governmental laws, regulations, and requirements 
relating to environmental or occupational health and safety matters and Hazardous 
Materials, and based upon such investigation and to the best of the inspector's knowledge, 
no conditions involving Environmental Contamination exist at or under the Site . In the event 
that the Phase I report specifies that the Site does not meet all applicable governmental 
laws for environmental or occupational health and safety material to the construction, 
ownership and operation of the Mankato Facility, prior to MPUC approval Seller shall either 

(x) select an alternate site for the Mankato Facility, subject to NSP's 
approval, provided that if so approved by NSP, (I) NSP shall have the right to select a 
different interstate gas pipeline to which Seller shall initially interconnect the Mankato 
Facility, subject to Seller's approval, which (if so approved by Seller) shall become the 
Designated Fuel Pipeline under this Agreement, and (II) Seller shall pay or reimburse 
NSP for any incremental capital, fuel, transmission, interconnection and operating costs 
arising out of the differing electric interconnection and transmission arrangements for the 
new site, with no increase in the payments to Seller hereunder; 

(y) terminate this Agreement by written notice to NSP, in which case 
each Party shall be released from all financial and other obligations hereunder except as 
otherwise provided in Section 20 7; or 

(z) acknowledge in writing that Seller will proceed with the 
construction of the Mankato Facility at the Site notwithstanding such issues 

The term "all applicable governmental laws" in this Section 3 2(B) 
shall include all statutes identified in Article 1 under the definition of "Hazardous Materials," 
and all federal, state, and local environmental health and safety statutes, ordinances, 
codes, rules, regulations, orders, and decrees regulating, relating to, or imposing liability or 
standards concerning or in connection with Hazardous Materials 

(C) Upon request by Seller from time to time, NSP shall provide such 
assistance as may be required to allow Seller to obtain leases, easements, or rights-of-
way that are reasonably necessary for the construction, ownership, operation, or 
maintenance of the offsite laterals associated with the Mankato Facility, including gas, 
water, and transmission interconnections, Seller shall pay or reimburse NSP's out-of-
pocket costs incurred in providing any such assistance 

(D) To the extent that NSP owns, or otherwise has the right to grant or 
share easements on, any land over which the offsite laterals associated with the Mankato 
Facility will cross, subject to the requirements of any contractual restrictions in existence on 
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the date of this Agreement and to NSP's Trust Indenture, upon request by Seller from time 
to time, NSP shall execute, deliver and record such easements or other instruments in form 
and substance reasonably acceptable to the Parties, on a quitclaim, "as-is" basis, as are 
necessary to grant use of such land to Seller, at no cost to Seller, provided that such 
easements / instruments do not materially interfere with NSP's use of such land as of the 
date of this Agreement NSP shall make such land available to Seller for any 
environmental testing and other due diligence deemed necessary by Seller from time to 
time, to the extent NSP is legally and contractually permitted to do so. Seller shall pay or 
reimburse NSP for any attorneys' fees and other out-of-pocket costs incurred by NSP in 
connection with any request(s) under this Section 3 2(D) by Seller 

3 3 General Design Seller shall construct and, following the Facility 
Acceptance Date, shall operate and maintain the Mankato Facility according to Good 
Utility Practice(s) and the Mankato Interconnection Agreement.. In addition to the 
requirements of the Mankato Interconnection Agreement, the Mankato Facility shall at all 
times: 

(A) have the required panel space and 125Vdc battery-supplied voltage 
to accommodate NSP's metering, generator telemetering equipment and 
communications equipment; 

(B) use communication circuits to NSP's SCC for the purpose of 
telemetering, supervisory control/data acquisition, and voice communications, as 
required for AGC and fuel management by NSP ; 

(C) be capable of operating on AGC in combined cycle mode; and 

(D) be operable on fuel oil (excluding the duct burners), with sufficient on-
site fuel oil storage capacity and other attributes to allow the Base Capacity to meet 
MAPP requirements for Accreditable Capacity as in effect as of the date hereof 

Article 4 - Construction and Completion of Mankato Facility 

41 Facility Operation . The Mankato Facility shall achieve the Facility 
Acceptance Date, and shall be fully capable of reliably producing the capacity and energy 
to be provided under this Agreement and delivering such capacity and energy to NSP at 
the applicable Point of Delivery, no later than the Facility Acceptance Milestone 

4 .2 Construction Milestones In order to help assure completion of the Mankato 
Facility by the Facility Acceptance Milestone, Seller agrees to meet the Construction 
Milestones 

4.3 Facility Contracts . Seller shall provide to NSP, upon request, to the extent 
available, copies of Seller's contracts with respect to the Mankato Facility for the 
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purchase, delivery and installation of the generating and step-up transformer equipment; 
engineering, procurement and construction ("EPC"), or other general contractor, 
agreements (if any), together with major engineering drawings; applicable electric 
transmission and/or interconnection agreements; and applicable natural gas transportation 
and/or interconnection agreements . Information that is commercially sensitive, confidential 
or proprietary may be redacted from the documents provided to NSP pursuant to this 
Section 4 3 All such contracts shall be deemed Confidential Information of Seller . All 
contracts for the development, construction and operation of the Mankato Facility shall be 
with competent, financially responsible vendors. 

4 4 Progress Reports.. Seller shall submit to NSP, on the first Day of each 
calendar month until the Facility Acceptance Date is achieved, reports with respect to 
Seller's progress towards completion of the Mankato Facility in a form reasonably 
satisfactory to NSP These progress reports shall notify NSP of the current status of 
progress towards each Construction Milestone 

4 5 NSP's Rights During Construction NSP shall have the right to monitor the 
construction and start-up of the Mankato Facility, and Seller shall comply with all 
reasonable requests of NSP with respect to these events . Seller shall cooperate in such 
physical inspections of the Mankato Facility as may be reasonably requested by NSP 
during and after completion of construction While at the Site, NSP's personnel shall 
observe such safety precautions as may be required by Seller and shall conduct 
themselves in a manner that will not interfere with the construction, start-up, or testing of the 
Mankato Facility . All persons visiting the Mankato Facility on behalf of NSP shall comply 
with all of Seller's applicable safety and health rules and requirements NSP's technical 
review and inspection of the Mankato Facility shall not be construed as endorsing the 
design thereof nor as any warranty of safety, durability, or reliability of the Mankato Facility 
All information derived by NSP from such monitoring shall be deemed Confidential 
Information of Seller . 

4 6 Conditions to Facility Acceptance Seller shall notify NSP when in Seller's 
judgment the Mankato Facility has achieved the Facility Acceptance Date, which notice 
shall include evidence reasonably acceptable to NSP of the satisfaction or occurrence of 
all of the conditions set forth in this Section 4 6 ("Conditions ") and shall include a 
declaration by Seller to that effect NSP shall respond in writing within ten (10) Days of 
Seller's notification, either confirming to Seller that all of the Conditions have been satisfied 
or have occurred, or stating with specificity those Conditions which NSP believes have not 
been satisfied or have not occurred NSP's confirmation shall not be unreasonably 
withheld or delayed, and NSP's failure to respond within ten (10) Days of Seller's 
notification shall be deemed to constitute NSP's confirmation to Seller of the satisfaction or 
occurrence of all Conditions Unless one or more of the Conditions has not been satisfied, 
the Facility Acceptance Date shall be deemed to have occurred on the date of Seller's 
notice 
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Review and approval of the Conditions may occur on an on-going and incremental 
basis, pending resolution of any dispute, as Conditions are satisfied The Conditions are: 

A Seller has successfully completed such testing of the Mankato Facility, if any, as is 
required to be conducted prior to the Facility Acceptance Date (i) by the Material 
Permits and/or the Mankato Interconnection Agreement, and (ii) for MAPP 
Accreditation; 

F . Seller is both obligated under, and in compliance with, the Mankato Interconnection 
Agreement; 

G the Subordinated Mortgage contemplated by Section 112 is of record ; 

*91--1-- sAz 

I . all natural gas interconnection and metering arrangements, as described in Section 
5 5, have been completed, are in effect, and are available for the delivery and 
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receipt of natural gas fuel at the Fuel Point of Delivery for the Designated Fuel 
Pipeline ; 

J . a Security Fund meeting the requirements of Section 11 1 is in place ; 

K certificates of insurance evidencing the coverages required by Article 16 have been 
obtained and submitted to NSP by Seller; 

L Seller has submitted to NSP a certification from an officer of Seller as to Seller's 
Invested Equity, evidencing -Invested eEquity as of the Facility Acceptance Date of 

M if the Facility Acceptance Date did not occur by the Facility Acceptance Milestone, 
Seller has paid to NSP all undisputed Delay Damages that have been invoiced by 
NSP, payment of which by Seller is overdue ; and 

N . Seller has submitted to NSP a certificate of an officer of Seller familiar with the 
Mankato Facility stating that (i) after due inquiry, all permits, consents, licenses, 
approvals, and authorizations required to be obtained by Seller from any 
Governmental Authority to construct and/or operate the Mankato Facility in 
compliance with applicable law and this Agreement have been obtained and are in 
full force and effect, and (ii) Seller is in compliance with the terms and conditions of 
this Agreement in all material respects 

4 7 Partial Completion Declaration In the event that only a portion of the 
Mankato Facility has satisfied all Conditions, if Seller so requests, NSP may, in its sole 
discretion, declare a "Partial Completion Declaration" that Commercial Operation has 
been achieved with respect to that portion of the Mankato Facility . From and after the date 
of a Partial Completion Declaration, all of the rights and duties of the Parties shall continue, 
including (i) payments for capacity and energy under Article 8, which shall be prorated for 
the portion of the Mankato Facility included in the Partial Completion Declaration, and (ii) 
the Delay Damages, if any, due under Section 12 4(A), prorated for the portion of the 
Mankato Facility not included in the Partial Completion Declaration . 

4 8 Test Enerqy . 

(A) At least twenty four (24) hours prior to each transmission of Test 
Energy from the Mankato Facility, regardless of whether Test Energy is to be purchased by 
NSP pursuant to this Section 4 8, Seller shall notify NSP by phone of the purchaser and the 
expected timing, magnitude and duration of such transmission . Thereafter Seller shall 
keep NSP informed by phone, in real time, of any material changes to such information, 
until the test of the Mankato Facility is completed . 

(B) Prior to the Facility Acceptance Date, at Seller's option from time to 
time, Seller may sell and deliver to NSP, and NSP shall purchase and accept delivery, at 
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the applicable Point of Delivery, any or all Test Energy generated by the Mankato Facility, 
at a payment rate of fifteen dollars ($15) per MWh If and to the extent that Seller does not 
elect to sell Test Energy to NSP prior to the Facility Acceptance Date, Seller may sell such 
Test Energy to any third party purchaser Seller shall be responsible for the procurement 
and costs of all fuel required to produce energy from the Mankato Facility prior to the 
Facility Acceptance Date 

(C) After the Facility Acceptance Date, Seller may and shall conduct such 
testing of the Mankato Facility as is required by this Agreement or otherwise by Good 
Utility Practices The Parties shall use commercially reasonable efforts to schedule any 
testing during such periods when NSP otherwise is dispatching the Mankato Facility 

(i) To the extent that Seller tests the Mankato Facility during such 
period(s) when NSP otherwise is dispatching the Mankato Facility, (a) NSP shall purchase 
the resulting Test Energy as Contract Energy, in accordance with the provisions of Section 
8 3, (b) such dispatch shall include operation on fuel oil if, as and when required by 
manufacturer's recommendations and/or Good Utility Practices, not to exceed thirty (30) 
minutes per dispatch period, (c) NSP shall pay Turbine Start Payment(s) in connection 
therewith, and (d) NSP shall pay all related fuel costs, per Section 5.6 and Section 5 '7 

(ii) To the extent that Seller tests the Mankato Facility during such 
period(s) when NSP otherwise is not dispatching the Mankato Facility, Seller may elect 
whether to sell the resulting Test Energy to NSP. 

(a) If Seller elects to sell Test Energy to NSP pursuant to this 
Section 4 8(C)(ii), (I) NSP shall purchase such Test Energy at a payment rate of fifteen 
dollars ($15) per MWh, in lieu of payment pursuant to Section 8 3, (II) no Turbine Start 
Payment(s) shall be payable in connection with any such testing, and (III) Seller shall 
reimburse NSP for all Test Fuel Costs to produce such Test Energy 

(b) If Seller elects not to sell Test Energy to NSP pursuant to 
this Section 4.8(C)(ii), (I) Seller may sell such Test Energy to any third party purchaser 
on an interruptible basis, subject to NSP's dispatch rights hereunder, and (II) Seller shall 
reimburse NSP for all Test Fuel Costs to produce such Test Energy 

(iii) For purposes of this Section 4.8, 'Test Fuel Costs" means (a) 
the quantity of fuel consumed by the test (measured in MMBtu's) multiplied by the 
applicable Daily Gas Cost, when the Mankato Facility is operated on natural gas fuel, or (b) 
the quantity of fuel oil consumed by the test, multiplied by the sum of the applicable prompt 
month settlement price for heating oil as traded on NYMEX plus $0 05, when the Mankato 
Facility is operated on fuel oil 

Article 5 - Delivery, Availability Reporting, Metering and Fuel Supply 

5 1 Delivery Arrangements Seller shall be responsible for (i) all interconnection, 
electric losses, transmission, ancillary service arrangements and costs required to deliver, 
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on a firm transmission service basis, the Actual Capacity and Contract Energy (including 
Test Energy, in the case of the Mankato Facility) from each Facility to the applicable 
Point(s) of Delivery, (ii) entering into a Mankato Interconnection Agreement for the Mankato 
Facility, and (iii) arranging and (as between the Parties) paying for construction of the 
Direct Assignment Facilities Except for the foregoing, NSP shall be responsible for all 

electric losses, transmission, ancillary service arrangements and costs required to receive 
the Actual Capacity, the Contract Energy and any Test Energy purchased by NSP at the 
applicable Point(s) of Delivery, and to transmit and deliver such capacity and energy to 
points beyond the Point(s) of Delivery . 

5 2 Availability Reporting , 

(A) Beginning as of the Facility Acceptance Date, Seller shall provide to 
NSP's SCC accurate and timely updates on the current Availability of the Actual Capacity 
of the Mankato Facility ("Reported Availability') NSP shall have the right to verify at any 
time, without prior notice to Seller, Seller's current Reported Availability To verify Seller's 
Reported Availability, NSP shall dispatch/schedule the Mankato Facility at the level of 
Reported Availability ("Availability Verification Test") Deficiencies greater than 3% 
(rounded upward to the next whole MW) between the tested Availability and the Reported 
Availability ("Deficienc ') will result in derating the Actual Capacity of the Mankato Facility 

to the level of the tested Availability for the then current hour and all subsequent hours until 

Seller reports a revised level of available Actual Capacity . Upon receiving notice from 
Seller of a revised Reported Availability, NSP shall have the option of conducting a second 
Availability Verification Test. . If NSP chooses not to conduct a second Availability 
Verification Test at that time, the Actual Capacity will be considered Available to the full 
level of Seller's Reported Availability until NSP conducts a subsequent Availability 
Verification Test. The resulting amount of Actual Capacity Available for any individual hour 
shall be integrated over the hour, on a prorated basis, to reflect any updates in Seller's 
Reported Availability made effective during such hour 

(B) NSP will notify Seller as soon as possible by telephone and thereafter 
in writing whenever an Availability Verification Test has identified a Deficiency in the 
Seller's Reported Availability for the Mankato Facility . A second and any subsequent 
Deficiencies in any billing month shall result in a retroactive derating of the Actual Capacity 
of the Mankato Facility to the capacity level achieved in the most recent Availability 
Verification Test . The period for retroactive adjustment will be all prior hours in which 
Seller's most recent Reported Availability was continuously in effect and unverified by NSP 
In no event will the period for retroactive Availability adjustments exceed ten (10) Days or 
extend beyond the frst Day of the billing month Three (3) Deficiencies in any two (2) 
consecutive billing months shall result in a five percent (5%) reduction in the Capacity 
Price, as set forth in Section 8.1, applicable to the subsequent two billing months, for the 
Mankato Facility 
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5 3 Electric Meterinq 

(A) NSP shall specify and install revenue-grade Electric Metering 
Devices ("NSP Metering"), on the high side of Seller's step-up transformer on the Site, 
directly on tie NSP side of the Point of Delivery . If NSP Metering cannot be installed 
directly at the Point of Delivery, meter readings will be adjusted to reflect any parasitic 
loads and/or other losses from the NSP Metering to or from the Point of Delivery, as 
applicable . All NSP Metering shall be sealed, and only NSP shall break the seal when the 
NSP Metering is to be inspected, tested and/or adjusted NSP shall supply metering 
current transformers ("CRTs") and potential transformers ("PTs"), and Seller shall install 
such CRTs and PTs on a Seller-supplied metering structure Additionally, Seller shall 
install two (2), two-inch conduits from the metering CRTs and PTs to a junction point near 
the metering structure and two (2) four-inch conduits from that junction point to the NSP 
panel . Seller shall run shielded cables meeting NSP's specifications, between the 
metering structure and the NSP panels . NSP shall provide data pulses to Seller from the 
NSP Metering 

(B) NSP, at its own expense, shall inspect and test all NSP Metering prior 
to the Facility Acceptance Date and at least annually thereafter . Upon request by Seller, 
NSP shall perform additional inspections or tests of the NSP Metering and shall permit a 
qualified representative of Seller to witness the testing of any Electric Metering Device 
The actual expense of any such requested additional inspection or testing shall be borne 
by Seller, unless upon such inspection or testing the NSP Metering is found to register 
inaccurately by more than the allowable limits established in Section 5.4 (in which event the 
expense of the requested additional inspection or testing shall be borne by NSP) . NSP 
shall provide Seller with reasonable advance notice of, and permit a representative of 
Seller to witness and verify, all inspections and tests of the NSP Metering, provided that 
Seller shall not unreasonably interfere with or disrupt the activities of NSP, and shall comply 
with all of NSP's safety standards, in connection with its witnessing of testing of NSP 
Metering ; and provided further that the failure of Seller to send a representative to witness 
the testing of NSP Metering shall not affect the validity of such test If requested by Seller in 
writing, NSP shall provide copies of any inspection or testing reports to Seller. 

(C) Seller may elect to install and maintain, at its own expense, backup 
revenue-grade metering devices and, if Seller installs Expanded Capacity, Seller shall (if 
so requested by NSP) install and maintain, at its own expense, appropriate revenue-grade 
submetering devices for the Mankato Facility (either, "Seller's Back-Up Metering") in 
addition to the NSP Metering . Seller, at its own expense, shall inspect and test Seller's 
Back-Up Metering (if any) upon installation and at least annually thereafter Upon request 
by NSP, Seller shall perform additional inspections or tests of Seller's Back-Up Metering 
and shall permit a qualified representative of NSP to inspect or witness the testing of 
Seller's Back-Up Metering The actual expense of any such requested additional 
inspection or testing shall be borne by NSP unless, upon such inspection or testing, 
Seller's Back-Up Metering is found to register inaccurately by more than the allowable 
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limits established in Section 5 4 (in which event the expense of the requested additional 
inspection or testing shall be borne by Seller) Seller shall provide NSP with reasonable 
advance notice of, and permit a representative of NSP to witness and verify, all inspections 
and tests of Seller's Back-Up Metering (if any), provided that NSP shall not unreasonably 
interfere with or disrupt the activities of Seller, and shall comply with all of Seller's safety 
standards, in connection with its witnessing of testing of Seller's Back-Up Metering; and 
provided further that the failure of NSP to send a representative to witness the testing of 
Seller's Back-Up Metering shall not affect the validity of such test. If requested by NSP in 
writing, Seller shall provide copies of any inspection or testing reports to NSP 

(D) Subject to Section 5 4, the NSP Metering and, if Expanded Capacity 
is installed, Seller's Back-Up Metering shall be the primary Electric Metering Device(s) for 
purposes of measuring the Contract Energy generated by the Mankato Facility during the 
Term 

(E) In the event of any irreconcilable conflict between this Section 5 3 and 
the Mankato Interconnection Agreement, the Mankato Interconnection Agreement shall 
control 

5 4 Inaccurate Meters 

(A) If the NSP Metering fails to register or is found upon testing to be 
inaccurate by more than one percent (10%), an adjustment to the payments due from NSP 
to Seller with respect to Contract Energy generated by the Mankato Facility shall be made 
correcting all measurements by the inaccurate or defective NSP Metering for both the 
amount of the inaccuracy and the period of the inaccuracy, in the following manner: 

(i) If Seller's Back-Up Metering has been installed and has been 
tested and maintained in accordance with Section 5 3, the Parties shall use Seller's Back-up 
Metering to determine the amount of the payment adjustment required due to such 
inaccuracy Data from Seller's Back-up Metering shall be adjusted for losses to the Point of 
Delivery In the event that no Seller's Back-Up Metering is installed, or if Seller's Back-up 
Metering is also found to be inaccurate by more than one percent (1%), the Parties shall 
estimate the amount of the necessary adjustment on the basis of deliveries of Contract 
Energy from the Mankato Facility during periods of similar operating conditions when the 
NSP Metering was registering accurately . 

(ii) The payment adjustment shall be made for the period during which 
inaccurate measurements were made . In the event that the Parties cannot agree on the 
actual period during which the inaccurate measurements were made, the period during 
which the measurements are to be adjusted shall be the shorter of (i) the last one-half ('/z) of 
the period from the most recent preceding test of the NSP Metering to the test that found the 
NSP Metering to be defective or inaccurate, or (ii) the one hundred eighty (180) Days 
immediately preceding the test that found the NSP Metering to be defective or inaccurate 
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(iii) To the extent that the adjustment period covers a period of 
deliveries for which payment has already been made by NSP, NSP shall use the corrected 
measurements as determined in accordance with this Section to recompute the amount due 
for the period of the inaccuracy and shall subtract the previous payments by NSP for this 
period from such recomputed amount. If the difference is a positive number, the difference 
shall be paid by NSP to Seller; if the difference is a negative number, the difference shall be 
paid by Seller to NSP, or at the discretion of NSP, may take the form of an offset to payments 
due to Seller from NSP. Payment of such difference by the owing Party shall be made not 
later than thirty (30) Days after the owing Party receives notice of the amount due, unless 
NSP is entitled to and elects payment via an offset . 

(B) If and when the NSP Metering, or Seller's Back-Up Metering, is found 
to be defective or inaccurate, regardless of the magnitude of the error, the affected 
metering shall be adjusted, repaired, replaced, and/or recalibrated as near as practicable 
to a condition of zero error by the Party owning such defective or inaccurate metering, at 
that Party's expense . 

5.5 Natural Gas Fuel Supply Interconnection and Metering . 

(A) Seller shall construct and test (or shall cause the Designated Fuel 
Pipeline to construct and test) and have all of the Designated Fuel Pipeline's 
Interconnection Facilities ready for commercial operation timely, to allow Seller to meet the 
Facility Acceptance Milestone and each other affected Construction Milestone 

(B) Subject to the provisions of Section 5 5(C) below, (i) Seller shall be 
responsible for the cost, construction, testing, operation, maintenance and repair of all of 
the Mankato Facility's Gas Interconnection Facilities, (u) Seller shall obtain or cause to be 
obtained all necessary easements, rights-of-way and other real property rights and all 
permits, licenses or other approvals required for the construction, operation and 
maintenance of the Gas Interconnection Facilities, and (iii) Seller shall cause the Gas 
Interconnection Facilities to be completed and ready for delivery of Acceptable Natural 
Gas Fuel from the Fuel Point(s) of Delivery on or before the applicable Construction 
Milestone Date set forth in Exhibit B.. In addition, at the cost and option of NSP, Seller 
shall cause to be installed a separate gas tap at the upstream flange of the Fuel Point of 
Delivery to interconnect to a second pipeline to be designated by NSP . 

(C) Seller acknowledges that NSP may seek to cause the Designated 
Fuel Pipeline or another fuel supplier to build and fund some or all of the Designated Fuel 
Pipeline's Interconnection Facilities and/or the Mankato Facility's Gas Interconnection 
Facilities (either, 'Fuel Interconnections "), in connection with a long-term commitment by 
NSP to purchase Acceptable Natural Gas Fuel and/or gas transportation services from the 
Designated Fuel Pipeline or another fuel supplier . Seller shall cooperate with NSP in 
connection with any such effort, including providing to NSP from time to time upon request 
Seller's budgeted costs for its construction of all or any designated portion(s) of the Fuel 
Interconnections Notwithstanding Section 5 5(B), NSP shall have the right to cause the 
Designated Fuel Pipeline or other fuel supplier acceptable to Seller to design, engineer 
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and construct all or any substantial portion of the Fuel Interconnections, at the cost (as 
between the Parties) of NSP . Any such election by NSP shall be effected by notice to 
Seller at anytime prior to the earlier to occur of (I) October 1, 2004, or (II) Seller's execution 
of the Gas Interconnection Agreement, which notice shall specify the portion of the Fuel 
Interconnections to be designed, engineered and constructed by the Designated Fuel 
Pipeline or other fuel supplier . In connection with any election by NSP under this Section 
5 5(C), Seller shall provide such cooperation to NSP, at no material out-of-pocket cost to 
Seller, as NSP may reasonably request from time to time . In the event of any such election 
by NSP, 

(i) the contractor that will build the affected portion of the Fuel 
Interconnections will be subject to Seller's approval ; 

(ii) NSP shall provide or shall cause the contractor to provide in 
favor of Seller such bonds and indemnities as are customary and appropriate to the 
scope and location of the work; 

(iii) the affected portion of the Fuel Interconnections shall meet or 
exceed all of Seller's original specifications therefor; 

(iv) in the event that the affected portion of the Gas Interconnection 
Facilities are built with a capacity or with other specifications in excess of the 
capacity and specifications required for the Mankato Facility, Seller shall pay the 
incremental cost of the affected Gas Interconnection Facilities in excess of the cost 
required to service the Mankato Facility ; and 

(D) Prior to or following COD, Seller shall accommodate NSP's 
reasonable request to interconnect the Mankato Facility with one or more additional natural 
gas delivery pipelines at the most convenient practicable point, and to designate the 
resulting fuel interconnection point(s) as additional Fuel Point(s) of Delivery under this 
Agreement; provided, however, that (i) as between the Parties, NSP shall be solely 
responsible for providing and installing (at NSP's risk and cost) all natural gas 
interconnection, conditioning and metering facilities required to establish such additional 
interconnection(s) ; (ii) none of such additional interconnection(s) will interfere with the 
operation of the Mankato Facility or any Expansion Equipment; (iii) each such additional 
interconnection will deliver Acceptable Natural Gas Fuel at a pressure of not less than five 
hundred fifty (550) psig ; and (iv) the contractor for the construction of each such additional 
interconnection shall be acceptable to Seller Seller shall provide such cooperation as 
NSP may reasonably request, without material out-of-pocket cost to Seller, for the purpose 
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of constructing and maintaining the additional natural gas interconnection and metering 
facilities required at any such additional Fuel Point(s) of Delivery . 

(E) If and when Seller adds any Expanded Capacity, Seller shall take 
such steps, including (if so requested by NSP) installation of utility-grade fuel sub-metering 
on the Site ("Expansion Fuel Metering "), at Seller's expense, as may be necessary or 
appropriate consistent with Good Utility Practices to separately measure the fuel 
consumed by the Mankato Facility to produce Contract Energy (including any Test Energy 
economically dispatched by NSP) vs . the fuel consumed by the Expanded Capacity In the 
event that Expansion Fuel Metering is installed, Seller shall (i) maintain such equipment in 
accordance with accepted natural gas industry standards and the delivering pipeline's tariff 
requirements, and (ii) test such equipment as least once annually (or at such other intervals 
as may be required by any agreement between Seller and any Other Off-Taker), at the cost 
(as between the Parties) of Seller. The protocol for testing any Expansion Fuel Metering 
shall be consistent with the delivering pipeline's tariff Seller shall provide NSP with at least 
ten (10) Days' advance notice of such tests and a representative of NSP shall be permitted 
to witness such tests; provided, however, that (I) such NSP representative shall not 
unreasonably interfere with or disrupt the activities of Seller and shall comply with all of 
Seller's safety standards, and (II) the failure of NSP to send a representative shall not affect 
the validity of any such test Seller shall provide to NSP copies of all test data and testing 
reports with respect to Seller's Expansion Fuel Metering (if any), upon request by NSP 

(F) The fuel meter included in the Designated Fuel Pipeline's 
Interconnection Facilities (or, if applicable, in the interconnection facilities of any alternate 
natural gas delivery pipeline added pursuant to Section 5.5(D)) and any Expansion Fuel 
Metering shall be the primary fuel meter(s) for purposes of this Agreement . As between 
the Parties, NSP shall be responsible for testing or arranging the testing of the delivering 
pipeline's fuel meter(s) from time to time, in accordance with the applicable pipeline's tariff 
and testing protocols NSP shall deliver to Seller at least thirty (30) Days' prior notice, 
unless the pipeline provides less notice (in which case NSP shall deliver to Seller as much 
notice as possible), of each test of the pipeline fuel meter(s) Subject to the pipeline's 
safety requirements and other procedures, Seller shall have the right and opportunity to 
witness each test of the pipeline's fuel meter(s) ; provided that any failure by Seller to 
witness any test shall not affect its validity If, when and to the extent so permitted by any 
delivering pipeline, Seller may request additional testing of the pipeline's fuel meter, with 
any such additional testing to be conducted (as between the Parties) at Seller's expense 
NSP shall provide copies of all test data and testing reports to Seller, upon Seller's 
request Disputes regarding the allocation of natural gas volumes and associated billings 
with the delivering pipeline, including meter reading adjustments for prior periods, shall be 
resolved in accordance with the delivering pipeline's tariff 

(G) Unless and until Seller adds Expanded Capacity, NSP shall be the 
operator of the Fuel Point(s) of Delivery, commencing as of the Facility Acceptance Date 
As the operator of the Fuel Point(s) of Delivery, NSP shall be responsible for all volume 
confirmations, allocations and balancing functions with the applicable pipeline(s) Seller 
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shall be responsible for all natural gas physical flow activities, such as flow controls, valve 
operation, and contacting the delivering pipeline to initiate gas flow through the Mankato 
Facility's Gas Interconnection Facilities 

(H) Seller may install back-up fuel metering at the Mankato Facility at its 
expense and, if so requested by NSP prior to or following the Facility Acceptance Date, 
shall install back-up fuel metering at the Mankato Facility at NSP's expense (either, "Back-

Up Fuel Metering ") . In the event that Back-Up Fuel Metering is installed, Seller shall (i) 
maintain such equipment in accordance with accepted natural gas industry standards and 

the delivering pipeline's tariff requirements, and (ii) test such equipment as least once 
annually, at the cost of Seller NSP shall have the right to have testing of any Back-Up Fuel 

Metering done on a more frequent basis, provided that NSP pays for the cost of such 
additional testing The protocol for testing any Back-Up Fuel Metering shall be consistent 
with the delivering pipeline's tariff Seller shall provide NSP with at least thirty (30) Days' 
advance notice of such tests and a representative of NSP shall be permitted to witness 

such tests; provided, however, that (I) such NSP representative shall not unreasonably 
interfere with or disrupt the activities of Seller and shall comply with all of Seller's safety 
standards, and (II) the failure of NSP to send a representative shall not affect the validity of 
any such test Seller shall provide to NSP copies of all test data and testing reports with 
respect to Seller's Back-Up Fuel Metering (if any), upon request by NSP 

5 6 Natural Gas Fuel Delivery . 

(A) Beginning as of the Facility Acceptance Date, NSP shall procure, pay 
for, and cause to be delivered to Seller at one or more Fuel Point(s) of Delivery, sufficient 
Acceptable Natural Gas Fuel at a pressure of not less than five hundred and fifty (550) psig 
required for Seller to start-up the Mankato Facility and produce the Contract Energy 
dispatched by NSP, and as required to produce Test Energy after such date Seller shall 
be responsible for all costs incurred in connection with the delivery of Acceptable Natural 
Gas Fuel from the Fuel Point(s) of Delivery to the Mankato Facility Seller shall not use any 
gas purchased by NSP for the purposes of building heat or water heaters Seller's natural 
gas (dew point) heaters, if installed, shall not exceed a rating of 10 MMBTu's per hour to be 
used only during start-up of the Facility 

(B) In the event that NSP is unable to procure and deliver Acceptable 
Natural Gas Fuel to any Fuel Point(s) of Delivery for any period of time, NSP shall have the 
right to (i) dispatch the Base Capacity on fuel oil, subject to the terms and/or conditions set 
forth in the Mankato Facility's permits, (ii) suspend dispatching Contract Energy from the 
Mankato Facility, (iii) require Seller to modify (at NSP's risk and cost) the Facility turbine 
units and/or other equipment so as to allow the Mankato Facility to utilize the natural gas 
fuel supply available from the upstream natural gas pipeline(s) at the Fuel Point(s) of 
Delivery, provided that such modification would not void the manufacturers warranty for 
such equipment then in effect and would not materially and adversely impact the operation 
of such equipment, and/or (iv) require Seller to construct and operate an appropriate 
natural gas conditioning facility (at NSP's risk and cost), at a mutually agreeable and 
reasonably convenient location on the Site, so that the natural gas fuel delivered by NSP 
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may be conditioned to conform to the specifications for Acceptable Natural Gas Fuel . In 
the event that NSP requires Seller to take any action pursuant to clause (iii) or clause (iv), 
NSP shall indemnify Seller for all net costs incurred by Seller as a result of such 
modification, including the actual cost of any such modification, increased operation and 
maintenance costs, and any adverse effects on availability of the Mankato Facility . 

5.7 Fuel Oil Supply Interconnection Metering and Payment As part of the 
Mankato Facility, Seller shall install one or more fuel oil storage tanks with an aggregate 
usable capacity of at least three hundred thousand (300,000) gallons to allow NSP to 
dispatch the Mankato Facility on fuel oil, subject to limitations set forth in the Mankato 
Facility Air Permit . Seller shall be responsible and shall pay for the construction, testing, 
loading, operation, maintenance and repair of all fuel oil storage tanks, interconnections 
and metering equipment required (A) to receive fuel oil by truck on the Site, (B) to deliver 
and meter such fuel oil from storage to the Mankato Facility's generating units, and (C) to 
fully operate the Base Capacity on fuel oil Seller shall maintain and test the fuel oil 
meter(s) from time to time in accordance with manufacturer's recommendations and Good 
Utility Practices All fuel oil shall meet or exceed each of the specifications for fuel oil set 
forth on Exhibit D-3 Seller shall fill all fuel oil storage tanks on the Site prior to the Facility 
Acceptance Date, in such amount as may be directed by NSP and at a cost as agreed to 
by NSP (or, if more, in such amount as Seller may reasonably require for testing of the 
Mankato Facility) . Upon invoice by Seller following the Facility Acceptance Date, NSP 
shall pay or reimburse Seller for the costs of the initial fill less the Test Fuel Costs of fuel oil 
consumed by the Mankato Facility for pre-acceptance testing Thereafter, NSP shall 
arrange and pay for all subsequent fills of the fuel tank(s), as and when desired by NSP At 
the end of the Term of this Agreement, (i) Seller shall pay to NSP the then-current market 
value of the fuel oil in storage at the Mankato Facility, and (ii) such fuel oil shall be and 
become the property of Seller 

Article 6 - Obligation to Sell and Purchase Capacity and Energy 

61 Sale and Purchase . Beginning an the Commercial Operation Date and 
continuing through the end of the Term, subject to the terms and conditions of this 
Agreement, (A) Seller shall sell and provide capacity to NSP and NSP shall accept and 
purchase capacity from Seller, in accordance with this Agreement, and (B) if and to the 
extent dispatched/scheduled by NSP, Seller shall use such capacity to generate and 
deliver Contract Energy to NSP at one or more Points of Delivery Beginning upon the 
Facility Acceptance Date, Seller shall provide such capacity and associated Contract 
Energy from the Mankato Facility, subject to Section 6 5(B) In the event that the Facility 
Acceptance Date does not occur by the Commercial Operation Date, Seller shall provide 
such capacity and associated Contract Energy from one or more Alternate Generation 
Sources until the Facility Acceptance Date, per Section 6 5(A) . Seller shall not curtail or 
interrupt deliveries of capacity and/or energy from any Facility for economic reasons 
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6 .2 Dispatch of Mankato Facility 

(A) NSP shall not dispatch the Mankato Facility at less than sixty percent 

(60%) of the Base Capacity, or such other minimum load as may be specified in 

connection with Seller's permits, nor (except in connection with Emergencies) shall NSP 

start the Mankato Facility in simple cycle mode if the steam generator is then available . 
Subject to the foregoing, NSP's SCC shall have the right to determine, in accordance with 

Good Utility Practice, the dispatch control of the Mankato Facility, including the Facility's 
start-ups, shutdowns, generation loading levels and Power Factor levels associated with 

the Actual Capacity and Contract Energy NSP shall make reasonable efforts to provide 
Seller at least twenty-four (24) hours advance notice of the Mankato Facility's generation 

levels anticipated by NSP, provided that such notice shall be subject to and may be pre-

empted by real-time operating conditions on NSP's electric system including Emergency, 
reliability, stability and economic conditions . 

(B) In the event of a trip of any generating unit during any period when the 
Mankato Facility has been dispatched by NSP, Seller shall restart such unit if (and only if) 

so directed by the SCC 

(C) Nothing in this Agreement shall be construed to require NSP to 
dispatch the Mankato Facility during the Term during any particular period, for any 

particular number of starts, or for any particular length of time 

6 3 Operating Reserve . Beginning as of the Facility Acceptance Date, all 

Operating Reserve shall be deemed to have been purchased by NSP, shall be made 
available to NSP as Operating Reserve, and shall be activated by Seller when needed and 

called upon by NSP.. Seller shall use reasonable commercial efforts to maximize the 
Operating Reserve available to NSP from the Mankato Facility, consistent with and subject 

to Good Utility Practice, provided that Seller shall not be required to make any capital 
expenditures or incur any material increased operating expenses in connection with such 
efforts . 

6 4 Title and Risk of Loss . 

(A) As between the Parties, (i) Seller shall be deemed to be in control of 

the Actual Capacity, Contract Energy and Test Energy output from each Facility up to the 
Point of Delivery, (ii) NSP shall be deemed to be in control of the Actual Capacity, the 

Contract Energy, and the Test Energy purchased by NSP, from and after delivery and 
receipt at the Point of Delivery, and (iii) title and risk of loss related to the Actual Capacity, 

the Contract Energy and the Test Energy purchased by NSP (including any damages 
arising therefrom) shall transfer to NSP at the Point of Delivery . 

(B) Title to the natural gas fuel supplied to the Mankato Facility to produce 
Contract Energy and Test Energy following the Facility Acceptance Date shall transfer to 
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Seller at the Fuel Point(s) of Delivery unless (i) sales, use, excise and/or other taxes would 
be payable as a consequence of such transfer, and (ii) such taxes could be avoided if NSP 
took / retained title to such natural gas fuel at the Fuel Point(s) of Delivery instead (in which 
case, at NSP's option, title to the natural gas fuel supplied to the Mankato Facility to 
produce Contract Energy and Test Energy following the Facility Acceptance Date shall 
transfer to/ be retained by NSP at and from the Fuel Point(s) of Delivery) . Regardless, as 
between the Parties, Seller shall be deemed to be in control of such natural gas fuel (and 
shall assume the risk of loss and any damages arising therefrom) from and after the Fuel 
Point(s) of Delivery 

6 5 7r/IAo6 !~~ 

(A) Prior, to Facility Acceptance . 

G7~-` SEG2~ 
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(B) Following Facility Acceptance 
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(C) General . 
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6 6 ISO Intervention In the event that an independent system operator, regional 
transmission organization, or other Governmental Authority with jurisdiction assumes 
responsibility for the scheduling and dispatch of any Facility, the Parties shall modify the 
scheduling / dispatch procedures for the Facility as necessary to comply with such 
organization's dispatch procedure . 

Article 7 - MPUC Approval 

(A) This Agreement is subject to review and approval by the MPUC . NSP 
shall use commercially reasonable efforts to obtain MPUC approval of this Agreement 
pursuant to Minnesota law and MPUC bidding requirements, as soon as reasonably 
practicable following the date hereof, subject only to ongoing prudency review of NSP's 
purchase hereunder The Parties shall cooperate in NSP's efforts to obtain MPUC 
approval 
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(B) Notwithstanding any provisions of this Agreement to the contrary, 
NSP shall have the right to terminate this Agreement, without any obligation to Seller as a 

result of such termination other than as set forth in Section 7(D), subject to Seller's 
extension- rights under Section 7(C), by notice to Seller (i) at any time prior to 

(the "Outside MPUC Approval Date") as a consequence of MPUC 
disapproval of this Agreement, or MPUC approval of this Agreement with conditions 

reasonably and materially unacceptable to NSP, or (ii) at any time during ' f~r--, as a 
consequence of failure or refusal of the MPUC to approve this Agreement without 
conditions reasonably and materially unacceptable to NSP, by the Outside MPUC 
Approval Date (either (i) or (ii), a = `° ermitted Termination") Absent such notice of 

a $~r_=, Permitted Termination, this Articl 7 shall be of no effect, and this Agreement 
shall remain in full force and effect thereafter -, Trndc fetre,f 

(C) In the event that NSP delivers to Seller a notice of a June 30 
Permitted Termination pursuant to Section ,7(B), Seller shall have the right to extend the 
Outside MPUC Approval Date to ~' ~i~?~tiE- S~~~T=-', by notice to NSP within ten (10) 
Business Days following receipt of NSP's notice of the ° Permitted Termination, to 
allow additional time for MPUC approval (if the MPUC has not disapproved this 
Agreement by J'"R4 ~er-') or to allow Seller to seek reconsideration and/or appeal 
(if the MPUC has disapproved or if the MPUC has approved this Agreement with 
conditions unsatisfactory to NSP) In the event of any such election by Seller to extend the 
Outside MPUC Approval Date, 

(i) NSP shall have the right to terminate this Agreement, without 
any obligation to Seller as a result of such termination other than as set forth in 
Section 7(D), by notice to Seller at any time during : 7~WDF~-, as a 
consequence of (a) failure or refusal of the MPUC to approve this Agreement 
without conditions reasonably and materially unacceptable to NSP, by 
~'7UD¬;`5 '~IZ~'Z" :;: . *; or (b) an inability by Seller to successfully appeal or cause 
the MPUC to reverse any disapproval of this Agreement, by 
(either (a) or (b), a ~ TP.~XkcREX- Permitted Termination") ; and 

(ii) absent such notice of a -1~9r7-c~' Permitted Termination, 
this Article 7 shall be of no effect, and this Agreement shall remain in full force and 
effect thereafter. 

~zkDE =- 
(D) At any time within six (6) months following any SWr~ Permitted 

Termination (unless Seller exercises its extension rights pursuant to Section 7(C)) or within 
six (6) months following any = - R&`7'--' Permitted Termination (if Seller exercises its 
extension rights pursuant to Section 7(C)), Seller may invoice NSP for all of Seller's 
Unrecovered Costs. Any such invoice shall include a line-item breakdown of such 
Unrecovered Costs NSP shall pay any such invoice within thirty (30) Days following 

receipt or, in the event of audit thereof by NSP per Section 7(F), within thirty (30) Days 
following completion of the audit For purposes of this Agreement, Seller's "Unrecovered 

40 

PUBLIC DOCUMENT -  
NOT PUBLIC DATA HAS BEEN EXCISED

Docket No. IP6949,E002/PA-18-702 
Attachment B - Page 44 of 123



PUBLIC DOCUMENT 
TRADE SECRET DATA EXCISED 

Execution copy 

Costs" -means-x=-=-' .- =TtZbt~ 

For the avoidance of doubt, if Seller 
exercises its right under Section 7(C) to extend the Outside MPUC Approval Date to 

T--s., T , v sa. 

- ;; Seller's Unrecovered Costs nevertheless shall be calculated as if 
NSP issued notice of a ~ Permitted Termination and Seller declined to exercise its 
consequent extension rights L-- TRApg ~~ 

(E) In the event that, following any payment by NSP of Unrecovered Costs 
pursuant to this Article 7, Seller, any Affiliate of Seller, or any other Person which acquires 
rights to the Site through Seller or any Affiliate of Seller (a 'Subsequent Developei"), 
continues or, within five (5) years following any termination of this Agreement pursuant to 
this Article 7, restarts development of a power generation project on or near the Site, Seller 
shall repay or shall cause the Subsequent Developer to repay to NSP, upon the 
commercial operation date of such project, such portion of the Unrecovered Costs (if any) 
as benefited such Subsequent Developer on a quantum meruitbasis 

(F) NSP shall have the right to audit Seller's calculation of its 
Unrecovered Costs invoiced to NSP pursuant to Section 7(D), and to audit any 
Subsequent Developer with respect to costs to be repaid to NSP under Section 7(E), at 
NSP's cost, during normal business hours, on notice to Seller . Seller shall provide (or if 
applicable, shall cause the Subsequent Developer to provide) all cooperation reasonably 
requested by NSP in connection with any such audit NSP shall complete such audit within 
four (4) months following delivery of NSP's notice of audit Any resulting disputes shall be 
subject to Section 9 4 and Section 137 . 

Ta~4oE 
(G) Effective as of the date of any Permitted Termination (if 

Seller does not exercise its extension rights under Section 7(C)) or any = r"pKI $nAeT~ 
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Permitted Termination (if Seller exercises its extension rights pursuant to Section 7(C)), 
this Agreement shall be deemed terminated, and each Party shall be released from all 
financial and other obligations hereunder, except as otherwise provided in Sections 7(C} 
(F) and in Section 20 7 

Article 8 - Payments to Seller 

81 Capacity Payments 

(A) Capacity Testing of Mankato FacilitV 

(i) Seller shall test or cause to be tested the net generating 
capability of the Mankato Facility, at Seller's expense (possibly excluding fuel costs, per 
Section 4.8(C)), (a) immediately prior to the Facility Acceptance Date (the "Initial Capacity 
Test"), and (b) thereafter annually during the Term . The annual capacity test shall be 
conducted between January 1 and March 1 of each calendar year, unless the Mankato 
Facility is scheduled for a major overhaul prior to April 15 (in which case the capacity test 
for that year shall be conducted promptly following completion of the major overhaul) The 
Initial Capacity Test may be run concurrently with the acceptance test for the Mankato 
Facility. 

(ii) Seller shall conduct or cause to be conducted an URGE test 
(or such other capacity testing as may be prescribed by MAPP from time to time during the 
Term) of the Mankato Facility, as and when required by MAPP, to determine the 
Accreditable Capacity of the Mankato Facility, at Seller's expense (possibly excluding fuel 
costs, per Section 4 8(C)) Such MAPP capacity testing is expected to be conducted 
concurrently with the annual capacity testing required under clause (i) 

(iii) Upon request by NSP from time to time following the Facility 
Acceptance Date, not more frequently than twice per calendar year, Seller shall perform 
interim capacity testing of the Mankato Facility The Parties' out-of-pocket costs of any 
such interim testing requested by NSP shall be borne by NSP unless, upon such testing, 
the Net Capability of the Mankato Facility is determined to be more than one percent (1 %) 
less than the Net Capability of the Mankato Facility determined by the capacity test next 
preceding the test requested by NSP (in which event the Parties' out-of-pocket costs, 
excluding fuel costs, shall be borne by Seller) 

(iv) Seller may perform interim capacity testing of the Mankato 
Facility from time to time, not more frequently than twice per calendar year (not including 
any re-testing necessitated by any Failed Capacity 'Test(s)) . The Parties' out-of-pocket 
costs in connection with any such interim capacity testing (possibly excluding fuel costs, 
per Section 4 8(C)) shall be borne by Seller 

(v) Seller shall set the date for the Initial Capacity Test on not less 
than five (5) Business Days' prior notice to NSP The Parties shall set the exact date for 
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each subsequent capacity test to be performed under this Article 8 by mutual agreement; 
provided that, in the event that the Parties cannot agree upon a mutually acceptable testing 
date within ten (10) Business Days following either Party's request for a test, (a) by notice 
to NSP, Seller shall set the date for the capacity test, which date shall be not less than four 
(4) weeks and not more than six (6) weeks following expiration of such 10-day period, and 
(b) the results of the capacity test shall be retroactively effective to the first Day of the billing 
period immediately preceding the billing period during which the test is conducted 

(vi) Notwithstanding clause (v), in the event of a Failed Capacity 
Test, the capacity test shall be rescheduled unilaterally by Seller as soon as reasonably 
practicable following the Failed Capacity Test 

(vi) One or more representatives of NSP shall be permitted to 
witness, record and verify all capacity testing process parameters and conditions ; 
provided that any failure of NSP to send a representative to witness a capacity test 
scheduled in accordance with this Section 8.1(A) shall not affect the validity of such test 

(viii) All capacity testing of the Mankato Facility will be conducted 
with both generating units of the Facility operating at their maximum design load, including 
full duct firing, using Acceptable Natural Gas Fuel . The test will be conducted over such 
period as NSP may reasonably require, not to exceed four (4) hours, with operation of the 
units held constant . Appropriate operational stability criteria shall be established and met . 
The Mankato Facility shall be operated in full compliance with all state and federal 
environmental regulations throughout the test, with all auxiliary equipment needed for 
normal operation of the Mankato Facility in service and in typical operating condition 
Seller may be required to provide operational records to be used to substantiate the 
normal mode of operation . Seller shall provide to NSP copies of all capacity testing 
reports . 

(ix) For purposes of calculating the test results of the Mankato 
Facility, each hour of the test will be averaged and adjusted to Reference Conditions . After 
all adjustments have been made, the final capacity value will be the average output of the 
hourly corrected results 

(x) All capacity testing of the Mankato Facility shall be conducted 
in strict accordance with 

(a) this Agreement and Good Utility Practices ; 

(b) MAPP capacity testing and reporting criteria, as they 
may change from time to time during the Term (provided, however, that if 
subsequent to the date of this Agreement, MAPP testing and/or reporting criteria 
change from time to time so as to reduce the nominal tested capacity of the 
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Mankato Facility, the Net Capability of the Mankato Facility shall be calculated in 
accordance with MAPP criteria as in effect on the date of this Agreement); and 

(c) NSP's reasonable additional capacity testing 
requirements, as such requirements (if any) may be timely provided by NSP to 
Seller from time to time during the Term, to the extent not inconsistent with Good 
Utility Practices provided, however, that (x) no such additional capacity testing 
requirements of NSP may serve to reduce the Net Capability of the Mankato 
Facility, and (y) NSP shall pay or reimburse Seller for any material incremental out-
of-pocket expenditures incurred by Seller as a consequence of such additional 
capacity testing requirements). . 

(xi) NSP acknowledges that the duct firing capability of the 
Mankato Facility will not be operable on duel fuel, and therefore may not qualify as 
Accreditable Capacity . The Net Capability of the Mankato Facility shall nevertheless 
include the duct firing capacity of the Mankato Facility, regardless of whether NSP acquires 
firm gas or otherwise seeks to accredit the Mankato Facility's duct firing capacity.. 

(B) Net CapabtlttV For purposes of this Agreement, subject to clauses 
8 1(A)(x) and Section 8 1(A)(xi), 

(i) the 'Net Capabilitd ' or 'NC" of the Mankato Facility from time 
to time shall mean the lesser of (a) three hundred seventy five (375) MW, or (b) the net 
generating capability of the Facility, as determined by the most recent capacity test thereof, 
adjusted to Reference Conditions ; and 

(ii) the "Net CapabilitV ' or "NC" of any Alternate Generation 
Source(s) from time to time shall mean the lesser of (a) three hundred seventy five (375) 
MW, in the aggregate, or (b) the Accreditable Capacity thereof, adjusted to Reference 
Conditions 

(C) Monthly Payments , Commencing on the Commercial Operation 
Date, NSP shall pay to Seller in arrears a monthly Capacity Payment All Capacity 
Payments shall be billed on a calendar month basis Payments for partial calendar months 
shall be prorated appropriately. Capacity Payments shall be computed based upon the 
following formula: 

Capacity Payment = NC x CP X AAQ, where: 

NC = the then-current Net Capability of the applicable Facility 

CP = Capacity Price, stated in $/kW-month, asset forth in the following Table 
(as such Table may be adjusted pursuant to Section 5.5(C) and/or 
Section 12.4(E)) : 
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~r.~c~T 

Commercial 
Operation Year 

Capacity 
Price 

Year 1 $ == 

Year 2 $ 
Year 3 $ ' 

Year 4 $ - 

Year 5 $' _- 

Year 6 $ 

Year 7 $ 

Year 8 $ - 

Year 9 $i ~ 
Year 10 $ ̀ "- I 

Commercial 
Operation Year 

Capacity 
Price 

Year 11 $ 
Year 12 $ - 

Year 13 $ ~ 
Year 14 $ - ° 

Year 15 $ - 
Year 16 $ 

Year 17 $ 

Year 18 $ 
Year 19 $ 

Year 20 $ a k- 

AAQ = Availability Adjustment Quotient for that month, as defined in Section 

8 1(D) below. 

(D) Availability - Definitions 

(i) General For purposes of this Agreement, with respect to 

both On-Peak Months and Off-Peak Months: 

Available A Facility is deemed "Available" if and to the extent the Facility is 
capable of generating and delivering energy to NSP at the 
applicable Point of Delivery, in response to dispatch/scheduling 
requests by NSP, irrespective of whether such requests were 
actually issued 

AE (Available Energy) for my month or other measurement period 
means the amount of energy, stated in megawatt hours (MWh), 
Available from the Facility/ies during that period ; provided that 
regardless of actual Availability, a Facility shall be deemed to be 
Available during periods of Excused Outage with respect to that 
Facility AE shall be adjusted to Reference Conditions 

SME (Scheduled Maintenance Energy) for any month or other 
measurement period means the amount of energy, stated in MWh, 
that was not available from the Mankato Facility for dispatch and 
receipt by NSP during the period due to outages I deratings that 
meet the requirements for credited Scheduled Maintenance 
Energy specified in Section 10 1(C) below SME shall be 

'7o 
^'~RET 
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adjusted to Reference Conditions Seller will be eligible for SME 
with respect to (and only with respect to) the Mankato Facility, and 
only after the Facility Acceptance Date 

PE (Period Energy) for any month or other measurement period 
means the product of the then-current NC and the total number of 
hours in the period, stated in MWh. 

CAF (Capacity Availability Factor) for any month or other measurement 
period = (AE + SME) = PE CAF can never exceed 1 0 

(ii) On-Peak Months For purposes of this Agreement, with 
respect to On-Peak Months: 

~aZA D~ 
MAF (Monthly Availability Factor) = CAF + - 

RAF (Rolling Availability Factor) for any month means the rolling twelve-
month average of the MAF for the On-Peak Month in question and 
the eleven (11) prior full On-Peak Months; provided, however, that 

i commencing as of COD and continuing through the end 
of the twelfth (12`") full On-Peak Month following the 
Facility Acceptance Date, RAF for On-Peak Months shall 
be calculated on a monthly basis (i e RAF = MAF for that 
On-Peak Month); 

beginning as of the end of the twelfth (12th) full On-Peak 
Month following the Facility Acceptance Date, RAF shall 
mean the rolling twelve-month average of MAF for the On-
Peak Month in question and the previous eleven (11) On-
Peak Months; and 

iii notwithstanding the foregoing, (a) during the period of any 
default by Seller under this Agreement that affects the 
Availability of a Facility during an On-Peak Month, 
regardless of whether the default is subsequently cured or 
becomes an Event of Default, RAF shall be calculated on 
a monthly basis (i e . RAF = MAF for that period), and (b) 
if the default is subsequently cured, RAF following such 
cure shall be calculated with the MAF during the period of 
default assumed to equal 1 .0 

AAQ (Availability Adjustment Quotient) for any On-Peak Month means 
either 
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i i AAQ = 
T~vr= 
SC-c.RE9' 

(iii) Off-Peak Months. For purposes of this Agreement, with 
respect to Off-Peak Months: 

-__ -: ~nE SF,c2'Er MAF (Monthly Availability Factor) = CAF + 

RAF (Rolling Availability Factor) for any month means the rolling twelve-
month average of the MAF for the Off-Peak Month in question and 
the eleven (11) prior full Off-Peak Months; provided, however, that 

i commencing as of COD and continuing through the end 
of the twelfth (12`") full Off Peak Month following the 
Facility Acceptance Date, RAF for Off-Peak Months shall 
be calculated on a monthly basis (i e RAF = MAF for that 
Off-Peak Month); 

ii . beginning as of the end of the twelfth (12'h) full Off-Peak 
Month following the Facility Acceptance Date, RAF shall 
mean the rolling twelve-month average of MAF for the Off-
Peak Month in question and the previous eleven (11) Off-
Peak Months; and 

iii notwithstanding the foregoing, (a) during the period of any 
default by Seller under this Agreement that affects the 
Availability of a Facility during an Off-Peak Month, 
regardless of whether the default is subsequently cured or 
becomes an Event of Default, RAF shall be calculated on 
a monthly basis (i e RAF = MAF for that period), and (b) 
if the default is subsequently cured, RAF following such 
cure shall be calculated with the MAF during the period of 
default assumed to equal 10 . 

AAQ (Availability Adjustment Quotient) for any Off-Peak Month means either 

AAQ - °-- _ - _- 
i . 

ii AAQ 
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8 2 Pavment for Dispatchabili . 

(A) Ramp Rate Testing . NSP's SCC shall test or cause to be tested the 
ramp rate of the Mankato Facility, after synchronization with the Mankato Interconnection 
Provider's System at NSP's expense, (i) before or immediately following the Facility 
Acceptance Date, and (ii) thereafter in NSP's discretion, without prior notice to Seller, 
periodically during the Term from time to time NSP shall provide to Seller copies of all 
ramp rate testing reports. Ramp rates shall consist of four (4) tests: the unfired increasing 
ramp rate for the Base Capacity, the unfired decreasing ramp rate for the Base Capacity, 
the fired increasing ramp rate, and the fired decreasing ramp rate Increasing ramp rates 
shall include the entire specified ramp rate range, beginning at or below the applicable 
minimum load of the ramp rate range, and ending at the maximum output for the selected 
configuration during the hour of the test, adjusted to Reference Conditions . For the unfired 
ramp rate test, the maximum output shall be the Facility output when the gas turbine and 
steam turbine reach baseload . For the fired ramp rate test, the test shall end when the 
Facility output reaches the Net Capability during the hour of the test, taking into 
consideration ambient conditions 'The timed portion of the test used to determine the 
increasing ramp rate shall begin when the Mankato Facility is synchronized and its output 
level reaches the minimum load starting point of the specified ramp range, and shall end 
one (1) MW prior to achievement of the maximum load point of the ramp range The timed 
portion of the test used to determine the decreasing ramp rate shall begin when the Facility 
output level is at the maximum load point of the ramp range and shall end one (1) MW prior 
to reaching the minimum load point The Ramp Rate used to determine RAF shall be 
calculated by the following formula: 

Ramp Rate = ? (.38 x UIR) + ( .38 x UDR) + ( � 12 x FIR) + (.12 x FDR), where 

UIR = the measured unfired increasing ramp rate 
UDR = the measured unfired decreasing ramp rate 
FIR = the measured fired increasing ramp rate 
FDR = the measured fired decreasing ramp rate 

(B) Monthly Payments Commencing on the Facility Acceptance Date, 
NSP shall pay to Seller in arrears a monthly Dispatchability Payment All Dispatchability 
Payments shall be billed on a calendar month basis ; in the event that the Facility 
Acceptance Date does not occur at the start of a calendar month, the first (1") month's 
Dispatchability Payment shall be prorated to reflect the actual number of Days of 
Commercial Operation in such month Dispatchability Payments shall be computed 
based upon the following formula : 

~TRFt~7E Sx.CZeY 
Dispatchability Payment = NC x DAF x RRAF x $-/kW-month, where: 

NC = the then-current Net Capability of the Mankato Facility 
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Dispatch Availability Factor 
a fraction, the numerator of which is the sum of all hours on--control during 
the month, and the denominator of which is the sum of all hours on-line 
during the month, where: 

Hours on-control means the total time during the month when both of the 
Mankato Facility's generating units are receiving and responding (or 
capable of receiving and responding) to dispatch pulses transmitted from 
NSP's SCC; provided, however, that any period during which NSP 
requests that the Mankato Facility be dispatched without AGC, and any 
period of Excused Outage, shall be counted as a period on-control (so 
that hours on-control/hours on-line = 1 0 for any such period(s)) The 
Mankato Facility will be deemed not on control for any period during 
which any portion of the Mankato Facility is not Available to NSP under 
Section 8 1(D) 

Hours on-line means the total time during the month when any portion of the 
Mankato Facility is synchronized to the Mankato Interconnection Provider's 
System and Available, or when the Mankato Facility is not so synchronized 
or not Available due to an Excused Outage. 

For the avoidance of doubt, start-up and shut-down periods shall be 
excluded from hours on-control and hours on-line for purposes of the 
calculation of DAF . 

RRAF = Ramp Rate Availability Factor, determined by the following table: 

Most Recently Tested Ramp Rate RRAF 

_> 10 MW / minute 1 .00 

< 10 MW / minute ; ? 5 MW / minute (Actual Ramp Rate = 5) - 1 
< 5 MW / minute 0 

8 3 Payment for Enerpy Commencing on the Commercial Operation Date, NSP 
shall pay to Seller in arrears a monthly Energy Payment for the Contract Energy that is 
dispatched/scheduled by NSP and delivered by Seller to NSP during the billing month 
The monthly Energy Payment shall be determined by the following formula : 

~_I-RAVE see- aer 
Energy Payment = (E x $ "x Inflation Factor) - HRA, where : 

E = Contract Energy, stated in MWh, that is dispatched or scheduled by 
NSP and delivered by Seller to NSP at the Point(s) of Delivery during 
the billing month 
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for the first Commercial Operation Year, 1 0 
for each subsequent Commercial Operation Year, a fraction, the 
numerator of which is the GDPIPD most recently announced as of the 
first (1") Day of such Commercial Operation Year, and the 
denominator of which is the GDPIPD most recently announced as of 
the Facility Acceptance Date 

HRA = Heat Rate Adjustment, determined as a dollar amount pursuant to 
Section 8 4 (applicable to the Mankato Facility only) 

8 4 Heat Rate Adjustment to Payments.. 

(A) If at any time following the Facility Acceptan'ce Date, the Actual Net ._n: . . . Y :-. 
Heat Rate for the Mankato Facility is ., 7.--, . ~-~-_ ~--Yi - _ _ - -_-_ 

__ of the Predicted Net Heat Rate, a 
Heat Rate Adjustment ("HRA") determined by the following formula shall be used to reduce 
payments to Seller for Contract Energy delivered from the Mankato Facility, starting 
effective with the first (1s) full billing month following the most recent heat rate test and 
continuing effective through the end of the billing month during which the next heat rate test 
occurs : 

~7~s SEC2ET' 
HRA = SDFCC1 x [1-({Px-=-'}=A)], where : 

S DFCC1 means the sum of all daily fuel consumption costs (DFCC1's) for that 
billing month . 

DFCC1 (daily fuel consumption cost) for any Day means the sum of (i) the 
volume of Acceptable Natural Gas Fuel delivered to the Fuel Point of Delivery to produce 
the Contract Energy (including any Test Energy that is economically dispatched by NSP) 
that is dispatched by NSP and delivered by Seller to NSP on that Day (stated in MMBtu), 
multiplied by the applicable Daily Gas Cost, plus (ii) the associated demand charges 
incurred by NSP for that Day, 

test 
"P" means the Predicted Net Heat Rate at the time of the most recent heat rate 

"A" means the Actual Net Heat Rate for the Mankato Facility as determined from 
the most recent heat rate test 

Heat Rate for the Mankato Facility is 
of the Predicted Net 

Heat Rate, an HRA determined by the following formula shall be used to increase 
payments to Seller for Contract Energy delivered from the Mankato Facility, starting 

(B) If at any time following the- Facility Acceptance Date the Actual Net 
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effective with the first (1s) full billing month following the heat rate test and continuing 
effective through the end of the billing month during which the next heat rate test occurs : 

'TiZ.AJ7i= .. 
HRA = S DFCC2 x (1- L(P x n = _ )/-A1) x .-~ `~cREr 

where "S-DFCC2," is defined below and "A" and "P" as defined in Section 8 4(A) 

S DFCC2 means the sum of all daily fuel consumption costs (DFCC2's) for that 
billing month 

DFCC2 (daily fuel consumption cost) for any Day means the sum of (i) the 
volume of Acceptable Natural Gas Fuel delivered to the Fuel Point of Delivery to produce 
the Contract Energy (including any Test Energy that is economically dispatched by NSP) 
that is dispatched by NSP and delivered by Seller to NSP on that Day (stated in MMBtu), 
multiplied by the applicable Daily Gas Cost, plus (ii) any demand charge savings actually 
realized by NSP 

IF_ the Actual Net Heat Rate for the Mankato Facility is 
of 

the Predicted Net Heat Rate, and is., _, "'TX'~?pE- 
r~ ̂~"= of the Predicted Net Heat Rate, the HRA for the billing month following the heat rate 

test until the billing month following the next heat rate test for Contract Energy delivered 
from the Mankato Facility, shall be deemed to be zero dollars (US$0 .00) for purposes of 
the payment calculations specified in Section 8.4 . 

8 .5 Heat Rate Testing 

(A) The Actual Net Heat Rate shall be determined by heat rate testing of 
the Mankato Facility at the maximum design load for its combustion and steam turbine 
generators, including full duct firing, using Acceptable Natural Gas Fuel For the purposes 
of heat rate testing and determination of the Actual Net Heat Rate, (I) fuel input shall be 
measured at the Fuel Point of Delivery, and (II) electric output shall be measured as 
provided in Section 5.3 The test will be conducted over a continuous 4-hour period, with 
operation of the generating units held constant . The Mankato Facility will be operated in full 
compliance with all state and federal environmental regulations throughout the test, with all 
auxiliary equipment needed for normal operation of the Mankato Facility in service and in 
typical operating condition Seller may be required to provide operational records to be 
used to substantiate the normal mode of operation Testing shall be performed in 
accordance with the then-current ASME test code(s) applicable to the Mankato Facility's 
generating units (PTC 22 and PTC 46, as of the date of this Agreement) The net heat rate 
of the Mankato Facility so determined shall then be subject to one or two adjustments: 

(i) in the event that the capacity test of the Mankato Facility 
conducted simultaneously with the heat rate test yields (or, if no capacity test is 
conducted simultaneously, the capacity test most recently conducted yielded) a Net 
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Capability for the Mankato Facility in excess of three hundred seventy five (375) 
MW, the tested heat rate for each hour of the test shall be adjusted to the heat rate 
that would have been obtained had the duct firing rate during the test been limited to 
such rate as would have yielded a Net Capability of three hundred seventy five (375) 
MW; and 

(ii) following any adjustment pursuant to clause (i), the tested net 
heat rate for each hour of the test shall be adjusted to Reference Conditions 

Uncertainty, as defined in the ASME power test codes, shall not be used to 
adjust heat rate test results . 

After all adjustments have been made, the Actual Net Heat Rate shall equal 
the average tested net heat rate of the Mankato Facility, as adjusted, for each of the four 
(4) hours of the test 

(B) Seller shall perform an initial heat rate test of the Mankato Facility 
prior to or within thirty (30) Days following the Facility Acceptance Date ("Initial HR Test") . 
Seller shall provide to NSP at least five (5) Business Days' prior notice of, and shall permit 
one or more representatives of NSP to witness and verify, the Initial HR Test If the Initial 
HR Test is performed after the Facility Acceptance Date, the Actual Net Heat Rate 
resulting from such Initial HR Test shall apply retroactively from the Facility Acceptance 
Date for the purposes of determining the Heat Rate Adjustment pursuant to Section 8 4 
The heat rate test performed by or on behalf of Seller prior to the Facility Acceptance Date 
may constitute the Initial HR Test, provided, that such test is performed in accordance with 
all the requirements for heat rate testing set forth in this Section 8 5 . Seller shall perform 
the Initial HR Test at Seller's cost (possibly excluding fuel costs, per Section 4.8(C)) 

(C) Following the Facility Acceptance Date, Seller shall perform an annual 
heat-rate test of the Mankato Facility concurrently with the annual capacity testing of the 
Mankato Facility prescribed in Section 8 1(A) Seller shall perform the annual heat rate 
test of the Mankato Facility at Seller's cost (possibly excluding fuel costs, per Section 
4 8(C)) . 

(D) Each Party shall have the right to request and schedule an interim 
heat rate test of the Mankato Facility (not to exceed two interim tests per Party) on a 
Business Day, between annual heat rate tests, pursuant to the procedures set forth in this 
Section 8.5 . Seller shall perform any and all interim heat rate tests The Party requesting 
such test shall pay all costs thereof (possibly excluding fuel costs, in the case of Seller, per 
Section 4 8(C)) . The Parties shall set the exact date for each interim heat rate test by 
mutual agreement; provided that, in the event that the Parties cannot agree upon a 
mutually acceptable testing date within ten (10) Business Days following either Party's 
request for an interim heat rate test, by notice to NSP, (i) Seller shall set the date for the 
test, which date shall be not less than four (4) weeks and not more than six (6) weeks 
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following expiration of such 10-day period, and (iii) the results of the heat rate test shall be 
retroactively effective to the first Day of the billing period immediately preceding the billing 
period during which the test is conducted . 

(E) Seller shall prepare and s,ibmit to NSP for review and approval, at 
least sixty (60) Days prior to each heat rate test of the Mankato Facility, the proposed heat 
rate test procedures Such test procedures shall include but not be limited to (i) 
specification of the governing test oode(s), (ii) the extent, if any, to which the test code(s) 
will not be followed, (iii) provisions for testing, including collection of test data, (iv) 
operational stability criteria, and (v) methodology for calculating test results, including the 
planned method of adjusting the tested net heat rate to the NC and Reference Conditions 
Seller shall be responsible for the full scope of heat rate testing, including but not limited to, 
furnishing the test instrumentation, set-up, data gathering, fuel analysis, data analysis and 
the issuance of a final report NSP shall have the right to install, during the heat rate test 
and at NSP's expense, any temporary, redundant test equipment complying with the 
governing test code(s), that NSP deems necessary for the purpose of verifying test 
measurements obtained by, or on behalf of, Seller 

(F) Notwithstanding Section 8 5(E), in the event of a Failed HR Test, the 
heat rate test shall be rescheduled unilaterally by Seller as soon as reasonably practicable 
following the Failed HR Test 

(G) One or more representatives of NSP shall be permitted to witness, 
record and verify all heat testing process parameters and conditions; provided that any 
failure of NSP to send a representative to witness and verify a heat rate test scheduled in 
accordance with this Section 8 5 shall not affect the validity of such test 

(H) In connection with and during any heat rate test, for the sole purpose 
of developing a unit dispatch heat rate curve, NSP may also require Seller to perform heat 
rate testing of the Mankato Facility, for up to thirty (30) minutes per load point after 
stabilization, at the Facility's Base Capacity and up to nine (9) other specified partial load 
points . 

(I) Seller shall notify NSP of any generation equipment tuning and 
adjustment that may impact the heat rate performance of the Mankato Facility or the 
accuracy of the correction curves utilized to adjust the results of the most recent heat rate 
test Upon such notification, NSP may require Seller to perform additional heat rate testing 
of the Mankato Facility and provide new correction curves that reflect the actual post-tuning 
condition of the Mankato Facility's equipment 

(J) Within sixty (60) Days following performance of each heat rate test of 
the Mankato Facility, Seller shall provide to NSP for review and approval (i) all raw test 
data, calculations, fuel analyses and a final test report, in written and, to the extent possible, 
electronic format, (ii) equipment calibration specifications, and (iii) correction curves, 
equations, and other information necessary for review of the heat rate test results which 
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have not been previously submitted to NSP The final test report shall include clear and 
complete explanations of the calculations resulting in the Actual Net Heat Rate, including 
the adjustment of the tested net heat rate to the NC and Reference Conditions 

8 6 Payment for Turbine Starts Commencing on the Facility Acceptance Date, 
NSP shall pay to Seller in arrears monthly a payment ("Monthly Turbine Start Payment") 
based upon the number of combustion turbine starts at the Mankato Facility requested by 
NSP and successfully performed by Seller during the month, and the duration of 
combustion turbine operation following each such start. Each individual Turbine Start 
Payment ("TSP") shall be determined by the following formula: 

TSP = ($ _- x Inflation Factor) + ((FH-- . . ) x $°- x Inflation Factor), where: 

Inflation Factor is defined in Section 8 3 

FH (Fired Hours) = Greater of (i) 
77-4 AF 5ECRt-r. 7- 

or (ii) number of 
continuous fired hours for the combustion turbine, 
following its start 

By way of example, assuming that (i) the Facility Acceptance Date is May 1, 
2006, (ii) inflation between May 1, 2006 and May 1, 2008 is five and two-tenths percent 
(5 2%), (iii) NSP requests Seller to start the entire Mankato Facility or only such Facility's 
combustion turbine in July 2008, and (iv) following such start, the combustion turbine runs 
for thirty (30) continuous hours; then the TSP payableTwith respect to such one start would 
be: `TP 4DE Saca~T 

For the avoidance of doubt, a combustion turbine restart at the Mankato 
Facility following a turbine trip not caused by an Excused Outage, all during a single 
continuous dispatch period scheduled by NSP, shall not constitute a compensable start for 
purposes of this Section 8 6 . 

The Monthly Turbine Start Payment payable to Seller shall equal the sum of 
all individual TSP's during the billing period (S TSP, : TSPn) 

Article 9 - Billings and Payments 

91 Billin cg Invoices . 

(A) The billing period under this Agreement shall be the calendar month 
(or, in the event that the Term begins or ends other than at midnight on the last day of a 
calendar month, the applicable portion of the relevant calendar month) 

79.e4 Z>E' SEzR E p-- 
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(B) Not later than thirty-eight (38) Days following the end of each billing 
period, NSP shall (i) calculate the heat rate adjustment (HRA) for such billing month, and (ii) 
deliver to Seller, both electronically and by first-class mail, NSP's calculation of the HRA 
together with such supporting data as will allow Seller to verify NSP's calculation of the 
HRA for such billing period, 

(C) As soon as practicable following the end of each billing period, Seller 
shall prepare an invoice for such billing period (a Monthly Invoice") showing metered 
energy from each Facility (adjusted for losses to the applicable Point(s) of Delivery), all 
relevant billing parameters (including starts and fired hours per turbine), rates and factors, 
and any other data reasonably pertinent to the calculation of the monthly payments and 
other amounts due to Seller for such billing month, and (ii) deliver the Monthly Invoice to 
NSP both electronically and by first-class mail All billing data based upon metered 
deliveries to NSP shall be collected in accordance with Article 5 The Monthly Invoice for 
each billing period shall include the HRA for the next preceding billing period delivered to 
Seller by NSP pursuant to Section 9.1(B), i e the H RA shall lag the current Monthly Invoice 
by one (1) month.. 

(D) In the event that Seller owes NSP any amounts hereunder, including 
without limitation any indemnification payments, NSP shall provide to Seller by electronic 
transmission (with hard copy provided by first-class mail) an invoice showing the payment 
amount due to NSP from Seller The invoice will include any data reasonably pertinent to 
the calculation of the payment due to NSP 

9 2 Pavments 

(A) All regular monthly payments payable to Seller from NSP for capacity, 
energy, tolling and other services post-COD under Article 8 shall be due and paid by NSP 
by check or by electronic funds transfer, as designated by Seller from time to time, on or 
before the last to occur of (i) the twenty-fourth (24`") Day of the month following the end of 
the relevant billing period, or (ii) fifteen (15) Days following receipt by NSP of the electronic 
copy of the Monthly Invoice under Section 9 1(C) and the electronic copy of the Operating 
Log under Section 13 5.. Unless otherwise specified herein, all other payments under this 
Agreement shall be due and payable by check or by electronic funds transfer, as 
designated by the owed Party, on or before the fifteenth (15`h) Day following receipt of the 
billing invoice Remittances received by mail will be considered to have been paid when 
due if the postmark indicates the payment was mailed on or before the fifteenth (15`h) Day 
following receipt of the billing invoice 

(B) If any amount due under this Agreement is not paid on or before the 
due date, a late payment charge shall be applied to the unpaid balance commencing on 
such due date and continuing until the amount due is paid . The late payment charge shall 
be added to the next billing statement and to subsequent billing statements until the amount 
due is paid Such late payment charge shall be calculated based upon a floating annual 
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interest rate equal to the Prime Rate, as the Prime Rate may change from time to time 
For purposes of this Agreement, the "Prime Rate" as of any Day means the base rate on 
corporate loans posted by at least seventy-five percent (75%) of the nation's thirty (30) 
largest banks for such Day, as published in The Wall Street Journal from time to time In 
the event The Wall Street Journal ceases to publish the "Prime Rate," then NSP and Seller 
shall agree as to an appropriate substitute reference that represents the base rate on 
corporate loans posted by major banks having one or more lending offices in New York, 
New York 

9 3 Billinq Disputes . 

(A) Either Party may dispute invoiced amounts, but shall pay to the other 
Party at least the portion of invoiced amounts that is not disputed on or before the invoice 
due date . In the event that any amount in dispute under this Agreement exceeds one 
hundred thousand dollars (US$100,000), within ten (10) Days following the request of the 
Party allegedly owed the money, pending resolution of the dispute, if the Credit Rating of 
the Party alleged to owe the money is below Investment Grade, then the Party alleged to 
owe the money shall deposit the disputed amount into an interest-bearing escrow account 
at a national bank with an Investment Grade Credit Rating ; provided, however, if Seller has 
posted HGC and such HGC is greater than the disputed amount, Seller shall not be 
obligated to deposit such funds into an escrow account . In particular, notwithstanding 
anything herein to the contrary, if (i) Seller alleges that NSP owes Seller more than one 
hundred thousand dollars (US$100,000), (ii) NSP's Credit Rating is below Investment 
Grade, and (iii) NSP fails to pay Seller or deposit the amount allegedly owed into escrow in 
accordance with this Section 9 3(A) within ten (10) Days following written demand therefor 
by Seller delivered in accordance with Section 13 1 (which demand specifically references 
Seller's intent to suspend performance pursuant to this Section), Seller may suspend its 
performance of this Agreement until NSP complies with this Section 9 3(A) . During any 
such suspension period, Seller may sell the Actual Capacity and Contract Energy to any 
third party purchaser, the net proceeds to Seller of which shall offset the payment(s) 
otherwise payable by NSP to Seller under Article 8 for the period of such suspension, up to 
the amount(s) of such payment(s) 

(B) To resolve any billing dispute, the Parties shall use the procedures set 
forth in Section 13 7 When the billing dispute is resolved, the Party owing shall pay the 
amount owed within five (5) Business Days of the date of such resolution, with late payment 
interest charges calculated on the amount owed in accordance with the provisions of 
Section 9 2 

Article 10 - Operations and Maintenance 

101 Scheduled Maintenance 
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(A) Seller shall provide a schedule of expected maintenance outages for 
the Mankato Facility ("Maintenance Schedule") at least ninety (90) Days prior to the 
beginning of each calendar year during the Term In connection with its delivery of each 
annual Maintenance Schedule, Seller shall also supply a non-binding long-term 
Maintenance Schedule that will encompass the following four (4) calendar years . Seller 
shall furnish NSP with reasonable advance notice of any change in the annual Maintenance 
Schedule Reasonable advance notice of any change in the Maintenance Schedule is as 
follows : 

Scheduled Outage - Expected Duration Advance Notice to NSP 
(1) Less than 2 Days at least 24 hours 
(2) 2 to 5 Days at least 7 Days 
(3) Major Overhauls (over 5 Days) at least 90 Days 

(B) Seller shall not schedule any maintenance outages for the Mankato 
Facility, excluding outages associated with Emergencies and Forced Outages, during any 
Business Day of an On-Peak Month without the prior written approval of NSP 

(C) Seller shall be allowed MWh of 
Scheduled Maintenance Energy (SME) per MW of Net Capability during each Commercial 
Operation Year as a credit towards Seller's CAF under Section 8 1(C), provided, that 
such SME is scheduled in advance with NSP pursuant to this Article and approved in 
writing wby NSP prior to_ Seller's _use of such SME In the event Seller uses fewer than 

MWh of SME per MW of Net Capability in a 
Commercial Operation Year, Seller may carry over for use in the next Commercial 
Operation Year such unused SME as additional credit towards Seller's CAF during the 
next Commercial Operation Year, provided, that such SME carried over shall also be 
scheduled in advance with NSP pursuant to this Article and approved in writing by NSP 
prior to Seller's use of such SME, and, provided further, that the total SME per MW of Net 
Capability that may be accumulated by Seller for use in any Commercial Operation Year, 
beginning with the second (2"°)yCommercial Operation Year and including carry-over SME, 
shall not exceed 7V- X_ '-='.-~ MWh of SME per MW of Net 
Capability for that Commercial Operation Year SME may not be advanced from future 
Commercial Operation Years . 

(D) At least yearly, and more frequently if and when reasonably so 
requested by NSP, Seller shall provide to NSP Seller's best estimate of the actual 
incremental direct costs that would be incurred by Seller (reasonably broken out by type of 
outage, and amount of advance notice) that would be incurred by Seller if Seller defers any 
planned maintenance outage of the type scheduled for the Mankato Facility during the 
coming year ("Maintenance Deferral Costs") Not less than seventy-two (72) hours (with 
respect to Major Overhauls) or twelve (12) hours (with respect to other scheduled outages) 
prior to commencement of any planned maintenance outage for the Mankato Facility 
scheduled by Seller, NSP may request, by phone, that Seller defer such scheduled 
maintenance . Subject to Good Utility Practice, Seller shall use commercially reasonable 
efforts to comply with any such request and reschedule such deferred maintenance to a 
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subsequent date mutually agreed upon between the Parties NSP shall pay to Seller upon 
demand all of Seller's actual (not estimated) Maintenance Deferral Costs in connection 
with each such deferral and rescheduling of maintenance 

10 2 Mankato Facility Operation . Seller shall staff, control, and operate the 
Mankato Facility consistent at all times with Good Utility Practice(s) and the Operating 
Procedures developed pursuant to Section 10 .5 below. Personnel capable of starting, 
running, and stopping the Mankato Facility shall be continuously available, either at the 
Facility or capable of being at the Facility on no more than thirty (30) minutes notice, and 
shall be continuously reachable by phone or pager. NSP will use its reasonable best 
efforts to notify Seller at least twenty-four (24) hours in advance of potentially critical turbine 
starts, and upon such notification and during such identified critical periods, Seller shall 
make available on site personnel capable of starting, running, and stopping the Mankato 
Facility 

10 .3 Outage and Performance Reporting Seller shall comply with all current 
NSP, NERC, and MAPP generating unit availability and outage reporting requirements, as 
they may be revised from time to time, to the extent applicable to the Mankato Facility, 
including the following : 

(A) When Forced Outages occur at the Mankato Facility, Seller shall 
notify NSP's SCC of (i) the existence of the Forced Outage immediately, and (ii) the 
nature, cause (if known) and expected duration of the Forced Outage as soon as 
reasonably practical, but in no event later than one (1) hour after the Forced Outage occurs 
Seller shall immediately inform NSP's SCC of changes in the expected duration of the 
Forced Outage for the duration of each Forced Outage 

(B) Seller shall report to NSP information on performance of the Mankato 
Facility during each billing period within five (5) Business Days after the end of the billing 
period, both electronically and by first-class mail Using definitions provided by, and/or 
consistent with, the NERC Generation Availability Data System ("GADS") Manual, or any 
successor document, the data reported shall include, but may not be limited to, planned 
and unplanned derated hours, average derated kW from Net Capability during the derated 
hours, fired hours for each generating unit, the number of compensable Facility starts, the 
number of fired hours for each such start, scheduled maintenance hours, average derated 
kW during scheduled maintenance hours, hours on-control and hours on-line, 

10.4 Operating Committee and Operating Procedures 

(A) NSP and Seller shall each appoint one representative and one alternate 
representative to act in matters relating to the Parties' obligations under this Agreement and to 
develop operating arrangements for the generation, delivery and receipt of capacity and energy 
hereunder Such representatives shall constitute the Operating Committee The Parties' initial 
representatives on the Operating Committee are designated on Exhibit E The Parties shall 
notify each other in writing of any changes to such appointments The Operating Committee 
shall have no authority to modify the terms or conditions of this Agreement 
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(B) The Operating Committee shall develop mutually agreeable written 
procedures for day-to-day coordination of operation of the Mankato Facility ("Operating 
Procedures") not later than one (1) year following receipt by Seller of all Material Permits The 
Operating Procedures shall include, but not be limited to, method of Day-to-Day 
communications ; metering, telemetering, telecommunications, and data acquisition procedures ; 
key personnel list for applicable NSP and Seller operating centers, operations and maintenance 
scheduling and reporting; daily capacity and energy reports; unit operations log; reactive power 
support; and such other matters as may be mutually agreed upon by the Parties 

(C) Within six (6) months following ground-breaking for any Expansion 
Equipment at the Site, the Parties shall amend and/or supplement the Operating Procedures 
appropriately to address their shared use of the Site and the Shared Facilities, including (i) 
issues arising from joint use and operation of the Fuel Point of Delivery (e g balancing 
procedures ; measurement and reporting of fuel usage; and allocation of fuel costs and point 
operator responsibilities), and (ii) energy output measurement and other issues arising from any 
Expansion Equipment 

10 5 Access to Mankato FaalitV Appropriate representatives of NSP shall at all 
reasonable times, including weekends and nights, and with reasonable prior notice to 
Seller, have access to the Site to read meters and to perform all inspections, maintenance, 
testing, service, and operational reviews as may be appropriate to facilitate the 
performance of this Agreement. While at the Site, such representatives shall observe such 
reasonable safety precautions as may be required by Seller and shall conduct themselves 
in a manner that will not interfere with the operation of the Mankato Facility or any 
Expansion Equipment 

10 6 Reliability Standards. Seller shall manage and operate the Mankato Facility 
in a manner that complies with all national and regional reliability standards, including 
standards set by MAPP, NERC, FERC, and the MPUC, or any successor agencies setting 
reliability standards for the operation of generation facilities . If and to the extent that Seller 
or a Facility contributes in whole or in part to actions that result in monetary penalties being 
assessed to NSP by MAPP, NERC, or any successor agency, for lack of compliance with 
reliability standards, Seller shall reimburse NSP for an appropriate share of such monetary 
penalties 

10 7 Reports on Invested Eguity. Not later than ninety (90) Days following the end 
of each fiscal year of Seller during the Term, within thirty (30) Days following the 
commercial operation date for each phase of any Expanded Capacity, and within thirty (30) 
Days following each refinancing of the Site, Seller shall submit to NSP a certification from 
an officer of Seller as to Sellers Invested Equity as of such date Upon request by NSP, 
Seller shall provide to NSP such data and other information as may be reasonably 
necessary to allow NSP to confirm Seller's calculation of its then--current Invested Equity . 
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Article 11 - Security for Performance 

111 Security Fund 

(A) No later than two (2) months following the earlier, to occur of (i) 
approval of this Agreement by the MPUC, or (ii) the Outside MPUC Approval Date, Seller 
shall -post in rfavor -of---NSP-- collateral --(the "Security Fund")-w at_ a level of 

;_9i2At~?~- =:S~r=reM~t' in 
compliance with the provisions of this Article 11 . 

(B) In addition to any other remedies available to NSP, the Security Fund 
shall be available to pay any amount due to NSP pursuant to this Agreement, including (i) 
Delay Damages for failure to achieve any Construction Milestone, (ii) Replacement Power 
Costs, should the Mankato Facility fail to achieve the Facility Acceptance Milestone or 
otherwise not operate in accordance with this Agreement, and (iii) amounts for which NSP 
is entitled to indemnification under this Agreement In the event that any undisputed and 
overdue amounts are owed to NSP by Seller pursuant to this Agreement, whether before or 
after COD, and whether before or after the end of the Term, and Seller does not pay such 
amounts within five (5) Business Days following written demand by NSP therefor, NSP may 
draw from the Security Fund such amounts as are necessary to recover amounts owing to 
it pursuant to this Agreement, from any form and in any sequence NSP may select Any 
failure to draw upon the Security Fund or other security for any damages or other amounts 
due to NSP shall not prejudice NSP's rights to recover such damages or amounts in any 
other manner 

(C) For purposes of this Agreement, 

(i) A Person is "Rated" if such Person holds a current long-term 
unsecured bond rating issued by two or more of Standard & Poor's, Moody's and Fitch 
Investor Services (the "Credit Agencies ") 

(ii) The "Credit Rating" of a Rated Person means the lowest long-term 
unsecured issuer rating assigned to such Person by any of the Credit Agencies, 
comparing equivalent ratings (for example, a rating of AAA from S&P is equivalent to a 
rating of Aaa from Moody's) . Plus and minus refinements shall be ignored for 
purposes of this Agreement (for example, a long-term issuer rating of BBB- equates to 
a Credit Rating of BBB) 

(iii) "Investment Grade" means a Credit Rating of BBB or better 

(iv) A "Letter of Credit ' means an irrevocable stand-by letter of credit or 
performance bond issued by a Rated Person with a Credit Rating of not less than A-, in 
the form of Exhibit F or other form reasonably satisfactory to the beneficiary 
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(v) "Cash Collateral " means United States currency deposited with a 
bank or other financial institution with a Credit Rating of not less than A-, invested at the 
direction of the depositor in a money-market fund, short-term treasury obligations, 
investment-grade commercial paper and other liquid investment-grade investments 
with maturities of three months or less 

(vi) An "Investment Grade GuarantV' means an irrevocable guarantee, in 
the form of Exhibit G or other form reasonably satisfactory to the beneficiary, issued by 
a Rated Person with an Investment Grade Credit Rating . 

(vii) A "Parent Guarantd ' means an irrevocable guaranty issued by the 
direct or any indirect parent of Seller that is a Rated Person, in the form of Exhibit G or 
other form reasonably satisfactory to the beneficiary. For the avoidance of doubt, a 
Parent Guaranty may but need not necessarily qualify as an Investment Grade 
Guaranty 

(viii) "High-Grade Collateral " or "HGC" means any of a Letter of Credit, 
Cash Collateral and/or an Investment Grade Guaranty 

(D) The required mix of collateral constituting the Security Fund from time 
to time shall depend upon (x) the Credit Rating of the Person offering any Parent Guaranty, 
(y) Seller's therrcurrent Invested Equity, and (z) whether the Facility Acceptance Date has 
occurred, as follows : 

(i) If and for so long. as ,Sellers Invested Equity is 
prior to the 

Facility Acceptance Date : 
(millions of US$) 

Parent Credit Rating : CC or CCC B BB BBB or 
below - - better 

Parent Guaranty $M t- $ 
(not more than) 

HGC ~-''~ L'-_-~ $ :;' .' t~~ 
(notless than) 

Total: $ "_ $- $-';--' f $`x 

Facility Acceptance Date: 

S~LPET' 

and for so long as- -Seller's Invested Equity is 
<7+3qA¬ --~'clLe --- - - , prior to the 

(millions of US$) 
Parent Credit Rating : CC or CCC B BB BBB or 

below - - - better 
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$ _^ $`- $--, $_-^ $' --Parent Guaranty 
(not more than) I r~'17~ 

HGC $:-L $:_ °° $''--_ ;' $ `___,°_°" ILL ' i~&Aer' 
(notless than) 

Total: $- - $ :=-~ $-= 

(iii) - - If -- and-" - for so long y as Seller's Invested Equity is 
following the 

Facility Acceptance Date: 
(millions of US$) 

Parent Credit Rating : CC or CCC B BB BBB or 
below better 

$=-: $ " _~ $'- $'--Parent Guaranty 
(not more than) 

HGC L LL $'° -, :-, $"°'. ."-- $� ' `-
(not less than) 

Total : $-~ ' $-~-=- $~- 

-/P-4V67 

f and for so long as Seller's Invested Equity is 
following the 

Facility Acceptance Date : 
(millions of US$) 

Parent Credit Rating : CC or CCC B BB BBB or 
below - - better 

Parent Guaranty 
(not more than) 

$-~=- $"=- 

HGC $ LL ILL ILL $ 'LL2 $. .°'T-;~ 
(not less than) 

Total: $'-= $`~ $=- $m-A,,-$`-.- 

" not applicable - Parent Guaranty is High-Grade Collateral in this situation 

(E) In the event of any draw by NSP on the Security Fund, regardless of 
the nature of the collateral upon which such draw is actually made, for purposes of 
determining the required mix of the Security Fund to be posted by Seller following such 
draw, such draw shall be deemed to have been made against norrHGC and against the 
HGC posted by Seller, pro rata to the applicable amounts thereof set forth in the tables 
above, rounded to the nearest whole thousand dollars For example, assuming that (w) the 
Facility Acceptance Date has been achieved, (x) Seller's Invested Equity is 
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P t 

° .--=---- 2I~i~ ~~-`_:-_' -_ - : =---- ---, (y) the Credit Rating of a Person offering 

aren � ,.~,u� ., 
draw against a Letter of Credit posted by 

Seller as part of the Security Fund, then the required mix of the Security Fund immediately 
thereafter shall be not less than rg?W SBRsT' HGC and not more than in 

the form of a Parent Guaranty . Subject to the foregoing, Seller shall not be required to 

replenish the Security Fund following any draw thereon by NSP 

(F) Security provided in the form of a Letter of Credit, if any, must allow 

NSP unilaterally to draw down any amount thereunder, regardless of any protest to the 

issuer by Seller or any other party liable thereon, provided that nothing in this Section 11 1 

shall be deemed to preclude any protest against NSP by Seller, following any draw, that 

such draw did not comply with this Agreement.. Any Letter of Credit must be issued for a 

minimum term of three hundred and sixty (360) Days . Seller shall cause the renewal or 

extension of the security for additional consecutive terms of three hundred and sixty (360) 

Days or more (or, if shorter, the remainder of the Term of this Agreement) no later than 

thirty (30) Days prior to each expiration date of the security If the Letter of Credit is not 

renewed or extended as required herein, NSP shall have the right to draw immediately 

upon the Letter of Credit and to convert the amounts so drawn into Cash Collateral in 

compliance with Section 11 .1(G) until and unless Seller provides a substitute form of 

security meeting the requirements of this Article .. Letters of Credit shall be governed by the 

then-current Uniform Customs and Practice for Documentary Credits, International 

Chamber of Commerce Brochure No . 500 

(G) Security provided in the form of Cash Collateral, if any, shall be held 

by a financial institution with an Investment Grade Credit Rating, in a deposit or securities 

account from which NSP holds sole authority to draft, and in which NSP holds a first 

perfected security interest At Seller's option and direction, Cash Collateral may be 
invested in a money-market fund, short-term treasury obligations, investment-grade 

commercial paper and other liquid investment-grade investments with maturities of three 

(3) months or less, with all investment income thereon to be taxable to, and to accrue for 

the benefit of, Seller . After COD, quarterly account sweeps for recovery of interest earned 

by Cash Collateral shall be allowed and paid to Seller At such times as the balance in the 

account exceeds the amount of Seller's obligation to provide HGC, the excess shall be 

remitted to Seller upon demand 

(H) Seller may change the mix of the Security Fund at any time and from 

time to time upon reasonable prior notice to NSP, provided that the Security Fund must 

comply at all times with this Section 11 1 In the event that the Security Fund ever fails to 

meet the criteria set forth in this Section 11 .1 (for example, because (i) the Credit Rating of 

the issuer of a Letter of Credit falls below ,4, (ii) the Credit Rating of the issuer of an 

Investment Grade Guaranty falls below Investment Grade, or (iii) the Credit Rating of the 

issuer of a Parent Guaranty falls), then Seller shall replace such collateral and take such 
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other actions as are necessary to cause the Security Fund to comply with this Section 11 1 
within thirty (30) Days following such failure 

(I) Seller shall reimburse NSP for the incremental direct expenses 
(including, without limitation, the reasonable fees and expenses of counsel) incurred by 
NSP in connection with the preparation, negotiation, execution and/or release of any 
security instruments, and other related documents, used by Seller to establish and maintain 
the Security Fund . 

112 Subordinated Mortgage 

(A) Prior to breaking ground for the Mankato Facility, Seller shall execute 

and deliver to NSP a mortgage on the Site, a security agreement with respect to Seller's 
equipment, fixtures and other personal property located or to be located on the Site and/or 
principally related to Seller's operations on the Site, associated financing statements, and 
other agreements, documents and instruments, in form and substance reasonably 
satisfactory to NSP, Seller and the Facility Lender, under which NSP shall enjoy a fully 

perfected security interest(s) and mortgage lien (collectively the "Subordinated Mortgage ") 
in the Mankato Facility, the Site (including any Expansion Equipment, subject to the 
provisions of Section 11 2(B)), and, to the extent perfectible, in any and all real aid 

personal property rights, contractual rights, licenses, permits, and other rights that Seller 
acquires in connection with the construction, ownership, and operation of the Mankato 
Facility and the Site . NSP agrees to cooperate with Seller and diligently negotiate, at 
Seller's request, the form of these agreements and to execute and deliver such 
agreements as reasonably necessary. The Subordinated Mortgage shall secure Seller's 
continuing performance and any amounts that may be owed by Seller to NSP pursuant to 
this Agreement, including, without limitation, any damages excluded from the limitation on 
Seller's liability for the limited purposes set forth in Section 12 6(A) . Seller agrees, and 
shall cause the Facility Lender to agree and the Financing Documents to provide, that (i) 
the Subordinated Mortgage shall be subordinate in right of payment, priority, and remedies 
to the interests (and only to the interests) of the Facility Lender, and (ii) as long as no NSP 
Event of Default has occurred, any successor owner or operator acquiring control of the 
Mankato Facility through the exercise of the Facility Lender's rights and remedies shall 
remain subject to the terms of this Agreement and shall assume all of Seller's obligations 
hereunder, both prospective and accrued, including the obligation to cure any then-existing 
defaults (including performance defaults that are susceptible to cure by performance or the 
payment of money damages), but excluding any obligation to cure any then-existing 
performance defaults which by their nature are incapable of being cured . The granting of 
the Subordinated Mortgage shall not be to the exclusion of, nor be construed to limit, the 
amount of any further claims, causes of action or other rights accruing to NSP by reason of 
any breach by Seller of this Agreement or the early termination of this Agreement as 

provided for herein 
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(C) The Subordinated Mortgage shall be discharged and released, and 

NSP shall take any steps reasonably required by Seller to effect and record such 
discharge and release, upon the expiration or earlier termination of the Term of this 

Agreement and satisfaction by Seller of all obligations hereunder . 

(D) Seller shall reimburse NSP for the incremental direct expenses 
(including, without limitation, the reasonable fees and expenses of counsel) incurred by 

NSP in connection with the preparation, negotiation, execution and/or the discharge and 

release of the Subordinated Mortgage and any related documents . 

Article 12 - Default and Remedies 

12.1 Events of Default of Seller . 

(A) Any of the following shall constitute an Event of Default of Seller upon 

its occurrence and no cure period shall be applicable : 

(i) Seller's dissolution or liquidation; 
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(ii) Seller's assignment of this Agreement or any of its rights 
hereunder for the benefit of creditors (except for an assignment to the Facility Lender 
as security under the Financing Documents) ; and/or 

(iii) Seller's filing of a petition in bankruptcy or insolvency or for 
reorganization or arrangement under the bankruptcy laws of the United States or under 
any insolvency act of any state, or Seller voluntarily taking advantage of any such law or 
act by answer or otherwise 

(B) Any of the following shall constitute a default of Seller under this 
Agreement and, if not cured by Seller to NSP's reasonable satisfaction (by performance, 
the payment of money damages, or otherwise) within thirty (30) Days (or, if only curable by 
performance, not the payment of money damages, such longer period as may be 
reasonably be required to effect such a cure, provided that Seller commences the cure 
within such thirty (30) Day period and diligently pursues such cure to conclusion thereafter) 
after the date of written notice from NSP to Seller and the Facility Lender as provided for in 
Section 13 1, shall thereupon become a Seller Event of Default: 

(i) subject to the provisions of Section 9 3 regarding disputed 
payments, Seller's failure to make any payment required under this Agreement; 

(ii) Seller's failure to establish and maintain a Security Fund in 
accordance with Section 11 .1 ; 

(iii) Seller's Abandonment of the Mankato Facility; 

(iv) The termination of any agreement(s) required to deliver the 
Actual Capacity and Contract Energy from the Mankato Facility to the applicable Point 
of Delivery (including the applicable Interconnection Agreement), due to a default or any 
voluntary action by Seller; 

(v) Seller's failure to establish the Subordinated Mortgage when 
required, per Section 112; 

) Seller's failure to maintain Invested 

following the Facility Acceptance Date; 

(vii) The sale by Seller to a third party, or diversion by Seller for any 
use, of the Actual Capacity or Contract Energy from the Mankato Facility (other than (i) 
capacity or energy used to serve the parasitic load of a Facility, (ii) inadvertent flows 
through the relevant Interconnection Facilities, or (iii) energy sold pursuant to any of 
Sections 4 8, 6 5, 9 3(A) or 12 10); and/or 
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(viii) Seller's failure to comply with any other material obligation 
under this Agreement, which would result in a material adverse impact on NSP 

`~ -=1X>.~17Ji~ SF~T'. 

(D) Any of the following shall constitute a default of Seller under this 
Agreement and, if not cured by Seller to NSP's reasonable satisfaction (by performance, 
the payment of money damages or otherwise) within sixty (60) Days (or, if only curable by 
performance, not the payment of money damages, such longer period as may be 
reasonably be required to effect such a cure, provided that Seller commences the cure 
within such sixty (60) day period and diligently pursues such cure to conclusion thereafter) 
after the date of written notice from NSP to Seller and the Facility Lender as provided for in 
Section 13 .1, shall thereupon become a Seller Event of Default: 

(i) Seller's assignment of this Agreement (other than for the 
benefit of creditors), or any direct change of control or ownership of Seller, or Seller's 
sale or transfer of its interest, or any part thereof, in the Mankato Facility, except in 
accordance with Article 19 ; 

(ii) Any representation or warranty made by Seller in this 
Agreement shall prove to have been false or misleading in any material respect when 
made; and/or 

(iii) The filing of a case in bankruptcy or any proceeding under any 
other insolvency law against Seller as debtor or any Affiliate of Seller that could 
materially impact Seller's ability to perform its obligations hereunder; provided, 
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however, that Seller does not obtain a stay or dismissal of the filing within the cure 
period 

12 2 Facility Lender's Right to Cure Default of Seller Seller shall provide NSP 
with a notice identifying the Facility Lender and providing appropriate contact information 
for the Facility Lender, and may subsequently provide changes to such contact information 
from time to time Following receipt of such notice, NSP shall provide notice to the Facility 
Lender of (i) any Seller Event of Default, and (ii) any default by Seller as a consequence of 
which NSP intends to exercise any available rights and remedies NSP will accept a cure 
of any default by Seller performed by the Facility Lender, so long as the cure is 
accomplished within the applicable cure period(s) set forth in Section 12 1, or such other 
period as may be specified in a consent to assignment or other agreement between NSP 
and the Facility Lender. 

12 3 Events of Default of NSP 

(A) Any of the following shall constitute an Event of Default of NSP upon 
its occurrence and no cure period shall be applicable : 

(i) NSP's dissolution or liquidation, provided that division of NSP 
into multiple entities, whether or not including or followed by dissolution or liquidation of 
NSP, shall not constitute a default if all of NSP's obligations under this Agreement, both 
prospective and accrued, are assumed by the same entity that assumes all or 
substantially all of NSP's wholesale power purchase obligations (the "Successor"), and 
either (a) the Successor holds an Investment Grade Credit Rating, or (b) to secure its 
obligations under this Agreement, the Successor posts in favor of Seller such HGC as 
Seller reasonably may require; 

(ii) NSP's assignment of this Agreement or any of its rights 
hereunder for the benefit of creditors; and/or 

(iii) NSP's filing of a petition in bankruptcy or insolvency or for 
reorganization or arrangement under the bankruptcy laws of the United States or under 
any insolvency act of any State, or NSP voluntarily taking advantage of any such law or 
act by answer or otherwise 

(B) NSP's failure to make any payment as and when required under this 
Agreement shall constitute a default of NSP under this Agreement (subject to the 
provisions of Section 9 3 regarding disputed payments), and, if not paid by NSP within 
thirty (30) Days after the date of written notice from Seller to NSP as provided for in 
Section 13 1, shall thereupon become an NSP Event of Default 

(C) NSP's failure to comply with any other material obligation under this 
Agreement, which failure would result in a material adverse impact on Seller, shall 
constitute a default of NSP under this Agreement and, if not cured by NSP to Seller's 
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reasonable satisfaction (by performance, the payment of money damages or otherwise) 
within thirty (30) Days (or, if only curable by performance, not the payment of money 

damages, such longer period as may be reasonably be required to effect such a cure, 

provided that NSP commences the cure within such thirty (30) Day period and diligently 
pursues such cure to conclusion thereafter) after the date of written notice from Seller to 
NSP as provided for in Section 13 .1, shall thereupon become an NSP Event of Default 

(D) Any of the following shall constitute a default of NSP under this 
Agreement and, if not cured by NSP to Seller's reasonable satisfaction (by performance, 
the payment of money damages, or otherwise) within sixty (60) Days (or, if only curable by 
performance, not the payment of money damages, such longer period as may be 
reasonably be required to effect such a cure, provided that NSP commences the cure 
within such sixty (60) Day period and diligently pursues such cure to conclusion thereafter) 

after the date of written notice from Seller to NSP as provided for in Section 13 1, shall 
thereupon become an NSP Event of Default: 

(i) The filing of a case in bankruptcy or any proceeding under any 
other insolvency law against NSP that could materially impact NSP's ability to perform 

its obligations hereunder; provided, however, that NSP does not obtain a stay or 
dismissal of the filing within the cure period ; 

(ii) NSP's assignment of this Agreement, except as permitted in 
accordance with Article 19 ; and/or 

(iii) Any representation or warranty made by NSP in this 
Agreement shall prove to have been false or misleading in any material respect when 
made or ceases to remain true during the Term if such cessation would reasonably be 
expected to result in a material adverse impact on Seller . 

12 4 Damages Prior to Termination Upon the occurrence of a default, and 
subject (in the case of a default by Seller) to the limitations on damages set forth in Section 

12 6(A), the non-defaulting Party shall have the right to collect damages accruing prior to 
the termination of this Agreement from the defaulting Party as set forth below, and the 
payment of any such damages accruing prior to the cure of a default may constitute a part 
or the entirety of the cure 

(A) DelaV Damages 

(i) If Seller fails to meet any Construction Milestone set forth in 
Exhibit B (subject to extension for Force Majeure, to Permit Delays, and to Delay 
Conditions), Seller shall pay damages to NSP on account of such delay ("Delay 
Damages") in the amounts specified below: 

Nature of the Delay Delay Damages 
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Failure to meet any Construction 
Milestone, except forthe Facility 
Acceptance Milestone 

Failure to meet the Facility 
Acceptance Milestone 
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(u) All Delay Damages shall begin to accrue on the Day after the 
applicable missed Construction Milestone and shall continue to accrue until the result 
specified for such Construction Milestone is achieved. Delay Damages shall be 
payable in lieu of actual damages accrued for the period during which Delay Damages 
are assessed, prior to any resulting related Event of Default All Delay Damages shall 

be cumulative ; provided that (a) if Seller fails to meet any Construction Milestone for 
which Delay Damages are payable and paid, and (b) such failure adversely affects 
Seller's ability to achieve one or more subsequent Construction Milestones (other than 

the Facility Acceptance Milestone), then each of such affected subsequent 
Construction Milestones shall be extended Day-for-Day for each Day of the delay so 
caused 

(iii) Notwithstanding the foregoing, if Seller achieves the Facility 
Acceptance Milestone, all Delay Damages paid or payable by Seller to NSP based 
upon a failure to meet one or more earlier Construction Milestones, less any 
Intervention Expenses incurred by NSP pursuant to Section 12 .7, shall be refunded to 
Seller, without interest, with payments due to Seller for the first (1') billing period 
following the Facility Acceptance Date 

(B) Permit DelaVS Seller warrants to NSP that, to the best of Seller's 
belief, (I) Seller applied for each Material Permit on or before such date as will allow for 
issuance thereof by August 1, 2004, assuming the normal timeline for approval of the 
applicable issuing Governmental Authority, and (II) there exists no reason specific to the 
Site or the Mankato Facility (as opposed to unanticipated administrative delays, public 
intervention, environmental concerns, and other possible reasons for delay common to any 
greenfield power plant) why all Material Permits cannot be obtained prior to August 1, 
2004 Seller shall use its best efforts to obtain all Material Permits as soon as practicable, 
regardless of any delays . If despite such efforts Seller is unable to obtain all Material 
Permits by August 1, 2004, then, notwithstanding anything to the contrary set forth in 
Section 12 4(A) or otherwise herein : 

(i) If Seller has not obtained all Material Permits by August 1, 
2004 but obtains all Material Permits on or before March 1, 2005, (a) the Permit 
Milestone Date and each Construction Milestone (including but not limited to the Facility 
Acceptance Milestone) scheduled to follow the Permit Milestone Date also shall be 
extended Day-for-Day, for each Day of Permit Delays beyond August 1, 2004, (b) 
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neither Delay Damages nor any other damages or penalties shall be payable to NSP 
by Seller on account of missing the Permit Milestone Date or on account of the 
extensions of such other Construction Milestone Dates, but (c) Seller shall remain 
subject to Delay Damages and the other rights and remedies of NSP with respect all 
Construction Milestones, as adjusted 

(ii) If Seller has not obtained all Material Permits by March 1, 2005 
but obtains all Material Permits by August 1, 2005, (a) the Permit Milestone Date shall 
be extended Day-for-Day for each Day of Permit Delays beyond August 1, 2004, (b) 
the Facility Acceptance Milestone shall be reset to June 1, 2007, (c) each other 
Construction Milestone scheduled to follow the Permit Milestone Date shall be 
extended Day-for-Day, for each Day of delay of the Facility Acceptance Milestone, (d) 
the Facility Acceptance Date may not occur prior to May 1, 2007, (e) neither Delay 
Damages nor any other damages or penalties shall be payable to NSP by Seller on 
account of missing the Permit Milestone Date or on account of the extensions of such 
other Construction Milestone Dates, but (f) Seller shall remain subject to Delay 
Damages and the other rights and remedies of NSP with respect all Construction 
Milestones, as adjusted 

(iii) If Seller has not obtained all Material Permits by August 1, 
2005 but obtains all Material Permits by February 1, 2006, (a) the Permit Milestone 
Date shall be extended Day-for-Day for each Day of Permit Delays beyond August 1, 
2004, (b) the Facility Acceptance Milestone shall be reset to December 15, 2007, (c) 
each other Construction Milestone scheduled to follow the Permit Milestone Date shall 
be extended Day-for-Day, for each Day of delay of the Facility Acceptance Milestone, 
(d) the Facility Acceptance Date may not occur prior to November 15, 2007, (e) neither 
Delay Damages nor any other damages or penalties shall be payable to NSP by Seller 
on account of missing the Permit Milestone Date or on account of the extensions of 
such other Construction Milestone Dates, but (f) Seller shall remain subject to Delay 
Damages and the other rights and remedies of NSP with respect all Construction 
Milestones, as adjusted 

(iv) If Seller has not obtained all Material Permits by February 1, 
2006, this Agreement shall terminate automatically on such date Effective as of the 
date of any such termination, each Party shall be released from all financial and other 
obligations hereunder, except as otherwise provided in Section 20 7 . 

For the avoidance of doubt, the end of the Term shall not be extended as a 
result of any Permit Delays Seller shall keep NSP apprised of the status of Seller's efforts 
to obtain the Material Permits, and any resulting Permit Delays . 

(C) Delay Conditions Attributable to NSP . Seller shall be excused from 
an inability to meet Construction Milestones (including the Facility Acceptance Milestone) if 
and to the extent that the inability is attributable to some or all of the following (altogether, 
"Delay Conditions ") : 

71 

PUBLIC DOCUMENT -  
NOT PUBLIC DATA HAS BEEN EXCISED

Docket No. IP6949,E002/PA-18-702 
Attachment B - Page 75 of 123



Execution copy 

(i) any delay or failure by NSP to obtain any permits, consents or 
approvals from Governmental Authorities or other third pates required for NSP to 
perform its obligations under this Agreement (whether or not caused by any conditions or 
events of Force Majeure) ; 

(d) any breach of this Agreement by NSP; or 

(iii) any failure by the Designated Fuel Pipeline to construct and have 
operational its portion of the Fuel Interconnections not later than December 1, 2005 
(extended Day-for-Day, for each Day of Permit Delays), if and to the extent that NSP has 
elected to have the Designated Fuel Pipeline assume responsibility for some Fuel 
Interconnections pursuant to Section 5 5(C) . 

In the event of such an inability, the Construction Milestone(s) that is/are not met due to the 
Delay Condition(s), and any affected Construction Milestones that follow, shall be extended 
for a period equal to the longest period of time between (i) any Construction Milestone that 
is not met due to the Delay Condition(s), and (ii) the Day that the Delay Condition(s) are 
corrected 

(D) Delay Conditions Attributable to Interconnection Provider. Seller 
shall be excused from an inability to meet any Construction Milestone (including the Facility 
Acceptance Milestone) if and to the extent that (i) the inability is solely attributable to any 
failure by the Mankato Interconnection Provider in permitting, constructing, testing and 
otherwise readying the Direct Assignment Facilities timely for testing and Commercial 
Operation of the Mankato Facility, and (ii) Seller did not contribute to the failure (including 
any failure by Seller to expedite the related required interconnection study and/or to request 
out-of-queue order consideration) . In the event of such an inability, each affected 
Construction Milestone shall be extended for a period equal to the longest period of time 
between (i) any Construction Milestone that is not met, and (ii) the Day that the Direct 
Assignment Facilities are ready for testing of the Mankato Facility 

(E) Schedule Acceleration.. If Seller has not obtained all Material 
Permits by August 1, 2004, then, at any time prior to or within thirty (30) Days following the 
date on which Seller does obtain all Material Permits, subject to the approval of Seller, 
NSP shall have the right and option to require Seller to accelerate the Facility Acceptance 
Milestone (as the Facility Acceptance Milestone may theretofore or thereafter otherwise be 
adjusted pursuant to this Agreement) by up to ninety (90) Days, in accordance with the 
terms and conditions set forth in this Section 12 4(E) (a "Schedule Acceleration") . 

(i) NSP shall notify Seller if and when NSP is considering a 
Schedule Acceleration, including the proposed number of Days thereof . Within ten 
(10) Business Days following receipt of any such notice, Seller shall notify NSP (a) 
whether the contemplated Schedule Acceleration is feasible, (b) if so, the estimated 
total direct incremental costs that would be incurred by Seller to effect the Schedule 
Acceleration, and (c) the amount by which the Capacity Price for the first 
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Commercial Operation Year set forth in the Table in Section 81 would have to be 
increased to compensate Seller for such incremental costs 

(ii) Within ten (10) Business Days following receipt of Seller's 
notice under clause (i), NSP shall notify Seller whether NSP elects to implement the 
proposed Schedule Acceleration If NSP elects to implement the proposed 
Schedule Acceleration, the Schedule Acceleration shall be adopted and deemed to 
amend this Agreement. . 

(F) Actual Damages For all defaults, regardless of whether such default 
subsequently is cured or matures into an Event of Default, the non-defaulting Party shall be 
entitled to receive from the defaulting Party all of the damages incurred by the non --
defaulting Party in connection with such default; provided, however, that notwithstanding 
anything in Article 6 or elsewhere in this Agreement to the contrary : 

(i) nothing in this Article 12 should be construed to affect, in the 
case of a default by Seller, the limitation on damages contained in Section 12 .6(A); 

(ii) prior to an Event of Default, NSP's sole remedy for Seller's 
failure to achieve the Facility Acceptance Milestone and any other Construction 
Milestones, shall be Delay Damages pursuant to Section 12 4(A) ; 

(iii) any inability or failure by Seller to designate one or more 
Alternate Generation Sources adequate to perform this Agreement, or any inability 
of Seller to deliver Contract Energy from such Alternate Generation Sources to 
Alternate Points of Delivery, or any rejection by NSP of an offered Alternate 
Generation Source or Alternate Delivery Point, shall neither constitute a default nor, 
if uncured, lead to an Event of Default by Seller under this Agreement; rather, NSP's 
sole remedy for absence of an Alternate Generation Source, or any lack of 
Availability thereof, shall be the adjustment to AAQ pursuant to Section 8 1(C) ; 

(iv) following the Facility Acceptance Date, prior to an Event of 
Default, NSP's sole remedy for lack of Availability of the Mankato Facility shall be 
the adjustment to AAQ pursuant to Section 8.1(C); and 

(v) if a default has occurred and has continued uncured for a 
period of three hundred sixty-five (365) Days, the non-defaulting Party shall be 
required to either waive its right to collect further damages on account of such 
default or elect to terminate this Agreement as provided for in Section 12 5 . 

If Seller is the defaulting Party, the damages recoverable by NSP hereunder 
on account of the default may include Replacement Power Costs 

12 . .5 Termination In addition to any other right or remedy available at law or in 
equity, either Party may, upon written notice to the other Party, terminate this Agreement if 
any one or more of the Events of Default of the other Party described in this Article occur . 

73 

PUBLIC DOCUMENT -  
NOT PUBLIC DATA HAS BEEN EXCISED

Docket No. IP6949,E002/PA-18-702 
Attachment B - Page 77 of 123



PUBLIC DOCUMENT 
Execution copy TRADE SECRET DATA EXCISED 

Neither Party shall have the right to terminate this Agreement, except upon the occurrence 
of an Event of Default or as otherwise may be explicitly provided in this Agreement Upon 

the termination of this Agreement under this Section 12 5, the non-defaulting Party shall be 
entitled to receive from the defaulting Party, subject (in the case of a default by Seller) to 

the limitation on damages set forth in Section 12.6(A), all of the damages incurred by the 
non-defaulting Party as a consequence of such termination including, if Seller is the 
defaulting Party, the value of all future Replacement Power Costs for the balance of the 
previously remaining scheduled Term . 

12 6 Limitation on Damages 

(A) Except as otherwise provided in this Section 12 6(A) below, (a) 

Seller's aggregate mfinancial liability to NSP for Delay Damages shall not exceed 

T/2 pAE~G,¢ET,'- and (b) Seller's aggregate financial 
liability to NSP for Replacement Power Costs and other damages, including Delay 
Damages, shall not exceed -~-"~~'-`-' ` . NSP shall have 
no right to collect (by draw upon the Security Fund, by foreclosure upon the Subordinated 
Mortgage, or otherwise) damages in excess of such caps. Notwithstanding the foregoing, 
however, the limitations on damages and collection thereof set forth in this Section 12 6(A) 

shall not apply to damages arising out of any of the following events : 

(i) actual (as opposed to constructive) fraud, or any criminal activity 
by Seller, 

(d) any intentional (vs negligent) tortious behavior by Seller that (I) 
materially adversely affects the Availability of a Facility, and (11) is sanctioned by, or 
undertaken at the direction of, Seller's management; 

(iii) the sale by Seller to a third party, or diversion by Seller for any use, 
of the Actual Capacity and/or Contract Energy from the Mankato Facility (other than (x) 
capacity or Energy used to serve the parasitic load of the Facility, (y) inadvertent flows 
through the relevant Interconnection Facilities, or (z) energy sold pursuant to any of Sections 
4 8, 6 5, 9 3(A) or 1210); 

(iv) any claim for indemnification under Article 17 ; and/or 

(v) rejection or other termination of this Agreement in connection with 
any bankruptcy proceeding involving Seller 

(B) If at any time following the date of this Agreement, NSP incurs and 
invoices Seller for damages subject to and in excess of the limitations set forth in Section 

12.6(A), which excess Seller elects not to pay, NSP shall have the right (without waiver of 
other remedies) to terminate this Agreement under Section 12 5 . 

(A) 

~RF}DE 
S~cR~T 
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(i) 

(ii) 

(iv) 

(v) 

(vi) 

12.8 Specific Performance. In addition to the other remedies specified in this 

Article 12, in the event hat any default of Seller is not cured within the applicable cure 

period set forth herein, NSP may elect to treat this Agreement as being in full force and 

effect, and NSP shall have the right to specific performance without the need for bond or 

other security . Likewise, in the event that any default of NSP is not cured within the 

applicable cure period set forth herein, Seller may elect to treat this Agreement as being in 

full force and effect and Seller shall have the right to specific performance without the need 

for bond or other security 

12.9 Remedies Cumulative . Subject to Section 12.4(F) and, in the case of Seller, 

the limitations on damages set forth in Section 12 6(A), each right or remedy of the Parties 

provided for in this Agreement shall be cumulative of and shall be in addition to every other 

right or remedy provided for in this Agreement or available at law, and the exercise, or the 

beginning of the exercise, by a Party of any one or more or the rights or remedies provided 

for herein shall not preclude the simultaneous or later exercise by such Party of any or all 

other rights or remedies provided for herein or available at law. 

12 10 NSP Failure to Pay. In the event NSP fails to pay Seller any amount due to 

Seller, and Seller notifies NSP in writing of same, NSP shall make payment of undisputed 

amounts owing to Seller within five (5) Business Days following such notice If (i) NSP fails 

to pay Seller undisputed amounts within the allowed five (5) Business Days, and (ii) 

Seller's notice specifically references Seller's intent to suspend performance pursuant to 
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this Section, then Seller may elect to suspend supplying Actual Capacity and Contract 
Energy to NSP until such time as the undisputed amounts are paid During any such 
suspension period, Seller may sell the Actual Capacity and Contract Energy to any third 
party purchaser, the net proceeds to Seller of which shall offset the payment(s) otherwise 
payable by NSP to Seller for the period of such suspension, up to the amount(s) of such 
payment(s) 

12 11 Waiver and Exclusion of Other Damages . The Parties confirm that the 
express remedies and measures of damages provided in this Agreement satisfy the 
essential purposes hereof . If no remedy or measure of damages is expressly herein, the 
obligor's liability shall be limited to direct, actual damages only Neither Party shall be 
liable to the other Party for consequential, incidental, punitive, exemplary or 
indirect damages, lost profits or other business interruption damages by statute, 

in tort or, contract (except to the extent expressly provided herein); provided, that if 
either Party is held liable to a third party for such damages and the Party held liable for 
such damages is entitled to indemnification therefor from the other Party hereto, the 
indemnifying Party shall be liable for, and obligated to reimburse the indemnified Party for, 
such damages . To the extent any damages required to be paid hereunder are liquidated, 
the Parties acknowledge that the damages are difficult or impossible to determine, that 
otherwise obtaining an adequate remedy is inconvenient, and that the liquidated damages 
constitute a reasonable approximation of the harm or loss 

12 12 Duty to Mitigate . Each Party agrees that it has a duty to mitigate damages 
and covenants that it will use commercially reasonable efforts to minimize any damages it 
may incur as a result of the other Party's non-performance of this Agreement 

Article 13 - Contract Administration and Notices 

13 .1 Notices in Writing Notices required by this Agreement shall be addressed 
to the other Party, including the other Party's representative on the Operating Committee, 
at the addresses noted in Exhibit E, as either Party may update such names and/or 
addresses from time to time by written notice to the other Party. Any notice, request, 
consent, or other communication required or authorized under this Agreement to be given 
by one Party to the other Party (i) shall be in writing, and (ii) shall either be hand delivered 
or mailed, postage prepaid, to the representative of said other Party If mailed, the notice, 
request, consent or other communication shall be simultaneously sent by facsimile or other 
electronic means Any such notice, request, consent, or other communication shall be 
deemed to have been received by the close of the Business Day on which it was hand 
delivered or transmitted electronically (unless hand delivered or transmitted after such 
close in which case it shall be deemed received at the close of the next Business Day) 
Real-time or routine communications concerning Facility operations shall be exempt from 
this Section 
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13 2 Representative for Notices Each Party shall maintain a designated 

representative to receive notices. Such representative may, at the option of each Party, be 

the same person as that Party's representative or alternate representative on the 

Operating Committee, or a different person Either Party may, by written notice to the other 

Party, change the representative and/or the address to which notices and other 

communications are to be sent . 

13 3 Authority of Representatives The Parties' representatives on the Operating 

Committee shall have authority to act for their respective principals with respect to all 

technical matters relating to performance of this Agreement, and to attempt to resolve 

disputes or potential disputes The Parties' representatives on the Operating Committee 

also shall have authority to amend the Operating Procedures However, the Operating 

Committee as such shall not have the authority to amend or waive any provision of this 

Agreement. 

13 4 Records.. Seller and NSP shall each generate and preserve, during the Term 

and for a period of at least three (3) years thereafter, complete and accurate records, data 

and other information required by each of them for the purposes of proper administration of 

this Agreement, including (i) such records as may be required by state or federal regulatory 

authorities and MAPP, in the prescribed format, (ii) all data required to compute the 

payments due to Seller under Article 8, and (iii) all records and information necessary to 

confirm billings and payments under Article 9 . Each Party shall be entitled to examine and 

audit the records, data and other information maintained by the other Party, relevant to 

performance or confirming performance of this Agreement, at any time and from time to 

time during the period such records, data and information are required to be maintained, 

upon request, on reasonable prior notice, during normal business hours 

13 5 Operating Log Seller shall maintain an accurate and up-to-date operating 

log for the Mankato Facility (the 'Operating Log"), in electronic format, with respect to (i) 

real and reactive power production for each clock hour; (ii) changes in operating status ; (iii) 

outages (including scheduled outages) ; (iv) number of generating unit starts ; (v) any 

unusual conditions found during inspections; (vi) dispatched and scheduled energy, 

including Test Energy, with clear separation of the hours the Mankato Facility is operated 

for the generation of Contract Energy; (vii) hourly metering information from the natural gas 

meter station, including MCF, Dth and Gross Heating Value of the natural gas fuel 

delivered by each supplier ; (viii) fuel oil measurements, including fuel oil usage, storage 

levels and deliveries, and (ix) accurate hourly information regarding energy generated for 

sales to others from any Expansion Capacity By the fifth (5ih) Day of each calendar month, 

Seller shall submit to NSP, in electronic format, a copy of the Operating Log for the 

previous calendar month . 

13 6 Changes to Exhibits 

(A) Exhibit A may be changed from time to time unilaterally by NSP at 
NSP's reasonable discretion . NSP shall provide reasonable prior notice to Seller of any 
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such change in order to permit Seller to effect or address any such change in a timely and 

economical manner. NSP shall pay or reimburse Seller for any and all incremental capital 

costs, increased operating expenses and reduced revenue reasonably incurred by Seller 

during the Term of this Agreement in complying with any such unilateral change by NSP, 

unless (i) NSP makes the same change(s) to all or substantially all other power purchase 

agreements with third parties for natural gas-fired, unit contingent facilities on AGC, and (ii) 

such change is required by law, or is required or recommended by NERC, MAPP or 

another public or quasi-public authority with contractual or regulatory control over NSP . 

(B) Either Party may change the information for their notice addresses in 

Exhibit E at any time without the approval of the other Party Exhibit B , Exhibit C , Exhibits 

D-1 - D-3, Exhibit F, Exhibit G, Exhibit I and/or Exhibit J may be changed at any time with 

the mutual written consent of both Parties Exhibit H [Insurance] may be changed in 

accordance with Section 16 2(B) 

13 .7 Dispute Resolution . 

(A) In the event of any dispute arising under this Agreement (a "Dispute"), 

within ten (10) Days following written request by either Party (a "Dispute Notice "), (I) each 

Party shall appoint a representative (individually, a 'Party Representative ;" together, the 

"Parties' Representatives"), and (II) the Parties' Representatives shall meet, negotiate and 

attempt to resolve the Dispute quickly, informally and inexpensively . In the event that the 

Parties' Representatives cannot resolve the Dispute within thirty (30) Days after the 

commencement of negotiations, within ten Days following any request by either Party at 

any time thereafter, each Party Representative (i) shall independently prepare a written 

summary of the Dispute describing the issues and claims, (ii) shall simultaneously 

exchange its summary with the summary of the Dispute prepared by the other Party 
Representative, and (iii) shall submit a copy of both summaries to a senior officer of its 

Party with authority to irrevocably bind the Party to a resolution of the Dispute. Within ten 

(10) Business Days after receipt of the summaries, the senior officers for both Parties shall 

attempt to resolve the Dispute If the Parties are unable to resolve the Dispute within 

fourteen (14) Days following receipt of the Dispute summaries by the senior officers, either 

Party may seek available legal remedies . 

(B) Other than actions for specific performance, all disputes between the 

Parties that cannot be settled using the procedures set forth in Section 13 .7(A) above shall 

be resolved by binding arbitration before a panel of three (3) arbitrators under then then-

current commercial arbitration rules of the American Arbitration Association, in 

Minneapolis, Minnesota 

(C) Notwithstanding anything in this Agreement to the contrary, if no 

Dispute Notice has been issued within twenty-four (24) months following the occurrence of 

all events and the existence of all circumstances giving rise to the Dispute (regardless of 

the knowledge or potential knowledge of either Party of such events and circumstances), 
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the Dispute and all claims related thereto shall be deemed waived and the aggrieved Party 
shall thereafter be barred from proceeding thereon 

(D) Seller, and NSP each hereby knowingly, voluntarily and 
intentionally waive any rights they may have to a trial by jury in respect of any 

litigation based hereon, or arising out of, under, or in connection with, this 
Agreement or any course of conduct, course of dealing, statements (whether, oral 
or written) or actions of Seller and NSP related hereto. 

Article 14 - Force Majeure 

14 .1 Definition 

(A) The term "Force Maieure", as used in this Agreement, means causes 
or events beyond the reasonable control of, and without the fault or negligence of the Party 
claiming Force Majeure, including, without limitation, acts of God, sudden actions of the 
elements such as floods, earthquakes, hurricanes, or tornadoes; sabotage ; vandalism 
beyond that which could reasonably be prevented by the Party claiming Force Majeure; 
terrorism ; war; riots; fire ; explosion; environmental hazards which could not have 
reasonably been detected by the environmental investigations of the Party claiming Force 
Majeure, severe cold or hot weather or snow or other extreme or severe weather 
conditions ; blockades; insurrection ; strike ; slow down or labor disruptions (even if such 
difficulties could be resolved by conceding to the demands of a labor group) ; and actions 
by any Governmental Authority taken after the date hereof (including the adoption or 
change in any rule or regulation or environmental constraints lawfully imposed by such 
Governmental Authority) but only if such requirements, actions, or failures to act prevent.aor 
delay --_--, 

-.~ 

14 2 Applicability of Force Maleure . 

(A) Neither Party shall be responsible or liable for any delay or failure in 
its performance under this Agreement (except as otherwise provided in Section 8.1(D)), 
nor shall any delay, failure, or other occurrence or event become an Event of Default, to the 
extent such delay, failure, occurrence or event is substantially caused by conditions or 
events of Force Majeure, provided that : 
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(i) the non-performing Party gives the other Party prompt written 
notice describing the particulars of the occurrence of the Force Majeure; 

(ii) the suspension of performance is of no greater scope and of no 
longer duration than is required by the Force Majeure ; 

(iii) the non-performing Party proceeds with reasonable diligence to 
remedy its inability to perform and provides weekly progress reports to the other Party 
describing actions taken to end the Force Majeure; and 

(iv) when the non-performing Party is able to resume performance of 
its obligations under this Agreement, that Party shall give the other Party written notice to that 
effect 

(B) Except as otherwise expressly provided for in this Agreement, the 
existence of a condition or event of Force Majeure shall not relieve the Parties of their 
obligations under this Agreement (including, but not limited to, payment obligations) to the 

extent that performance of such obligations is not precluded by the condition or event of 
Force Majeure . 

14 3 Limitations on Effect of Force Maieure in no event will any delay or failure of 

performance attributable to Force Majeure extend this Agreement beyond the scheduled 
expiration date of its stated Term In the event that any delay or failure of performance 
caused by conditions or events of Force Majeure continues for an uninterrupted period of 

three hundred sixty-five (365) Days from its occurrence or inception, as noticed pursuant to 
Section 14 2(A), the Party not claiming Force Majeure may, at any time following the end of 

such three hundred sixty-five (365) Day period and prior to elimination of the condition or 
event of Force Majeure, terminate this Agreement upon written notice to the affected Party, 

without further obligation by either Party, except as otherwise provided in Section 20.7 . 

Article 15 - Representations, Warranties and Covenants 

151 Seller's Representations Warranties and Covenants . Seller hereby 

represents and warrants as follows: 

(A) Seller is a limited liability company duly organized, validly existing and 
in good standing under the laws of the State of Delaware Seller is qualified to do 

business in Minnesota and each other jurisdiction where the failure to so qualify would have 
a material adverse effect on the business or financial condition of Seller Seller has all 

requisite power and authority to conduct its business, to own its properties, and to execute, 
deliver, and perform its obligations under this Agreement . 

(B) The execution, delivery, and performance of its obligations under this 
Agreement by Seller have been duly authorized by all necessary corporate action, and do 

not and will not: 
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(i) require any consent or approval by any governing body of 
Seller, other than that which has been obtained and is in full force and effect (evidence 
of which shall be delivered to NSP upon its request) ; 

(ii) violate any provision of law, rule, regulation, order, writ, 
judgment, injunction, decree, determination, or award currently in effect having 
applicability to Seller or violate any provision in any formation documents of Seller, the 
violation of which could have a material adverse effect on the ability of Seller to perform 
its obligations under this Agreement; 

(iii) result in a breach or constitute a default under Seller's 
formation documents or bylaws, or under any agreement relating to the management or 
affairs of Seller or any indenture or loan or credit agreement, or any other agreement, 
lease, or instrument to which Seller is a party or by which Seller or its properties or 
assets may be bound or affected, the breach or default of which could reasonably be 
expected to have a material adverse effect on the ability of Seller to perform its 
obligations under this Agreement; or 

(iv) result in, or require the creation or imposition of any mortgage, 
deed of trust, pledge, lien, security interest, or other charge or encumbrance of any 
nature (other than as may be contemplated by this Agreement) upon or with respect to 
any of the assets or properties of Seller now owned or hereafter acquired, the creation 
or imposition of which could reasonably be expected to have a material adverse effect 
on the ability of Seller to perform its obligations under this Agreement . 

(C) This Agreement is a valid and binding obligation of Seller, 
enforceable against Seller in accordance with its terms 

(D) The execution and performance of this Agreement will not conflict with 
or constitute a breach or default under any contract or agreement of any kind to which 
Seller is a party or any judgment, order, statute, or regulation that is applicable to Seller or 
the Mankato Facility. 

(E) All permits, consents, approvals, licenses, authorizations, or other 
action required by any Governmental Authority to authorize Seller's execution and delivery 
of this Agreement have been duly obtained and are in full force and effect . 

(F) Seller shall comply with all applicable local, state, and federal laws, 
regulations, and ordinances, including but not limited to equal opportunity and affirmative 
action requirements and all applicable federal, state, and local environmental laws and 
regulations presently in effect or which may be enacted prior to the end of the Term of this 
Agreement . 

(G) Seller shall disclose to NSP, to the extent that, and as soon as it is 
known to Seller, any violation of any environmental laws or regulations arising out of the 
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construction or operation of the Mankato Facility, or the presence of Environmental 

Contamination at the Mankato Facility or on the Site, alleged to exist by any Governmental 

Authority having jurisdiction over the Site, or the existence of any past or present 

enforcement, legal, or regulatory action or proceeding relating to such alleged violation or 

alleged presence of Environmental Contamination 

152 NSP's Representations Warranties and Covenants NSP hereby 

represents and warrants as follows: 

(A) NSP is a corporation duly organized, validly existing and in good 

standing under the laws of the State of Minnesota and is qualified in each other jurisdiction 

where the failure to so qualify would have a material adverse effect upon the business or 

financial condition of NSP. NSP has all requisite power and authority to conduct its 

business, to own its properties, and to execute, deliver, and perform its obligations under 

this Agreement 

(B) The execution, delivery, and performance of its obligations under this 

Agreement by NSP have been duly authorized by all necessary corporate action, and do 

not and will not: 

(i) require any consent or approval of NSP's Board of Directors, 

or shareholders, other than that which has been obtained and is in full force and effect 

(evidence of which shall be delivered to Seller upon its request) ; 

(ii) violate any provision of law, rule, regulation, order, writ, 

judgment, injunction, decree, determination, or award currently in effect having 

applicability to NSP or violate any provision in any corporate documents of NSP, the 

violation of which could have a material adverse effect on the ability of NSP to perform 

its obligations under this Agreement; 

(iii) result in a breach or constitute a default under NSP's corporate 

charter or bylaws, or under any agreement relating to the management or affairs of 

NSP, or any indenture or loan or credit agreement, or any other agreement, lease, or 

instrument to which NSP is a party or by which NSP or its properties or assets may be 

bound or affected, the breach or default of which could reasonably be expected to have 

a material adverse effect on the ability of ~SP to perform its obligations under this 

Agreement; or 

(iv) result in, or require the creation or imposition of any mortgage, 

deed of trust, pledge, lien, security interest, or other charge or encumbrance of any 

nature (other than as may be contemplated by this Agreement) upon or with respect to 

any of the assets or properties of NSP now owned or hereafter acquired, the creation 

or imposition of which could reasonably be expected to have a material adverse effect 

on the ability of NSP to perform its obligations under this Agreement 
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(C) This Agreement is a valid and binding obligation of NSP, enforceable 
against NSP in accordance with its terms . 

(D) The execution and performance of this Agreement will not conflict with 
or constitute a breach or default under any contract or agreement of any kind to which NSP 
is a party or anyjudgment, order, statute, or regulation that is applicable to NSP 

(E) To the best knowledge of NSP, except for MPUC approval, all 
approvals, authorizations, consents, or other action required by any Governmental Authority 
to authorize NSP's execution, delivery and performance of this Agreement have been duly 
obtained and are in full force and effect . 

Article 16 - Insurance 

161 Evidence of Insurance. . Prior to breaking ground for the Mankato Facility and 
on or before the policy renewal date each year thereafter, Seller shall provide NSP with two 
(2) copies of insurance certificate(s) evidencing that insurance coverages for the Mankato 
Facility, in compliance with the specifications for insurance coverage set forth in Exhibit H, 
are in force Such certificates shall (A) name NSP as an additional insured to the extent of 

the indemnity obligations assumed by Seller hereunder (exceptworker's compensation); 
(B) provide that NSP shall receive at least thirty (30) Days prior written notice of 
non-renewal, cancellation of, or significant modification to any of the insurance policies 

(except that such notice may be not less than ten (10) Days for non-payment of premiums); 
(C) provide a waiver of any rights of subrogation against NSP, its Affiliates and their 
officers, directors, agents, subcontractors, and employees ; and (D) indicate that the 
Commercial General Liability policy has been endorsed as described above . All policies 
shall be written with insurers that NSP deems acceptable . All policies shall be written on 

an occurrence basis, except as provided in Section 16 2 All policies shall contain an 
endorsement that Seller's policy shall be primary in all instances regardless of like 
coverages, if any, carried by NSP Seller's liability under this Agreement is not limited to 
the amount of insurance coverage required herein . 

16 .2 Term and Modification of Insurance . 

(A) All insurance required under this Agreement shall cover occurrences 
following the date of this Agreement and for a period of at least two (2) years after the 
Term In the event that any insurance as required herein is commercially available only on 
a "claims-made" basis, such insurance shall provide for a retroactive date not later than the 
date of this Agreement and such insurance shall be maintained by Seller, with a retroactive 
date not later than the retroactive date required above, for a minimum of five (5) years after 
the Term 

(B) The Parties shall modify the insurance types and minimum limits 
specified in Exhibit H from time to time during the Term, in order to maintain reasonable 
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coverage amounts, in the event that Good Utility Practices so require and Seller can obtain 

the modified insurance on commercially reasonable terms . 

(C) If any insurance required to be maintained by Seller hereunder 

ceases to be available in the commercial insurance market on reasonable terms for 

electric generating plants of a type, geographic location and capacity comparable to the 

Mankato Facility, Seller shall provide written notice to NSP, accompanied by a certificate 

from an independent insurance advisor of recognized national standing, certifying that such 

insurance is no longer so available Upon receipt of such notice, Seller shall use 

commercially reasonable efforts to obtain other insurance that would provide comparable 

protection against he risk to be insured, and NSP shall not unreasonably withhold its 

consent to modify or waive such requirement 

Article 77 - Indemnity 

(A) Each Party (the "Indemnifying Partd') shall indemnify, defend and hold 

harmless the other Party (the 'Indemnified Pa ') from and against all claims, demands, 

losses, liabilities, penalties, and expenses (including reasonable attorneys' fees and 

reasonable settlement expenses) for personal injury or death to persons, damage to the 

Indemnified Party's real property and tangible personal property, and damage to the 

property of any other Person, to the extent arising out of, resulting from, or caused by (i) a 

default under this Agreement by the Indemnifying Party, (ii) violation of any applicable 

environmental laws, or (iii) the negligent or tortious acts, errors, or omissions of the 

Indemnifying Party, its Affiliates, its directors, officers, employees, contractors and agents 

The indemnification of third party claims provided under this Article 17 is not subject to the 

limitation on damages set forth in Section 12 6(A) . 

(6) Promptly after receipt by a Party of any claim or notice of the 

commencement of any action, administrative or legal proceeding, or investigation as to 

which the indemnity provided for in this Article may apply, the Indemnified Party shall notify 

the Indemnifying Party in writing of such fact The Indemnifying Party shall assume the 

defense thereof with counsel designated by such Party and satisfactory to the Indemnified 

Party, provided, however, that if the defendants in any such action include both the 

Indemnified Party and the Indemnifying Party and the Indemnified Party shall have 

reasonably concluded that there may be legal defenses available to it which are different 

from or additional to, or inconsistent with, those available to the Indemnifying Party, the 

Indemnified Party shall have the right to select and be represented by separate counsel, at 

the Indemnifying Party's expense, unless a liability insurer is willing to pay such costs . 

(C) If the Indemnifying Party fails to assume the defense of a claim 

meriting indemnification, the Indemnified Party may at the expense of the Indemnifying 

Party contest, settle, or pay such claim, provided that settlement or full payment of any such 

claim may be made only following consent of the Indemnifying Party or, absent such 
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consent, written opinion of the Indemnified Party's counsel that such claim is meritorious or 

warrants settlement . 

(D) Except as otherwise provided in this Article, in the event that a Party 

is obligated to indemnify and hold the other Party harmless under this Article 17, the 

amount owing to the Indemnified Party will be the amount of the Indemnified Party's actual 

loss net of any insurance proceeds received by the Indemnified Party following a 

reasonable effort by the Indemnified Party to obtain such insurance proceeds 

Article 18 - Legal and Regulatory Compliance 

(A) Each Party shall at all times comply with all applicable laws, 

ordinances, rules, and regulations applicable to it, except for any non-compliance which, 
individually or in the aggregate, could not reasonably be expected to have a material effect 

on the business or financial condition of the Party or its ability to fulfill its commitments 
hereunder. As applicable, each Party shall give all required notices, shall procure and 
maintain all necessary governmental permits, licenses, and inspections necessary for 

performance of this Agreement, and shall pay its respective charges and fees in 
connection therewith 

(B) Each Party shall deliver or cause to be delivered to the other Party 

certificates of its officers, accountants, engineers or agents as to matters as may be 

reasonably requested, and shall make available, upon reasonable request, personnel and 
records relating to the Mankato Facility to the extent that the requesting Party requires the 

same in order to fulfill any regulatory reporting requirements, or to assist the requesting 
Party in litigation, including, but not limited to, administrative proceedings before the 

MPUC 

(C) NSP hereby assumes the risk that, subsequent to the date of this 

Agreement and prior to the end of the Term, MAPP revises its requirements for 
Accreditable Capacity in a manner that precludes some or all of the Actual Capacity of any 

Facility from qualifying as Accreditable Capacity ("Changed MAPP Requirements") 

(D) In the event of Changed MAPP Requirements affecting the Mankato 
Facility, MP may elect either (i) to accept the Changed MAPP Requirements, without 

change to this Agreement or to the Mankato Facility, with no effect upon NSP's payment 

and other obligations hereunder, or (ii) to require Seller to make such changes to the 

Mankato Facility and/or operate the Mankato Facility in a manner that complies with such 
Changed MAPP Requirements In the event that NSP elects the latter, (x) the cost of each 

capital asset required to comply with such Changed MAPP Requirements ("MAPP Capital 
Expenditures") shall be paid by NSP, and (y) NSP also shall pay or reimburse Seller for all 
other incremental expenses incurred by Seller in connection therewith, including any 

increased operation and maintenance costs, and any effects of decreased Availability 
attributable to such modification Upon request by NSP, Seller shall provide to NSP such 
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data and other information as may be reasonably necessary to allow NSP to confirm 

Seller's calculation of the MAPP Capital Expenditures and other expenses to be paid by 

NSP pursuant to the foregoing sentence . In the event and to the extent that any MAPP 

Capital Expenditures that are made during the last ten (10) years of the Term benefit Seller 

(or any successor owner of the Mankato Facility) following the Term, Seller shall repay or 

shall cause such successor to repay such benefits to NSP as and when realized, valued on 

a quantum meruitbasis 

Article 19 - Assignment and Other Transfer Restrictions 

191 Prohibition Against Assignment 

(A) Except as permitted in this Section 19 1, neither Party may assign 

any of its rights under this Agreement nor delegate any of its duties hereunder Any 

assignment of any interest in this Agreement, and/or any sale, exchange or other transfer of 

the Mankato Facility, in violation of this Section 19.1, shall be null and void 

(B) In the event of any assignment of rights and/or delegation of duties 

under this Agreement, (i) at least ten (10) Days prior notice of the assignment/delegation 
shall be given to the other Party; (ii) any assignee must assume all of the assignor's 
obligations hereunder, either by express instrument reasonably satisfactory to the other 
Party or by operation of law; (iii) except as otherwise expressly set forth in Section 19.2, no 

assignment shall relieve the assignor of its obligations hereunder in the event the assignee 
fails to perform ; (iv) no such assignment shall impair any security given by or on behalf of 
Seller hereunder; and (v) before the Agreement is assigned by either Party, the assignee 

must first obtain such approvals as may be required by all applicable Governmental 
Authorities 

(C) NSP may assign this Agreement at any time to an Affiliate of NSP 

(D) Seller may assign this Agreement at any time for collateral purposes 

to the Facility Lender, and the Facility Lender may assign this Agreement to any successor 
in connection with any exercise of the rights and remedies of the Facility Lender under the 
Financing Documents, subject to the obligations of the Facility Lender to cause any 

successor owner or operator acquiring possession or ownership of the Mankato Facility 

and/or the Site through the exercise of the Facility Lender's rights and remedies under the 
Financing Documents, as long as no Event of Default by NSP has occurred, (i) to remain 

subject to the terms of this Agreement, and (ii) to assume all of Seller's obligations 
hereunder, both prospective and accrued, including the obligation to cure any then-existing 
defaults (including performance defaults that are susceptible to cure by performance or the 
payment of money damages), but excluding any obligation to cure any then--existing 
performance defaults which by their nature are incapable of being cured. Seller shall notify 
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NSP, pursuant to Section 13 1, of any such collateral assignment to the Facility Lender no 

later than thirty (30) Days after the assignment . 

(E) Any Change of Control of Seller shall require the prior written consent 

of NSP Without limiting NSP's obligation to consider reasonably any other circumstances, 

NSP shall be required to give its consent to any Change of Control of Seller if the ultimate 

parent entity of Seller following the Change of Control, together with its Affiliates, enjoys 
creditworthiness (as measured by its Credit Rating or as otherwise reasonably determined 

by NSP) not worse than Seller and/or its ultimate parent entity prior to the Change of 
Control A "Change of Control" shall be deemed to occur if any one of the following events 

occurs with respect to Seller, or with respect to any Person which is a direct or indirect 
owner of a majority of the ownership interests in Seller if the direct or indirect interest in 

Seller represents substantially all of the value of such Person's assets : (i) a transfer of a 
majority of the ownership interests in Seller or such Person; or (ii) any consolidation or 

merger of Seller or any such Person in which Seller or such Person, as the case may be, is 

not the continuing or surviving entity, other than a consolidation or merger of a Person in 

which the holders of such Person's membership interests immediately before the 

consolidation or merger shall, upon consummation of the consolidation or merger, own at 
least fifty percent (50%) of the equity of the surviving entity 

19 2 Relief from Liability 

(A) Seller shall relieve NSP from all of its obligations under this 

Agreement, prospective and accrued, upon request by NSP, in the event of any permitted 
assignment of this Agreement by NSP to any Rated Person that then holds or later obtains 

an Investment Grade Credit Rating . 

(B) NSP shall relieve Seller from all of its obligations under this 
Agreement, prospective and accrued, upon request by Seller, in the event of any permitted 
assignment of this Agreement by Seller to any Rated Person that (i) then holds or later 
obtains a Credit Rating of "B" or better, and (ii) provides a substitute Security Fund 
meeting the requirements of Section 11 .2 . . 

19 3 Accommodation of Facility Lender. To facilitate Seller's obtaining of 

financing to construct and operate the Mankato Facility, NSP shall make reasonable efforts 

to accommodate the Facility Lender's requests to vary the terms and conditions of this 

Agreement to protect the Facility Lender's interests and to provide such consents to 
assignments, certifications, representations, information, opinions, and/or other documents 
as may be reasonably requested by Seller or the Facility Lender in connection with the 

financing of the Mankato Facility ; provided, that in responding to any such request, NSP 

shall have no obligation to provide any consent, or enter into any agreement, that materially 

adversely affects any of NSP's rights, benefits, risks and/or obligations under this 

Agreement Seller shall reimburse, or shall cause the Facility Lender to reimburse, NSP 

for the incremental direct expenses (including, without limitation, the reasonable fees and 
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expenses of counsel) incurred by NSP in the preparation, negotiation, execution and/or 

delivery of any documents requested by Seller or the Facility Lender, and provided by 

NSP, pursuant to this Section 19 2 Seller shall notify NSP promptly if and when any 

Financing Documents are recorded in the County in which the Site is located, and shall 

provide to NSP a copy of each such recorded document . 

19 4 Notice of Facility Lender Action Within ten (10) Days following Seller's 

receipt of each written notice from the Facility Lender of default, or the Facility Lender's 

intent to exercise any remedies, under the Financing Documents, Seller shall deliver a 

copy of such notice to NSP . 

19 5 Subcontracting Seller may subcontract its duties or obligations under this 

Agreement without the prior written consent of NSP, provided that no such subcontract 

shall relieve Seller of any of its duties or obligations hereunder 

Article 20 - Miscellaneous 

20 .1 Waiver. Subject to the provisions of Section 13 ..7(C), the failure of either 

Party to enforce or insist upon compliance with or strict performance of any of the terms or 

conditions of this Agreement, or to take advantage of any of its rights thereunder, shall not 

constitute a waiver or relinquishment of any such terms, conditions, or rights, but the same 

shall be and remain at all times in full force and effect 

20 2 Taxes 

(A) For purposes of this Section, 

(i) "Environmental Taxes" means all taxes imposed by 

Governmental Authorities upon NSP, Seller and/or the Mankato Facility that are assessed 

based upon the quantity of waste water discharged and/or the quantity of air pollutants 

emitted by the Mankato Facility as a consequence of the generation of Contract Energy 

therefrom 

(ii) "Energy Taxes" means all taxes imposed by (bvernmental 

Authorities upon NSP, Seller and/or the Mankato Facility that are assessed based upon 

the amount of Contract Energy generated by the Mankato Facility, including sales and/or 

use taxes imposed with respect to the purchase of Contract Energy by NSP 

(iii) "Fuel Taxes" means all taxes imposed by Governmental 

Authorities upon NSP, Seller or the Mankato Facility that are assessed based upon the 

amount and/or purchase price of gas consumed by the Mankato Facility to generate 

Contract Energy, including (a) any sales and/or use taxes imposed upon any transfer of title 

to the natural gas fuel at the Fuel Point of Delivery to Seller under Section 6 4(B), and (b) 
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any sales and/or use taxes imposed upon NSP by virtue of its purchase of Acceptable 
Natural Gas Fuel for consumption by the Mankato Facility. 

(B) During the Term, NSP shall pay or reimburse Seller for (i) all 

Environmental Taxes enacted into law following the Effective Date, (ii) all Energy Taxes, 

and (iii) all Fuel Taxes Except for the foregoing, as between the Parties, Seller shall pay 

and be solely responsible for all taxes imposed by Governmental Authorities upon Seller, 

the Site and/or the Mankato Facility arising in connection with the construction, ownership, 

financing, operation and disposition of the Mankato Facility, any Expanded Capacity, and 

any Alternate Generation Source(s), including (I) any and all ad valorem taxes assessed 
against the Mankato Facility, whether not in existence or enacted following the Effective 
Date, and (II) any Environmental Taxes in existence as of the Effective Date 

(C) The Parties shall cooperate to minimize their exposure to taxes; 

provided, however, neither Party shall be obligated to incur any financial burden or material 

incremental risk to reduce taxes for which the other Party is responsible hereunder. 

(D) All electric energy delivered by Seller to NSP hereunder shall be sales 
for resale, with NSP reselling such electric energy.. NSP shall obtain and provide Seller 

with any certificates required by any Governmental Authority, or otherwise reasonably 
requested by Seller to evidence that the deliveries of electric energy hereunder are sales 

for resale . 

20 3 Fines and Penalties . 

(A) Each Party shall pay vJien due all fees, fines, penalties or costs 
incurred by itself or its agents, employees or contractors for noncompliance with any 

provision of this Agreement, contractual obligation, permit, or requirement of law, except 
for such fines, penalties and costs that are being actively contested in good faith and with 

due diligence by the applicable Party and for which adequate financial reserves have been 

set aside to pay such fines, penalties, or costs in the event of an adverse determination 

(B) If any fees, fines, penalties, or costs are claimed or assessed against 
a Party (the "Aggrieved Pa ') by any Governmental Authority due to noncompliance by the 

other Party (the "Offending Pa ') with this Agreement, any requirements of law, any permit 
or any contractual obligation, the Offending Party shall indemnify and hold the Aggrieved 

Party harmless against any and all losses, liabilities, damages, and claims suffered or 
incurred by the Aggrieved Party, including claims for indemnity or contribution made by 

third parties, except to the extent the Aggrieved Party recovers any such losses, liabilities, 
or damages through other provisions of this Agreement . 

20 4 Disclaimer of Third Party Beneficiary Rights . In executing this Agreement, 

NSP does not, nor should it be construed to, extend its credit or financial support for the 
benefit of any third parties lending money to or having other transactions with Seller 
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Nothing in this Agreement shall be construed to create any duty to, or standard of care with 

reference to, or any liability to, any person not a party to this Agreement 

20 .5 Relationship of the Parties 

(A) This Agreement shall not be interpreted to create an association, joint 

venture, or partnership between the Parties nor to impose any partnership obligation or 

liability upon either Party Except as otherwise specifically provided in Section 12 7, 

neither Party shall have any right, power, or authority to enter into any agreement or 

undertaking for, or act on behalf of, or to act as an agent or representative of, the other 

Party 

(B) Seller shall be solely liable for the payment of all wages, taxes, and 

other costs related to the employment of persons to construct, operate and maintain the 

Mankato Facility, including all federal, state, and local income, social security, payroll, and 

employment taxes and statutorily mandated workers' compensation coverage None of the 

persons employed by Seller shall be considered employees of NSP for any purpose; nor 

shall Seller represent to any person that he or she is or may become a NSP employee . 

20 6 Equal Employment Opportunity Compliance Certification Seller 

acknowledges that as a government contractor NSP is subject to various federal laws, 
executive orders, and regulations regarding equal employment opportunity and affirmative 

action These laws may also be applicable to Seller as a subcontractor to NSP All 

applicable equal opportunity and affirmative action clauses shall be deemed to be 

incorporated herein as required by federal laws, executive orders, and regulations, 

including but not limited to 41 C.F R . § 60-1 4(a)(1-7) . 

20 7 Survival of Obligations Cancellation, expiration, or earlier termination of this 
Agreement shall not relieve the Parties of obligations that by their nature should survive 

such cancellation, expiration, or termination, prior to the term of the applicable Statute of 

Limitations, including without limitation warranties, remedies, indemnities and 

confidentiality, which obligations shall survive for the period of the applicable statute(s) of 

limitation Promptly following expiration or any earlier termination of the Term of this 

Agreement, and the completion of all of Seller's obligations hereunder, NSP shall release 

the Security Fund (including any accumulated interest, if applicable) to Seller 

20 8 Severability In the event any of the terms, covenants, or conditions of this 

Agreement, its Exhibits, or the application of any such terms, covenants, or conditions, 

shall be held invalid, illegal, or unenforceable by any court or administrative body having 

jurisdiction, all other terms, covenants, and conditions of the Agreement and their 

application not adversely affected thereby shall remain in force and effect; provided, 

however, that NSP and Seller shall implement an equitable adjustment in the provisions of 

this Agreement with a view toward effecting the purposes of this Agreement by replacing 

the provision that is held invalid, illegal, or unenforceable with a valid provision, the 

economic effect of which comes as close as possible to that of the provision that has been 

found to be invalid, illegal or unenforceable 
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20 9 Complete Agreement; Amendments The terms and provisions contained in 
this Agreement constitute the entire agreement between NSP and Seller with respect to its 
subject matter, and supersede all previous communications, representations, or 
agreements, either verbal or written, between NSP and Seller with respect thereto This 
Agreement may be amended, changed, modified, or altered, provided that such 
amendment, change, modification, or alteration shall be in writing and signed by both 
Parties hereto, and provided further, that the Exhibits attached hereto may be changed 
according to the provisions of Section 13 6. 

20 10 Binding Effect . This Agreement, as it may be amended from time to time 
pursuant to this Article, shall be binding upon and inure to the benefit of the Parties hereto 
and their respective successors-in-interest, legal representatives, and assigns permitted 
hereunder 

20 .11 Headings Captions and headings used in this Agreement are for ease of 
reference only and do not constitute a part of this Agreement.. 

20 12 Counterparts This Agreement may be executed in multiple counterparts, 
and each executed counterpart shall have the same force and effect as an original 
instrument 

2013 Confidentiality 

(A) Except as permitted herein, neither Party shall disclose any 
Confidential Information of the other Party to any third parties (other than to the disclosing 
Party's employees, attorneys, accountants, lenders and other representatives who have a 
need-to-know in connection with this transaction, and who are under a corresponding duty 
of confidence), without the other Party's prior written approval . The obligation to maintain 
Confidential Information in confidence shall continue through the end of the Term of this 
Agreement and for a period of two (2) years after the expiration or earlier termination 
hereof 

(B) Prior to releasing publicly any information regarding the other Party, 
this Agreement, the Mankato Facility, or any other aspect of the relationship between the 
Parties (other than a general description of the Mankato Facility or the fact that the 
Agreement exists), each Party shall consult and coordinate the release of such information 
with the other Party 

(C) Notwithstanding anything to the contrary in this Section 20 13, either 
Party may disclose Confidential Information of the other Party (i) as the disclosing Party is 
legally required to furnish by subpoena, by other legal process or by applicable law, 
including disclosure required by a Governmental Authority or the rules of any securities 
exchange, and/or (ii) to the MPUC and/or the Minnesota Department of Commerce, upon 
request. In connection with any disclosure subject to this Section 20 13(C), the disclosing 
Party shall notify the other Party of the nature and recipient of the disclosure, prior to or 
promptly following the disclosure . 

91 

PUBLIC DOCUMENT -  
NOT PUBLIC DATA HAS BEEN EXCISED

Docket No. IP6949,E002/PA-18-702 
Attachment B - Page 95 of 123



Execution copy 

(D) Notwithstanding anything to the contrary in this Section 20 13, either 

Party may disclose Confidential Information of the other Party to ratings agencies, 

securities analysts, lenders and potential lenders . In connection with any disclosure subject 

to this Section 20 13(D), the disclosing Party shall use reasonable efforts (i) to notify and 

give the non-disclosing Party a reasonable opportunity to review and comment upon such 

disclosure, and (ii) to seek confidential treatment of such Confidential Information from the 

recipient . 

20 14 Standard of Review Absent agreement of both Parties to the proposed 

change, the standard of review for changes to this Agreement proposed by a Party, a non-

party or the Federal Energy Regulatory Commission acting sua sponte shall be the "public 

interest" standard of review set forth in United Gas Pipe Line Co v. Mobile Gas Service 

Corp ., 350 U.S 332 (1956) and Federal Power Commission v Sierra Pacific Power Co, 

350 U S 348 (1956) (aka the 'Mobile-Sierra doctrine ") This Agreement shall not be 
subject to change by application of either Party pursuant to §205 or §206 of the Federal 

Power Act 
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20.15 Governing Law. The interpretation and performance of this Agreement 

and each of its provisions shall be governed and construed in accordance with the 
laws 

of the State of Minnesota. The Parties hereby submit to the exclusive jurisdiction of the 

courts of the State of Minnesota, and venue is hereby stipulated as Minneapolis, 

Minnesota, for all disputes arising out of this Agreement. 

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the 

date first set forth above . 

Seller: NSP: 

Mankato Energy Center, LLC Northern States Power Company 

Approved as to form 

BV: 
Paul J . Bona4ia, Vice President 
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- EXHIBITA - 

NSP REQUIREMENTS AND COMPLIANCE STANDARDS FOR DISPATCHABILI'TY 

Page 1 of 2 

1 Dispatchability Requirements In order for Seller to qualify for the 
Dispatchability Payment set forth under Section 8 2, the Facility generating units must be 
dispatchable generating units Both the CT and the steam turbine (including the duct firing 
capacity) shall be capable of providing : 

A Automatic Generation Control (AGC) from the System Control Center 
(SCC; 

B A minimum regulating range of fifteen megawatts (15 MW) per 
generating unit, in automatic load regulation capacity ; 

C Continuous response to SCC pulsing at the minimum rates set forth in 
Section 8 2; and 

D A direct ring-down phone circuit to the SCC . 

2 Operations Log Seller shall maintain an hourly operation log that identifies 
real-time unit operating information including, but not limited to the following: current level of 
unit capacity availability, planned and unplanned maintenance outages or deratings, circuit 
breaker operation and any other significant events related to the operation of the 
generating unit Any changes in the generating status or availability of the generating unit 
shall be reported immediately to the SCC operator by telephone 

3 Telemetry/Generation Load Control Requirements 

A NSP shall design, purchase, own, install and test, in accordance with 
the procedures set forth in this Exhibit, the telemetry equipment, generation load control 
equipment and the circuits from the Facility to the SCC. Generation load control 
equipment is defined as the equipment and associated hardware necessary to interpret the 
request for a generation load change and provide a signal to the governor of Seller's 
equipment Seller shall in no way constrict or modify the generation load change signal 
path without review and written authorization by NSP 

B. The telemetry and generation load equipment is to provide the 
following: instantaneous net MW and MVAr levels, control status (available for automatic 
generation control), load regulation range limits, remote pulsing circuit, and any other 
parameters deemed necessary by NSP Seller shall install at the Facility MW and MVAr 
indicating equipment which reflects the identical MW and MVAr values as those 
telemetered to the SCC . 
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- EXHIBITA -
(continued) 

Page 2 of 2 

4 . Initial Verification of Compliance . Initial verification of Automatic Generation 
Control compliance (requirements 1 A through 1 D above) will be conducted at the Facility 
by NSP Request for initial verification shall be made by Seller to NSP, in writing, on at 
least ten (10) Days advance notice Testing will be a coordinated effort between NSP and 
Seller, with Seller providing technical support for Seller's equipment and with NSP 
supplying the test regulation signal and determination of Seller's compliance of these 
requirements All dispatchability requirements, including initial verification of compliance, 
must be met to achieve the Facility Acceptance Date 

5 Periodic Verification of Compliance Subsequent to the initial verification of 
AGC compliance as provided for above, NSP shall have the right, at any time and without 
prior notice to Seller, to verify the continued compliance of such requirements Seller will 
be notified of test results in the event of any noncompliance . 

6 . Automatic Generation Control Availability NSP will monitor Seller's ability to 
be automatically dispatched It is the expectation of the Parties that the Facility will be 
available for automatic generation dispatch during one hundred percent (100%) of the 
Facility's on-line hours (excluding periods of failure of NSP's telemetry, during which Seller 
will manually be dispatched by NSP, and excluding start-up and shut-down periods of 
combustion turbines and duct burners) 
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Construction Milestone 

- EXHIBIT B -

CONSTRUCTION MILESTONES 

Results Seller Must Achieve 

Seller shall establish the Security Fund in accordance with 
Section 11 .1 . 

Seller shall certify to NSP that Seller holds executed purchase 
orders/contracts for the delivery and installation of Mankato 
Facility turbine(s)/generator(s) 

Seller shall provide NSP with copies of all Material Permits 
(Permit Milestone Date) 

Seller shall provide NSP with evidence of the insurance 
coverage required by Exhibit H 

Seller shall certify to NSP that Seller holds an executed site 
preparation/site clearing construction agreement 

Seller shall certify to NSP that Seller holds an executed EPC 
agreement (or, if Seller or one of its Affiliates has elected to act 
as the general contractor, Seller shall certify to NSP that Seller 
holds an executed civil contractor agreement) 

Seller shall certify to NSP that Seller holds an executed 
purchase orders/contracts for the delivery of the Mankato 
Facility's step-up transformers 

Seller shall have achieved closing on financing for the Mankato 
Facility, or provided NSP with proof of Seller's financial 
capability to construct the Mankato Facility 

Seller shall have started pouring the foundations for the 
combustion turbine(s), HRSG(s), steam turbine, and step-up 
transformers 

Seller shall certify to NSP that Seller holds an executed 
Mankato Facility electric interconnection agreement and a fuel 
supply interconnection agreement 
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- EXHIBIT B-
(continued) 

Page 2 of 2 

Construction Milestone Results Seller Must Achieve 

If Seller or one of its Affiliates has elected to act as the general 
contractor, Seller shall certify to NSP that Seller holds an 
executed mechanical contractor agreement 

If Seller or one of its Affiliates has elected to act as the general 
contractor, Seller shall certify to NSP that Seller holds an 
executed electrical contractor agreement 

A combustion turbine and the steam turbine shall have been 
delivered to, and set on its foundation at, the Site 

The step-up transformer shall have been delivered to, and set 
on its foundation at, the Site . 

Seller shall have constructed Seller's Interconnection Facilities 
and such facilities shall be capable of being energized . 

Seller shall have all necessary fuel supply interconnection 
facilities (including fuel oil interconnections) in place 

-= --- _ Start-up testing of the Mankato Facility commences . Nk -, 

Facility Acceptance Date is achieved . (Facility Acceptance 
Milestone) 
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- EXHIBIT C - 

MANKATO FACILITY DESCRIPTION AND SITE MAPS 

Site Location 

In Mankato, Minnesota, Northwest of the County Highway 5 and Summit Avenue 
intersection . A USGS map showing the general location of the Site is included with this 
Exhibit C 

General 

The generation units at the Site will include one or two combustion turbines and one steam 
turbine in a combined cycle configuration The Facility (i) will primarily combust natural gas, 
with fuel oil operation provided as a backup for the Base Capacity, and (ii) will consist of a 
single combustion turbine and its associated steam turbine output, dedicated to NSP A 
preliminary site plan showing both the Facility and the anticipated Expansion Equipment is 
included with this Exhibit C 

Major Equipment 

Siemens-Westinghouse 501FD, General Electric FA, or General Electric FB combustion 
turbine(s) are planned for the Facility . Additional major equipment will include a steam 
turbine generator, step-up transformers, heat recovery steam generator(s), output breakers, 
switchgear, motor control centers, protective and associated equipment, water treatment, 
above and below ground piping, electrical wiring and conduit, and an evaporative cooling 
tower 

Support Buildings 

A permanent administration/maintenance/warehouse/control building will be erected 
Additionally a water treatment building will likely be erected to house the demineralization 
equipment and water lab . 

Water 

Cooling water will likely be provided by the City of Mankato Municipal Wastewater 
Treatment Plant A pipeline will be constructed to transport the water from the Mankato 
Treatment Plant to the Facility. Potable water will likely be provided by the City of Mankato 
water distribution system Water will be discharged into the Minnesota River approximately 
Y4-mile downstream of the existing Wilmarth RDF Plant discharge structure . . Alternate 
provisions for water discharge may be made via return of the discharge to the Mankato 
Treatment Plant . 
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Gas Interconnection 

A new natural gas pipeline lateral will be constructed to provide fuel to the Facility The 
lateral will connect to the existing Northern Natural Gas Company pipeline located 
approximately 5 miles to the east of the Facility The lateral pipeline will parallel the existing 
NSP 115 kV transmission line and enter the Site in the northeast corner Other facilities 
and equipment associated with the Fuel Interconnections include: a custody transfer 
delivery meter and flow control station; separation equipment upstream of the meter and 
control station; natural gas heating; station lighting ; foundations ; cathodic protection and 
grounding equipment; and other ancillary and protective mechanical and electrical 
equipment In the event Seller's gas pressure requirements exceed five hundred fifty (550) 
psig at the Fuel Point(s) of Delivery, Seller shall install gas compression equipment. 

Fuel Oil 

A fuel oil tank will be constructed with no less than 300,000 gallons storage capacity, which 
is sufficient oil storage to qualify the Facility for MAPP accreditation under current 
regulations . Fuel oil unloading capability will be provided for a single fuel oil truck Transfer 
and measuring equipment will also be provided 

Electrical Interconnection 

The electrical output of the Facility will be interconnected to the existing Wilmarth 
Substation located approximately 2,500 feet west of the Facility Interconnection wltages 
are expected to be 345 kV and 161 kV. Radial feed lines from the Facility switchyard to 
the Wilmarth Substation will be installed on the Site and extend into existing NSP property 
pursuant to the terms of the Mankato Interconnection Agreement 
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NORTHERN NATURAL GAS COMPANY 

TARIFF NATURAL GAS QUALITY SPECIFICATIONS 

The following was taken from the Northern Natural Gas Company Third 

Revised Sheet No ., 281 FERC Gas Tariff Superseding Fifth Revised Volume 

No . 1 Second Pevised Sheet No, 281 General Terms and Conditions 44 . 

QUALITY. The specifications are subject to change by Northern Natural 

Gas Company in accordance with the modification requirements of the tariff 

and other applicable regulations . 

NORTHERN NATURAL GAS COMPANY 
FERC Gas Tariff 

Third Revised Sheet No 281 

Superseding Fifth Revised Volume No 1, Second Revised Sheet No 281 

GENERAL TERMS AND CONDITIONS 

a) 

b) 

C) 

d) 

e) 

g) 
h) 

44 QUALITY 

All gas to be received from Shipper into the Northern pipeline system shall conform to 

the following specifications : 

The gas shall be commercially free from objectionable odors, solid matter, dust, 
gums and gum-forming constituents, or any other substance which might interfere 

with the merchantability of the gas, or cause injury to or interference with proper 
operation of the lines, meters, regulators, or other appliances through which it flows 

Oxygen -

Hydrogen sulfide-

Total Sulphur -

Carbon Dioxide -

Water - 

less than or equal to 0.2% by volume, 

less than or equal to 1/4 grain/Ccf 

less than or equal to 20 grains/Ccf, 

less than or equal to 2 0% by volume 

less than or equal to 6 pounds/MMcf.. 

Heating Value - greater than or equal to 950 Btu/Cubic Foot 

The temperature shall be less than or equal to 120 degrees Fahrenheit . 

If any gas received by Northern shall fail at any time to conform to the specifications set 

forth above, Northern may refuse to accept delivery pending correction by the other party 

Northern may, on a basis that is not unduly discriminatory, elect to accept gas which fails to 

meet specifications 

Issued by: Mary Kay Miller, V P. Rates and Certificates 

issued on: May 1, 1998 Effective : November 1, 1998 
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- EXHIBIT D-2 - 

NORTHERN BORDER PIPELINE COMPANY 

TARIFF NATURAL GAS QUALITY SPECIFICATIONS 

5 1 Quality Standards of Gas Received by Company 

Company may refuse to accept gas which does not conform to the following 
specifications: 

511 The gas shall not contain sand, dust, gums, crude oil, impurities or other 
objectionable substances which may be injurious to pipelines or may 
interfere with the transmission of the gas 

512 The gas shall have a hydrocarbon dew-point less than -5 degrees F at 800 
psia, -10 degrees F at 1000 psia, or-18 degrees F at 1100 psia, or such 
higher dew point approved by Company as, without treatment by Company, 
may be compatible with the treatment by Company, may be compatible with 
the operating conditions of Company's pipeline 

5.13 The gas shall not contain more than 0.3 grains of hydrogen sulphide per Ccf 

514 The gas shall not contain more than 2 grains of total sulphur per Ccf 

515 The gas shall contain not more than 0 03 grains of mercaptan sulphur per 
Ccf, or such higher content as, in Company's judgment, will not result in 
deliveries by Company to Shippers of gas containing more than 0 03 grains 
of mercaptan sulphur per Ccf. 

516 The gas shall not contain more than 2 percent by volume of carbon dioxide 

517 The gas shall not have a water vapor content in excess of 4 pounds per 
MMcf 

5 18 The gas shall be as free of oxygen as it can be kept through the exercise of 
all reasonable precautions and shall not in any event contain ore than 0 4 
percent by volume of oxygen 

519 The gas shall have a gross heating value of not less than 967 Btu per cf . 

Issued by: Raymond D . Neppl, Vice President 
Issued on: February 28, 1997 Effective on: April 1, 1997 
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- EXHIBIT D-3 - 

FUEL OIL QUALITY SPECIFICATIONS 

The fuel oil supplied shall be No 2, shall comply with ASTM D396 (Grade 1 or 2) or ASTM 

D965 (Grade 1-D or 2-D) and shall additionally meet the following requirements : 

Kinematic Viscosity, cSt, 100°F Min Ob 
Max 5 8 

Distillation Temperature, 90% Point Max 650° F 

Pour point, 'F Max 40 

Sulfur, Weight % Max 005 

Carbon Residue, Weight % Max 1 0 

Ash Max 50 ppm 

Sodium plus Potassium Max 1 ppm 

Lead Max 1 ppm 

Vanadium Max 0 5 ppm 

Calcium Max 2 ppm 

Filterable Dirt Max 4 mg/100 ml 

Water and Sediment, volume % Max 0 .1 
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- EXHIBIT E -

NOTICE ADDRESSES 

NSP Seller 

Notices : Notices: 
Paul J .. Bonavia Calpine Corporation 
Vice President 250 Parkway Drive, Suite 380 
Xcel Energy, Inc Lincolnshire, IL 60069 
109918 ̀h Street, 22nd Floor Attn : Mankato Asset Manager 
Denver, CO 80202 Phone: (847) 484-7700 
Fax: (303) 308-7681 Fax: (847) 484=7799 

Karen T. Hyde Calpine Corporation 
Manager, Purchased Power Contracts 250 Parkway Drive 
Xcel Energy, Inc Suite 380 
109918 ̀" Street, 30t" Floor Lincolnshire, IL 60069 
Denver, CO 80202 Attn : Senior Counsel 
Phone: (303) 308-6113 Phone: (847) 484-7700 
Fax: (303) 308-6141 Fax: (847) 484-7799 

operating Committee Representative : Operating Committee 

Karen T. Hyde Representative : 
Manager, Purchased Power Contracts Kent J . Morton 
Xcel Energy, Inc Calpine Corporation 
1099 18th Street, 30`h Floor 250 Parkway Drive, Suite 380 
Denver, CO 80202 Lincolnshire, IL 60069 
Phone: (303) 308-6113 Phone : (847) 484-7700 
Fax: (303) 308-6141 Fax: (847) 484-7799 

Alternate : Alternate: 
Donald E Smith James J. Shield 
Purchased Power Analyst Calpine Corporation 
Xcel Energy, Inc 250 Parkway Drive 
1099 18`h Street, 30`" Floor Suite 380 
Denver, CO 80202 Lincolnshire, IL 60069 
Phone: (303) 308-6128 Phone: (847) 484-7700 
Fax: (303) 308-6141 Fax: (847) 484-7799 
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- EXHIBIT F - 

FORM OF ACCEPTABLE LETTER OF CREDIT 

fBank Letterheadl 

Bank's Name 
Bank's Address 

Date 

To: Northern States Power Company 
414 Nicollet Mall 
Minneapolis, MN 55401 

We hereby establish, in your favor, our irrevocable Letter of Credit Number for the 
account of Mankato Energy Center, LLC, a Delaware limited liability company ("Account 
Part,/'), in the amount of dollars (US$ - the "Stated Amount") and 
authorize you, Northern States Power Company ("Beneficiar!'), to draw at sight on Bank's 
Name. 

Subject to the terms and conditions hereof, this Letter of Credit secures Account Party's 
obligations to Beneficiary under the Purchased Power Agreement dated as of March 11, 
2004, between Account Party and Beneficiary (the "Agreement") . 

One or more partial draws on this Letter of Credit are permitted . 

This Letter of Credit shall expire at our close of business on date Notwithstanding the 
foregoing, however, this Letter of Credit shall be automatically extended (without 
amendment of any other term and without the need for any action on the part of the 
undersigned or Beneficiary) for one year from the initial expiration date and each future 
expiration date unless we notify you in writing at least thirty (30) days prior to any such 
expiration date that this Letter of Credit will not be so extended Any such notice shall be 
delivered by registered or certified mail, or by FedEx, to name and address of NSP 
contact(s) The date on which this Letter of Credit expires (as such date may be 
extended pursuant to this paragraph) is referred to below as the "Expiry Date " 

Drafts on us at sight must be accompanied by 

(1) A copy of this Letter of Credit and subsequent amendments, if any (provided 
that the original of this Letter of Credit shall be presented in the event the entire remaining 
balance of the Stated Amount is drawn in its entirety) ; and 
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(2) A statement signed by a representative of Beneficiary substantially as 

follows: 

"The undersigned hereby certifies that (i) I am duly authorized to 
execute this document on behalf of Northern States Power Company, 
(ii) the amount of the draft accompanying this certification is due and 
owing to Northern States Power Company by virtue of a breach by 
Mankato Energy Center, LLC under the terms of the Purchased 
Power Agreement dated as of March 11, 2004, and (iii) all applicable 
notice-and-cure periods have expired " 

or as follows: 

"The undersigned hereby certifies that (i) I am duly authorized to 
execute this document on behalf of Northern States Power Company, 
and (ii) Northern States Power Company has received notice that this 
Letter of Credit will not be extended beyond its Expiry Date, and 
Mankato Energy Center, LLC has failed to provide alternate security 
to Northern States Power Company as required under the Purchased 
Power Agreement dated as of March 11, 2004 within ten (10) days 
prior to the Expiry Date of the Letter of Credit " 

The amounts of any drafts drawn under this Letter of Credit are to be endorsed on the 
reverse side hereof Such drafts must bear the clause "Drawn under Bank's Name's 
Letter of Credit Number - dated 

We hereby agree with drawers that drafts and documents as specified above will be duly 
honored upon presentation to Bank's Name and Address if presented on or before the 
Expiry Date 

Payment of any amount under this Letter of Credit by Bank shall be made as the 
Beneficiary shall instruct on the next Business Day after the date the Bank receives the 
certification required hereunder, in immediately available funds on such date 

Unless otherwise expressly stated herein, this irrevocable standby Letter of Credit is issued 
subject to the Uniform Customs and Practice for Documentary Credits, 1993 revision, 
International Chamber of Commerce publication no 500 (the "UCP") . 

This Letter of Credit sets forth in full the terms of our undertaking. Absent the express 
written consent of the undersigned, this Letter of Credit shall not in any way be modified, 
amended, amplified or revoked, either directly or by reference to any document, instrument 
or agreement referred to herein (other than the UCP) or in which this Letter of Credit may 
be referred to or to which this Letter of Credit relates, and any such reference shall not be 
deemed to incorporate herein by reference any document, instrument or agreement other 
than the UCP 
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This Letter of Credit is not transferable or assignable by Beneficiary, except that this Letter 

of Credit may be transferred in its entirety to, and only to, any transferee who has 
succeeded to Beneficiary's rights under the Agreement, and notwithstanding any contrary 
provision in the UCP, such transferred Letter of Credit may be successively so transferred; 
provided, however, that any such transfer shall only become effective upon delivery to us of 

a written notice of such transfer signed by Account Party and Beneficiary prior to such 
transfer 

Bank's Name: 

By: __ -
Authorized Signature 
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- EXHIBIT G - 

FORM OF ACCEPTABLE GUARANTY 

GUARANTY 

This Guaranty is executed and delivered as of this day of 
, [2004] by [Calpine Corporation, a Delaware corporation] 

("Guarantor"), in favor of Northern States Power Company, a Minnesota corporation 
("NSP"), in connection with the performance by Mankato Energy Center, LLC, a Delaware 
limited liability company ("MEC"), of a Purchased Power Agreement dated March 11, 2004 
between MEC and NSP (the "Agreement"). 

- RECITALS - 

A. . MEC is planning to construct, own and operate a combined cycle natural gas 
fired electric generating plant with a total net generating capability of approximately 365 
MW to be located in Mankato, Minnesota (the "Facilit ') 

B . MEC and NSP are entering into the Agreement for the purchase and sale of 
capacity and electrical energy from the Facility on the terms and conditions set forth therein 

C MEC is controlled by Guarantor To induce NSP to enter into the Agreement 
and consummate the purchase and sale of electrical energy contemplated by the 
Agreement, Guarantor has agreed to guarantee the obligations of MEC as provided in this 
Guaranty . 

-AGREEMENT- 

NOW, THEREFORE, in consideration of the foregoing, Guarantor agrees as 
follows: 

1 . Guaran . Subject to the provisions of this Guaranty, Guarantor hereby 
absolutely, irrevocably, unconditionally and fully guarantees to NSP the due, prompt and 
complete observance, performance and discharge of each and every payment obligation of 
MEC under the Agreement, whether incurred before or after the date of delivery of this 
Guaranty (the "Obligations") This is a guaranty of payment, not of collection, and as such, 
NSP shall not be required to institute, pursue or exhaust any remedies against MEC before 
instituting suit, obtaining judgment and executing thereon against Guarantor under this 
Guaranty 

2 . Maximum Liability Notwithstanding anything herein to the contrary, 
Guarantor's maximum liability under this Guaranty shall be limited to million -
hundred thousand dollars (US$-,000) 
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3 Rights of NSP Guarantor hereby grants to NSP, in NSP's discretion and 
without the need to notify or obtain any consent from Guarantor, and without termination, 
impairment or any other effect upon Guarantors duties hereunder', the power and authority 
from time to time: 

(a) to renew, compromise, extend, accelerate or otherwise change, 
substitute, supersede or terminate the terms of performance of any of the Obligations, in 
each case in accordance with the Agreement; 

(b) to grant any indulgences, forbearances and waivers, on one or more 
occasions, for any length of time, with respect to MEC's performance of any of the 
Obligations ; and 

(c) to accept collateral, further guaranties and/or other security for the 
Obligations and, if so accepted, then to impair, exhaust, exchange, enforce, waive or 
release any such security 

4 Performance If any of the Obligations is not performed according to the 
tenor thereof, and any applicable notice and cure period provided by the Agreement has 
expired (" Default"), Guarantor shall immediately upon receipt of written demand by NSP (a) 
perform or cause MEC to perform the Obligation in Default, and (b) pay, reimburse and 
indemnify NSP against any liabilities, damages and related costs (including attorneys' 
fees) incurred by NSP as a result thereof, all in such manner and at such times as NSP may 
reasonably direct . 

5 . Satisfaction Satisfaction by Guarantor of any duty hereunder incident to a 
particular Default or the occurrence of any other Default shall not discharge Guarantor, 
exceptwith respect to the Default satisfied, it being the intent of Guarantor that this 
Guaranty be continuing until such time as all of the Obligations have irrevocably been 
discharged in full at which time this Guaranty shall automatically terminate . If at any time the 
performance of any Obligation by MEC or Guarantor is rescinded or voided under the 
federal Bankruptcy Code or otherwise, then Guarantor's duties hereunder shall continue 
and be deemed to have been automatically reinstated, restored and continued with respect 
to that Obligation, as though the performance of that Obligation had never occurred, 
regardless or whether this Guaranty otherwise had terminated or would have been 
terminated following or as a result of that performance . 

6. Notice of Acceptance Guarantor waives and acknowledges notice of 
acceptance of this Guaranty by NSP 

7 Waivers by Guarantor . Guarantor hereby waives and agrees not to assert or 
take advantage of: 
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(a) all set offs, counterclaims and, subject to Section 5 above, all 

presentments, demands for performance, notices of non-performance, protests and notices 

of every kind that may be required by any statutes or rules of law; 

(b) any right to require NSP to proceed against MEC or any other person, 
or to require NSP first to exhaust any remedies against MEC or any other person, before 
proceeding against Guarantor hereunder; 

(c) any duty of NSP to protect or not impair any security for the 
Obligations ; 

(d) the benefit of any laws limiting the liability of a surety; 

(e) any duty of NSP to disclose to Guarantor any facts concerning M EC, 

the Agreement or the Project, or any other circumstances, that would or allegedly would 
increase the risk to Guarantor under this Guaranty, whether now known or hereafter learned 
by NSP, it being understood that Guarantor is capable of and assumes the responsibility 
for being and remaining informed as to all such facts and circumstances; and 

(f) until all Obligations in Default have been fully paid and/or performed, 
any rights of subrogation, contribution, reimbursement, indemnification or other rights of 
payment or recovery for any payment or performance by it hereunder 

8 Cumulative Remedies The rights and remedies of NSP hereunder shall be 
cumulative and not alternative to any other rights, powers and remedies which NSP may 
have at law, in equity, or under the Agreement . The obligations of Guarantor hereunder are 
independent of those of MEC and shall survive unaffected by the bankruptcy of MEC NSP 
need not join MEC in any action against Guarantor hereunder 

9 Representations and Warranties Guarantor represents and warrants to NSP 
as follows : 

(a) Guarantor is a corporation, duly organized, validly existing and in good 
standing under the laws of the state of its incorporation MEC is a director indirect wholly-
owned subsidiary of Guarantor Guarantor has all necessary corporate power and authority 
to execute and deliver this Guaranty and to perform its obligations hereunder 

(b) The execution and delivery of this Guaranty has been duly and validly 
authorized by all corporate proceedings of Guarantor. This Guaranty has been duly and 
validly executed and delivered by Guarantor and constitutes a legal, valid and binding 
obligation of Guarantor, enforceable against Guarantor in accordance with its terms . 

10 Collection Costs . Guarantor hereby agrees to pay to NSP, upon demand, 
and in addition to the maximum liability set forth in Section 2 hereof, all reasonable 
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attomeys' fees and other expenses which NSP may expend or incur in any effort to collect 

or enforce any of Guarantors obligations under this Guaranty, whether or not suit is filed, 

including, without limitation, all attorneys' fees and other expenses incurred by NSP 

11 Severability Should any one or more provisions of this Guaranty be 
determined to be illegal or unenforceable, all other provisions nevertheless shall be 

effective 

12 Waiver: Amendment. No provision of this Guaranty or right of NSP 
hereunder can be waived, nor, can Guarantor be released from Guarantor's duties 
hereunder, except by a writing duly executed by NSP This Guaranty may not be modified, 

amended, revised, revoked, terminated, changed or varied in any way whatsoever, except 

by the express terms of a writing duly executed by NSP 

13 . Successors and Assigns , This Guaranty shall inure to the benefit of and bind 
the successors and assigns of NSP and Guarantor 

14 . Governing Law. This Guaranty shall be governed by and construed in 
accordance with the law of the State of New York, without regard to the principles of 
conflicts of law thereof 

15 . Notices All notices, requests, claims, demands and other communications 
hereunder shall be in writing and shall be given (and shall be deemed to have been duly 

given upon receipt) by delivery in the manner contemplated by the Agreement, addressed 
as follows : 

(a) if to NSP: Paul J . Bonavia 
Vice President 
Xcel Energy, Inc 
1099 18th Street, Suite 2200 
Denver, CO 80202 
Facsimile : (303) 308-7681 

w1th copies to' Karen T Hyde 
Manager, Purchased Power Contracts 
Xcel Energy, Inc 
1099 18th Street, Suite 3000 
Denver, CO 80202 
Telephone: (303) 308-6113 
Facsimile : (303) 308-6141 

Paula J Connelly, Esq 
Associate General Counsel 
Xcel Energy, Inc. 
1225 17th Street, Suite 900 
Denver, CO 80202 
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(b) if to Guarantor: 

with a copy to 

Telephone: (303) 294-2222 
Facsimile: (303) 294-- 

[Calpine Corporation] 
250 Parkway Drive, Suite 380 
Lincolnshire, IL 60069 
Attn : Asset Manager 
Phone: (847) 484-7700 
Fax: (847) 484-7799 

[Calpine Corporation] 
250 Parkway Drive, Suite 380 
Lincolnshire, IL 60069 
Attn : Senior Counsel 
Phone: (847) 4847700 
Fax: (847) 484-7799 

or to such other address(es) as the person to whom notice is given may have 
previously furnished to the others in writing in the manner set forth above 

IN WITNESS WHEREOF, Guarantor has caused this Guaranty to be duly executed 

and delivered as of the day and year first above written 

[CALPINE CORPORATION] 

STATE OF 

COUNTY OF 

By: 

) 
j ss 

Name : 
Title: 

The foregoing instrument was acknowledged before me this day of --
(2004], by , as of [Calpine 
Corporation] 

Witness my hand and official seal 

My commission expires; 

Notary Public 

(SEAL) 
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INSURANCE COVERAGE 

Type of Insurance Minimum Limits of Coverage 

1 Commercial General Liability Eleven million dollars (US$11,000,000) combined single limit 
each occurrence (CGL) and commercial umbrella and the 
aggregate, where applicable 

CGL insurance shall be written on ISO occurrence form CG 00 01 01 96 (or a substitute form providing 
equivalent coverage) and shall cover liability arising from premises, operations, independent contractors, 
products/completed operations, contracts, property damage, personal injury and advertising injury, and 

liability assumed under an insured contract (including the tort liability of another assumed in a business 
contract), all with limits as specified above CGL insurance shall include ISO endorsement CG 24 17 (or 
an equivalent endorsement) which modifies the definition of "Insured contract" to eliminate the exclusion 
of easement or license agreements in connection with construction or demolition operations on or within 
50 feet of a railroad CGL insurance shall include named perils pollution coverage for sudden and 
accidental discharges There shall be no endorsement or modification of the CGL insurance limiting the 
scope of coverage for liability arising from explosion, collapse, or underground property damage 

NSP shall be included as an insured under the CGL policy, using ISO additional insured endorsement 
CG 20 10 (or a substitute providing equivalent coverage), and under the commercial umbrella insurance 
The commercial umbrella insurance shall provide coverage over the top of the CGL insurance, the 
Business Automobile Liability insurance, and the Employers Liability insurance 

The CGL and commercial umbrella insurance to be obtained by Seller shall be endorsed substantially as 
follows: 

Such insurance as afforded by this policy for the benefit of NSP shall be 
primary as respects any claims, losses, damages, expenses, or liabilities 
arising out of this Agreement, and insured hereunder, and any insurance 
carried by NSP shall be excess of and noncontributing with insurance 
afforded by this policy 

2 Business Automobile Liability One million dollars (US$1,000,000) combined single limit (each 
accident), including all Owned, Non-Owned, Hired and Leased 
Autos 

Business Automobile Liability insurance shall be written on ISO form CA 00 01, CA 00 05, CA 00 12, 

CA 00 20, or a substitute form providing equivalent liability coverage If necessary, the policy shall be 
endorsed to provide contractual liability coverage equivalent to that provided in the 1990 and later 
editions of CA 00 01 

3 Workers Compensation Statutory Requirements Seller may comply with these 
requirements through the use of a qualified self-insurance plan 

4 Employers Liability $1,000,000 each accident for bodily injury by accident, or 
$1,000,000 each employee for bodily injury by disease 
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Page 2 of 2 

Tyoe of Insurance Minimum Limits of Coverage 

5 Builder's Risk Replacement value of the Mankato Facility 

Builder's Risk insurance, or an installation floater, shall include coverage for earthquake and flood, 
collapse, testing of machinery or equipment, freezing or changes in temperature, debris removal, and 

partial occupancy, with sublimits as appropriate 

6 All-Risk Property insurance covering full replacement value of the Mankato Facility A reasonable 
deductible may be carried for physical loss or damage to the Mankato Facility Such deductible shall 

be the absolute responsibility of Seller 

All-Risk Property insurance shall include, (i) coverage for fire, flood, wind and storm, tornado and 
earthquake with respect to facilities similar in construction, location and occupancy to the Mankato 

Facility, with sublimits of no less than ten million dollars (US$10,000,000) each for flood and earthquake 

and (ii) Boiler and Machinery insurance covering all objects customarily subject to such insurance, 

including boilers and turbines, in an amount equal to their full replacement value 

7 Business Interruption insurance Amount required to cover Seller's continuing or 
increased expenses, resulting from full interruption, 
for a period of twelve (12) calendar months 

Business Interruption insurance shall cover loss of revenues and/or the increased expense to resume 

operations attributable to the Mankato Facility by reason of total or partial suspension or delay of, or 

interruption in, the operation of the Mankato Facility as a result of an insured peril covered under 
Property insurance as set forth above, to the extent available on commercially reasonable terms, subject 

to a reasonable deductible which shall be the responsibility of Seller Notwithstanding any other 

provision of this Agreement, Seller shall not be required to have Business Interruption insurance until the 

Facility Acceptance Date 
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- EXHIBIT I - 

PREDICTED NET HEAT RATE DEGRADATION 

The predicted heat rate is calculated as follows : 
s~.,cR~r 14 taAre- P = --,- x (1 + HRAF), where 

P = Predicted Net Heat Rate, as used in Section 8 4 

HRAF = Heat Rate Adjustment Factor, as provided in Tables 1-1 and I-2 

Prior to the first major maintenance on the combustion turbine at the Mankato Facility, 
Table 1-1 shall be used to calculate the Heat Rate Adjustment Factor (HRAF) The total fired 
hours on the combustion turbine shall be used to look-up the H RAF in the table Linear 
interpolation shall be used to calculate the HRAF used to calculate the Predicted Net Heat Rate, 
between break points . 

After the first major maintenance on the combustion turbine and after each following 
major maintenance, Table I-2 shall be used to calculate the HRAF. The total fired hours on the 
combustion turbine since the most recent major maintenance shall be used to look-up the HRAF 
in Table I-2 . Linear interpolation shall be used to calculate the HRAF used to calculate the 
Predicted Net Heat Rate, between break points 

Major maintenance normally occurs after 48,000 hours of CT operation Factors such as 
number of trips and a low average number of fired hours per start can accelerate the major 
maintenance schedule . 

Table I-1 : 

Total combustion turbine fired 
hours 

as of end of billing period) 

Predicted Net Heat Rate 
Adjustment Factor (HRAF) 

0 0% 

5,000 ~% 

10,000 - ° ='% 

15,000 - % 

20,000 % 

25,000 % 

30,000 
35,000 x=°.~=% 

40,000 =°-% 

45,000 

TRA I)t=; 
SCC2£I' 
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Table 1-2: 

>48,000 

rw}~ 
s~r 

Total combustion turbine fired 
hours since last major maintenance 

as of end of billing eriod 

predicted Net Heat Rate ' 
Adjustment Factor (HRAF) 

0 % 

5,000 ' % 
10,000 

15,000 ~ % 
20,000 " % 

25,000 % 

30,000 ' . ''% 
35,000 

40,000 `- ' .% 
>45,000 

Tf2ttD~ 
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MATERIAL PERMITS 

Permit / Approval Agency 

Air Permit Minnesota Pollution Control Agency 

Site Certificate Minnesota Environmental Quality Board 

Annexation Process, including City of Mankato 
Conditional Use Permit and 
grey water supply 

Certificate of Need Minnesota Public Utilities Commission 
(insofar as CON may be 
required for the Mankato Facility, 
not for any Expanded Capacity) 
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FIRST AMENDMENT TO PURCHASED POWER AGREEMENT

THIS  FIRS'[  AMENDMEN'f  IO  PURCHASED  POWER  AGREEMENT
("Amendment") dated as of' August 22, 2005, is entered into between Nolthÿn States
Power Company ("NSP") and Mankato Energy Center, LLC ("Sellef%.

I
I

t

RECITALS:

NSP and Seller entered into a Purchased Power Agieement dated as of March 11, 2004
("PPA'). All capitalized teIms used herein and not specifically defined herein shall have
the meanings set froth in the PPA for such teims. Since the date of'the PPA, the Parties
have moved foiward with thek' respective plans and specifications relating to their
obligations under the PPA sufficiently to determine that an amendment to the trams of the
PPA is necessary, and the Patties desire to enter into this Amendment to reflect such
amendment, as set foith herein.

AGREEMENT TO AMEND:

Now, thexefoie, for and in consideration of' the foregoing, the mutual covenants and
agreements contained herein and other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, Seller' and NSP, intending to be legally
bound, agree to amend the PPA as follows:

t

I
I
I

{
!
F
I

The definition of"Envkonmental Contamination" is hereby amended to insert the
word "Site" into Clause (ii) between the phrase "local laws and regulations that
the" and "will not be available oÿ usable.." Such definition shall now read as
follows:  ....  Environmental Contamination" means the introduction or presence of
Hazardous Materials at such levels, quantities or location, and/or of such form or
chaxactet; as to (i) constitute a violation of' federal, state or local laws or
regulations, and (ii) present a mateaial risk under' federal, state, or local laws and
regulations that the Site will not be available or usable fbr the purposes
contemplated by this Agreement"

., The fu'st sentence of Section 5.3(C) is hereby amended to delete the following
phiase: "(if so requested by NSP)".  Such sentence shall now read as follows:
"Seller may elect to install and maintain, at its own expense, backup revenue-
grade metering devices and, if Seller installs Expanded Capacity, Seller shall
install and maintain, at its own expense, appropriate revenue-gn'ade submetefing
devices for' the Mankato Facility (either, "Seliex"s Back-Up Metering") in addition
to the NSP Metering."

[

:      i
L

1 of'3

The last sentence of Section 8 2(A) is hereby amended to replace the acronym
"RAI:" with "RR.A£".. Such sentence, excluding the foImula, shall now 1cad as
follows: "The Ramp Rate used to determine RRA5 shall be calculated by the
following foimula:"

,

"     i

r
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4.    Clause (iv) of'the second paragraph of Section 8.6 is hereby amended to delete the
example calculation in its entirety and to substitute therefor the following:

J
5.    Section 19..1(C) is hereby amended to delete the Section in its entirety and to

substitute therefore the following:

"NSP may assign this Agreement at any time to an Affiliate of
NSP, provided that NSP fitst gives notice of' such assignment to
the MPUC with copy to Seller."

Paragraph 1.B of Exhibit A is hereby amended to delete the Paragraph in its
ent-kety and to substitute therefole the following:

sÿ--ÿ e..'V D&'TA.
e;ÿe..aÿ13    Ef

.t
I
I
i

J
[

1

"A minimum regulating range of folty percent (40%) of the Net
Capability in automatic load regulation capacity;"

The Pasties hereby stipulate and agree that the PPA remains in full force and
effect in accordance with their terms, except as amended hereby.

EXECUTED in multiple counteIpast oIJginals as of the date fiIÿt set forth above.

ti

J

r
[
l

[Remainder ofthis page intentionally left blank]
[Signatures begin on next page]

2 of 3
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Se/!er.'

Mankato Energy Center', LLC

By:

NSP.

Norÿherÿ States Power" Company

:  ÿ_-'ÿ
Paÿ Iÿ Vice President

i

Approved as to form

f
!

!

F

3 of3
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Power Purchase Agreement, 
between 

MANKATO ENERGY CENTER II, LLC, A DELAWARE LIMITED LIABILITY COMPANY,  
AND 

NORTHERN STATES POWER COMPANY, A MINNESOTA 
CORPORATION  

 
 

This Power Purchase Agreement (this “PPA”) is made this 28th day of April, 
2015 (the “Effective Date”), by and between (i) Northern States Power Company, a 
Minnesota corporation with a principal place of business at 414 Nicollet Mall, 
Minneapolis, Minnesota, 55401, (“Company”), (ii) Mankato Energy Center II, LLC, a 
Delaware limited liability company with offices at 717 Texas Avenue, Suite 1000, 
Houston, TX 77002 (“Seller”), and, with respect to Section 2.2 and Section 19.2 only, 
Mankato Energy Center, LLC, a Delaware limited liability company with offices at 717 
Texas Avenue, Suite 1000, Houston, TX 77002 (“MEC I”).  Company and Seller are 
hereinafter sometimes referred to individually as a “Party” and collectively as the 
“Parties”. 

WHEREAS, Seller desires to develop, design, construct, interconnect, own, 
operate and maintain the Facility as defined herein; and 

WHEREAS, Seller desires to sell and deliver and Company desires to accept 
and receive certain products and services delivered from the Facility to the Point of 
Delivery at the prices and on the terms and conditions set forth in this PPA. 

NOW THEREFORE, in consideration of the mutual covenants herein contained, 
the sufficiency and adequacy of which are hereby acknowledged, the Parties agree to 
the following: 

Article 1 - Rules of Interpretation 

1.1 Interpretation. 

(A) Capitalized terms listed in this PPA shall have the meanings set 
forth in Exhibit A-Definitions or as otherwise defined in this PPA, whether in the 
singular or the plural or in the present or past tense.  Words not otherwise defined in 
this PPA shall (i) have meanings as commonly used in the English language, (ii) be 
given their generally accepted meanings consistent with Good Utility Practice, and (iii) 
be given their well known and generally accepted technical or trade meanings. 

(B) The following rules of interpretation shall apply:  (1) the masculine 
shall include the feminine and neuter; (2) references to “Articles,” “Sections,” or 
“Exhibits” shall be to articles, sections, or exhibits of this PPA except as the context 
may otherwise require; (3) all Exhibits are incorporated into this PPA; provided, 
however, that in the event of a conflict with the terms of this PPA, the PPA shall 
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control; and (4) use of the words “include” or “including” or similar words shall be 
interpreted as “include without limitation” or “including, without limitation.” 

(C) This PPA was negotiated and prepared by both Parties with the 
advice and participation of counsel.  The Parties have agreed to the wording of this 
PPA and none of the provisions hereof shall be construed against one Party on the 
ground that such Party is the author of this PPA or any part hereof. 

1.2 Interpretation with Other Agreements. 

(A) This PPA does not provide Seller authorization to interconnect the 
Facility or inject power into the electric delivery system.  Seller shall contract for 
interconnection services in accordance with the applicable Transmission Tariff.  Seller 
acknowledges that any Interconnection Agreement Seller enters into is a separate 
contract and that (i) this PPA is not binding on the Transmission Authority, (ii) this PPA 
does not create any rights between Seller and the Transmission Authority, and (iii) the 
Interconnection Agreement does not modify the Parties’ rights and obligations under 
this PPA.  Seller agrees that any applicable Transmission Authority shall be deemed 
to be a separate and unaffiliated contracting party regardless whether such 
Transmission Authority is Company or an Affiliate of Company. 

(B) This PPA does not provide for the supply of House Power.  Seller 
shall contract with the Local Provider for the supply of House Power to the Facility.  
Seller acknowledges that obtaining House Power is a separate contract and that (i) 
this PPA is not binding on the Local Provider, (ii) this PPA does not create any rights 
between Seller and the Local Provider, and (iii) the House Power contract does not 
modify the Parties’ rights and obligations under this PPA.  Seller agrees that the Local 
Provider shall be deemed to be a separate and unaffiliated contracting party 
regardless whether the Local Provider is Company or an Affiliate of Company.  To the 
extent allowed by Applicable Law, Seller shall obtain House Power for the Facility by 
self-generating and netting such self-generation from the Energy provided to 
Company, provided, however, that such netting shall not reduce Seller’s obligation to 
provide Contract Energy in the amounts and during the times called for by this PPA, 
and provided further that, if Applicable Law does not allow netting of House Power, 
Seller shall obtain House Power  for the Facility exclusively from the Local Provider. 

1.3 Good Faith and Fair Dealing.  The Parties shall act reasonably and in 
accordance with the principles of good faith and fair dealing in the performance of this 
PPA.  Unless expressly provided otherwise in this PPA, (a) when this PPA requires 
the consent, approval, or similar action by a Party, such consent or approval shall not 
be unreasonably withheld, conditioned or delayed, and (b) wherever this PPA gives a 
Party a right to determine, require, specify or take similar action with respect to a 
matter, such determination, requirement, specification or similar action shall be 
Commercially Reasonable. 

1.4 Waiver.  The failure of either Party to enforce or insist upon 
compliance with or strict performance of any of the terms or conditions of this PPA, or 
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to take advantage of any of its rights hereunder, shall not constitute a waiver or 
relinquishment of any such terms, conditions, or rights, but the same shall be and 
remain at all times in full force and effect. 

Article 2 - Term and Termination 

2.1 Term.  This PPA shall become effective as of the date of its execution, 
and shall remain in full force and effect until the Scheduled Termination Date, subject 
to delay or early termination as provided in this PPA.  Applicable provisions of this 
PPA shall continue in effect after termination to the extent necessary to (i) provide for 
final billings, payments and adjustments, (ii) enforce or complete the duties, 
obligations or responsibilities of the Parties, and (iii) address any remedies or 
indemnification obligations, arising prior to termination. 

2.2 Governing PPA.  The Parties and MEC I agree that, notwithstanding 
any other provision in this PPA and the March 11, 2004 Purchased Power Agreement 
between Company and MEC I, as amended from time to time (the “MEC I PPA”) (i) 
this PPA alone determines and governs the rights and obligations of the Parties and 
MEC I with respect to the Facility; (ii) except as expressly provided in this Section 2.2 
and Section 19.2, the MEC I PPA alone determines and governs the rights and 
obligations of MEC I and Company with respect to the MEC I Facility; (iii) except as 
expressly provided in this Section 2.2 and Section 19.2, in no event shall the rights, 
benefits and obligations of MEC I or Company as set forth in the MEC I PPA in any 
way be affected, modified, curtailed, restricted or otherwise limited by this PPA and, 
for the avoidance of doubt, in no event shall any action or failure to act by MEC I that 
(A) is otherwise in compliance with the MEC I PPA and (B) proximately causes Seller 
not to be in compliance with this PPA, be construed as an Event of Default of Seller 
under this PPA; and (iv) in no event shall the rights, benefits and obligations of Seller 
or Company as set forth in this PPA in any way be affected, modified, curtailed, 
restricted or otherwise limited by the MEC I PPA, and, for the avoidance of doubt, in 
no event shall any action or failure to act by Seller that (A) is otherwise in compliance 
with this PPA and (B) proximately causes MEC I not to be in compliance with the MEC 
I PPA, be construed as an event of default or the equivalent thereof under the MEC I 
PPA.  The Parties and MEC I further agree that upon execution of this PPA (i) any 
terms and conditions in the MEC I PPA referring to or regarding the Facility shall be 
null and void and have no effect on this PPA and (ii) except as expressly provided in 
this Section 2.2 and Section 19.2 any terms and conditions in this PPA referring to or 
regarding the MEC I Facility shall be null and void and have no effect on the MEC I 
PPA.  To the extent reasonably practicable, the Parties and MEC I shall interpret the 
MEC I PPA and this PPA harmoniously.   

2.3 Delay.  Company may, at its option, delay the COD of the Facility to 
June 1, 2019 (the “Delay Period”) upon delivery of Notice of such delay to Seller on or 
before January 1, 2016 (the “Delay Option”).  Company shall reimburse Seller for 
Demobilization Costs and Re-mobilization Costs incurred by Seller to accommodate 
Company’s exercise of the Delay Option under this Section 2.3.  The Parties shall 
revise Exhibit B-Construction Milestones to this PPA to extend the Commercial 
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Operation Milestone and other Construction Milestones to reflect the impacts of any 
delay of the COD of the Facility pursuant to this Section 2.3. 

(A) Subject to the maximum capped cost of [Trade Secret Data 
Begins…  …Trade Secret Data Ends] Demobilization Costs shall, 
subject to audit, include such activities and costs for disassembly, removal, 
transportation, storage or protection of equipment and supplies (and applicable labor 
of personnel associated therewith) which were delivered to the Facility Site in 
furtherance of and in performance of this PPA and which are not required for PPA 
performance during the Delay Period and/or which are required to be protected during 
the Delay Period. 

(B) Subject to the maximum capped cost of [Trade Secret Data 
Begins…  …Trade Secret Data Ends] Remobilization Costs shall, 
subject to audit, include such activities and associated costs for transportation of 
equipment and supplies (and applicable labor of personnel associated therewith) to 
the Facility Site which were earlier contractually required to be on the Facility site but 
which were suspended as a direct result of Company's exercise of the Delay Option 
and for which Seller has incurred costs.  Remobilization Costs may also include 
related job site costs and equipment standby costs. 

2.4 Early Termination.  Company has an option to terminate this PPA for 
its convenience (“Early Termination”) by providing Notice to Seller on or before 
January 1, 2016; provided, however, that in the event Company elects to delay the 
deadline for State Regulatory Approval as provided in Section 6.1(B), Company may 
provide the Notice of Early Termination to Seller on or before [Trade Secret Data 
Begins…  …Trade Secret Data Ends]. 

(A) Subject to Section 2.6, Company shall pay to Seller the maximum 
capped sum of [Trade Secret Data Begins…  …Trade Secret Data 
Ends] which shall constitute Seller's Unrecovered Costs for Early Termination, no 
later than sixty (60) Days after receipt of Seller’s invoice for such costs.  Said payment 
of Seller's Unrecovered Costs shall constitute full and complete compensation to 
Seller for (without duplication of any items):  (i) work performed and  expenses 
sustained in furtherance of and in support of this PPA, in accordance with the PPA, 
prior to the effective date of termination, including fair and reasonable sums for 
overhead and profit on such work and expenses; (ii) all claims, costs, losses, and 
damages (including but not limited to all fees and charges of material and equipment 
suppliers, engineers, architects, attorneys, and other professionals and all court or 
arbitration or other dispute resolution costs) incurred in settlement of terminated 
contracts with contractors, subcontractors, suppliers, consultants, and others; and (iii) 
reasonable expenses directly attributable to termination. 

(B) Company shall also pay to Seller a Breakage Fee [Trade Secret 
Data Begins…  …Trade Secret Data Ends] for Early Termination, which 
Company shall pay no later than sixty (60) Days after receipt of Seller’s invoice for 
such fee.  Payment of the Breakage Fee shall constitute full and complete 
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compensation to Seller (without duplication of any items) on account of loss of 
anticipated profits or revenue or other economic loss arising out of or resulting from 
such termination. 

2.5 Limited Liability for Costs for Delay and Early Termination.  The 
Parties agree that the amounts to be paid by Company to Seller for the exercise of the 
Delay Option or Early Termination by Company shall constitute compensation in full 
for such delay or termination, as applicable, including labor, equipment and materials 
attributable to Seller's contractors, subcontractors and suppliers, for all costs, 
damages, charges, and fees of whatever kind and nature directly or indirectly 
attributable to the exercise of the Delay Option or Early Termination.  Markups 
(including without limitation overhead, general and administrative and profit) of Seller 
shall not be compensated by the Company for any delay in COD due to the exercise 
by Company of the Delay Option.  Company will not be liable for costs which Seller 
could have avoided by Commercially Reasonable means, such as Commercially 
Reasonable handling of labor/personnel, materials, or equipment.  Subject to 
Company’s payment to Seller of any undisputed amounts due under Sections 2.3, 2.4, 
and 2.6, Seller shall indemnify and hold Company harmless from any demands, 
claims, costs and fees, including counsel fees, associated with mechanic’s liens, stop 
notices, bonds, claims, and lawsuits and any other actions from Seller's contractors, 
subcontractors, consultants, and suppliers relating to the exercise by Company of the 
Delay Option or Early Termination; provided, however, that Company shall be 
released and held harmless from all such claims and actions before Company pays 
Seller. 

2.6 Audit.  Upon notice, Company shall have the right to audit at its own 
expense Seller’s documentation of Demobilization Costs, Re-mobilization Costs, and 
Unrecovered Costs for Early Termination invoiced to Company as provided in Section 
2.3 and Section 2.4 prior to payment by Company.  Seller shall provide  cooperation 
reasonably requested by Company in connection with any such audit.  Company shall 
complete such audit within four (4) months following delivery of Company’s notice of 
audit to Seller.  Any resulting dispute shall be subject to Sections 9.3 and 13.1 of this 
PPA.  

Article 3 - Facility Description 

3.1 Description.  Seller shall construct, interconnect, own, operate, and 
maintain the Facility, as further described in Exhibit C-Facility Description, One-Line 
Diagram, And Site Map.  A scaled map that identifies the Site, the location of the 
Facility, Interconnection Point, Interconnection Facilities, the Point of Delivery, the 
Fuel Delivery Point, and other important facilities, is included in Exhibit C-Facility 
Description, One-Line Diagram, And Site Map. 

3.2 General Design of the Facility. 

(A) Seller shall design, construct, operate and maintain the Facility 
according to Good Utility Practice(s) and the Interconnection Agreement. 
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(B) The Facility shall include all equipment necessary to successfully 
interconnect with the Transmission Authority’s System for the delivery of the Facility’s 
output to the Point of Delivery. 

(C) The Facility shall include all equipment and telecommunications 
capabilities necessary to communicate with Company’s SCADA System. 

(D) The Facility shall include all equipment specified in Exhibit C-
Facility Description, One-Line Diagram, And Site Map or otherwise necessary to fulfill 
Seller’s obligations under this PPA. 

Article 4 - Implementation 

4.1 Project Development. 

(A) Seller represents and warrants that:  (i) Seller has provided to 
Company copies of all environmental assessments performed for the Site by or on 
behalf of Seller or any of its Affiliates (“Environmental Assessments”), including the 
Wenck Environmental Assessments; (ii) Seller has no knowledge of any 
Environmental Contamination at the Site that is not disclosed in such Environmental 
Assessments; and (iii) the Site remains appropriate for its intended use by Seller.  
Seller shall provide Company with all future Environmental Assessments relating to or 
affecting the Facility or Facility Property, and Seller shall promptly inform Company if, 
due to any Environmental Contamination, Seller is constrained in a way that will limit, 
reduce, interfere with or preclude Seller’s ability to perform its obligations under this 
PPA, along with a statement of whether and to what extent this circumstance may limit 
or preclude Seller’s ability to perform under this PPA.  Seller shall provide Company 
with written recommendations to overcome any such issue(s) to allow Seller to fully 
perform under this PPA.  Upon request, Seller shall provide Company a copy of any 
backup data associated with the Environmental Assessments.  Throughout the Term, 
Seller shall ensure that any Environmental Contamination identified at the Facility or 
Site is promptly remediated.  Seller shall promptly disclose to Company the presence 
of any such Environmental Contamination or the existence of any enforcement, legal, 
or regulatory action or proceeding relating to such alleged violation or alleged 
presence of Environmental Contamination.   

(B) Seller shall at its own expense enter the Construction Contract and 
all other major contracts necessary for the development, construction, operation of the 
Facility and delivery of products and services contemplated hereunder from the 
Facility with qualified and experienced contractors. 

(C) Prior to the Commercial Operation Date, Seller shall (i) submit 
quarterly progress reports to Company in a form agreed upon by the Parties advising 
Company of the current status of each Construction Milestone, any significant 
developments or delays along with an action plan for making up delays, and Seller’s 
best estimate of the Commercial Operation Date; and (ii) provide copies of reports 
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submitted to the Facility Lender relating to status, progress and development of the 
Facility.   

(D) Upon request, Company shall have the right to monitor at the Site 
the construction, start-up, testing, and operation of the Facility for compliance with this 
PPA, provided, however, that Company shall comply with all of Seller’s applicable 
safety and health rules and requirements. Company’s monitoring of the Facility shall 
not be construed as inspections of or as endorsing the design thereof nor as any 
express or implied warranties relating to performance, safety, durability, or reliability of 
the Facility. 

(E) Seller shall obtain and pay for all Permits necessary for the 
construction, ownership, operation and maintenance of the Facility and the generation 
and delivery of any output from the Facility to Company.  Seller shall keep Company 
informed as to the status of its permitting efforts.  Seller shall promptly inform 
Company of any Permits that Seller is unable to obtain or that are delayed, limited, 
suspended, terminated or otherwise constrained in a way, that will limit, reduce, 
interfere with or preclude Seller’s ability to perform its obligations under this PPA, 
along with a statement of whether and to what extent such circumstance may limit or 
preclude Seller’s ability to perform under this PPA.  Seller shall provide Company with 
written recommendations to overcome any such issue(s) with any Permits to allow 
Seller to fully perform under this PPA.  Seller shall provide Company copies of its 
Permit applications and Permits as such applications are filed and such Permits are 
received by Seller.   

(F) Seller shall notify Company (i) sufficiently in advance of any known 
upcoming significant inspections by any Governmental Authority relating to the Facility 
to allow Company the opportunity to attend, and (ii) promptly after any unscheduled or 
impromptu inspection, which notification, in the case of any impromptu inspection,  
shall include a description of the nature and outcome of such impromptu inspection. 

4.2 Commercial Operation.  Subject to any extension as authorized in this 
PPA, the Facility shall achieve Commercial Operation no later than the Day after the 
Commercial Operation Milestone; provided, however, that Seller shall not be obligated 
to establish a Commercial Operation Date that is earlier than the Day after the 
Commercial Operation Milestone and Company shall not be obligated to accept a 
Commercial Operation Date that is earlier than the Day after the Commercial 
Operation Milestone. 

4.3 COD Conditions.  Subject to Section 10.6, Seller shall provide 
Company a Notice of the date Seller believes the Facility has achieved Commercial 
Operation along with all supporting documentation of the satisfaction or occurrence of 
all COD Conditions.  Company shall have up to 10 Business Days to review such 
evidence and raise any Commercially Reasonable objection to Seller’s satisfaction of 
any of the COD Conditions, provided, however, that such Notice shall be deemed 
accepted by Company if Company fails to object within such time period.  At Seller’s 
option, Seller may provide Notice of completion of the COD Conditions on an 
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individual and/or incremental basis, including (i) by providing more than one (1) written 
confirmation from an officer of Seller as required under Section 4.3(A) so as to allow 
Seller to confirm completion of a subset of such items and/or (ii) pending resolution of 
any objections, provided, however, that Company shall in all cases have up to 10 
Business Days to review and object to each Notice.  The COD Conditions are: 

(A) an officer of Seller, authorized to bind Seller and who is familiar 
with the Facility, has provided written confirmation that (1) all Material Permits have 
been obtained and are in full force and effect, (2) Seller is in compliance with this PPA 
in all material respects; (3) the Facility is available to commence normal operations; 
(4) Seller is obligated under and in material compliance with the Interconnection 
Agreement, (5) all conditions of the Interconnection Agreement to obtain either NRIS 
or ERIS as applicable to the Seller have been completed; (6) all Network Upgrades 
required for NITS have been completed; (7) the Facility is fully interconnected to the 
Transmission Authority’s System, has been fully tested, has achieved initial 
synchronization, and has been successfully operated at a generation level acceptable 
to the Transmission Authority, without experiencing any abnormal or unsafe operating 
conditions on any interconnected system, (8) Seller has completed any testing of the 
Facility and Interconnection Facilities required by the Interconnection Agreement; (9) 
Seller has met all Transmission Authority requirements for the Facility to be qualified 
as a Capacity Resource for the Planning Year of COD; (10) Seller has made all other 
arrangements necessary to deliver the output of the Facility to the Point of Delivery; 
(11) Seller has demonstrated (i) the reliability of the Facility’s communications systems 
and communication interface with Company’s Energy Markets Control Center 
(“EMCC”) and the Facility is capable of receiving and reacting to signals from 
Company’s SCADA System, and (ii) all Automatic Generation Control (“AGC”) 
equipment is installed and operational; (12) the Facility has achieved three Successful 
Starts in combined cycle configuration without experiencing any abnormal operating 
conditions; (13) the Facility has generated in each possible combined-cycle operating 
configuration of the Facility while synchronized to Transmission Authority’s System at 
full capacity without experiencing any abnormal operating conditions; (14) the Facility 
has generated continuously for a period of not less than 16 hours while synchronized 
to Transmission Authority’s System at a net capacity output, adjusted to Reference 
Conditions, of at least 90% of the Net Capability without experiencing any abnormal 
operating conditions; (15) the Facility has demonstrated initial dispatchability 
capability, operational compliance capability, and verification of ramp range and ramp 
rate pursuant to Exhibit H-Operating Standards; (16) all natural gas interconnection 
and metering arrangements necessary to operate the Facility in compliance with this 
PPA have been completed, tested and are in effect; and (17) Seller has provided to 
Company copies of all Environmental Assessments performed for the Site by or on 
behalf of Seller or any of its Affiliates; and 

(B) Seller has provided Company an independent registered 
professional engineer’s certification that the Facility has been completed in all material 
respects, except for punch list items that do not have a Material Adverse Effect on the 
ability of the Facility to operate for its intended purpose; and  
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(C) Seller has provided written confirmation that it has the right and 
access to use all the electric generating facilities and associated balance of plant, 
parts, equipment, and property necessary to operate and maintain the Facility in 
accordance with the terms of this PPA. 

4.4 Test Energy. 

(A) Pre-COD Test Energy.  Seller shall be responsible for providing the 
necessary information to, and making all arrangements with, the Transmission 
Authority and any third parties to the extent required in advance and for the purposes 
of generating any pre-COD Test Energy, including, as applicable, the information 
necessary to have the Facility registered with the Transmission Authority for inclusion 
in any generation modeling maintained by the Transmission Authority, to allow the 
Facility to be registered in such model sufficiently in advance of generating any pre-
COD Test Energy in accordance with the Transmission Authority’s requirements.   

1. Prior to the COD, Seller shall coordinate with Company the 
production and delivery of any Test Energy, and any other energy produced by the 
Facility that Company is required to purchase pursuant to Section 4.4(A)4, with not 
less than six (6) Days Notice to Company, subject to any changes as Seller may 
reasonably request no later than 24 hours prior to such production and delivery or as 
required by Good Utility Practices.  The Parties shall cooperate to facilitate Seller’s 
testing of the Facility necessary to satisfy the COD Conditions.  Company shall pay 
the Test Energy Rate for all Test Energy delivered prior to COD and energy Company 
is required to purchase pursuant to Section 4.4(A)4.   

2. Seller shall reimburse Company for the cost of fuel used 
for such Test Energy, which shall be calculated as the volume of natural gas 
consumed to generate the Test Energy multiplied by the Daily Gas Cost.   

3. Company shall pay Seller for Test Energy at the Test 
Energy Rate.  Company shall have no obligation to make any other payments to 
Seller pursuant to Article 8 in connection with the purchase of such Test Energy. 

4. Prior to the Delivery and Supply Commencement Notice 
Effective Date under Section 10.6(B), Seller shall have the right to sell energy and/or 
capacity from the Facility to third parties; provided, however, that Company shall not 
provide fuel for such sales; and provided further that such sales do not adversely 
affect, modify, curtail, restrict or otherwise limit the availability or operation of the MEC 
I Facility pursuant to the MEC I PPA.  For avoidance of doubt, Seller shall not have 
the right to sell energy or capacity from the Facility to third parties on or after the 
Delivery and Supply Commencement Notice Effective Date.  After the Delivery and 
Supply Commencement Notice Effective Date but prior to COD, Company shall 
purchase all energy produced by the Facility and delivered to the Company at the 
Point of Delivery. 
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(B) Post-COD Test Energy.  After COD, to the extent practicable, 
Seller shall conduct all necessary testing of the Facility when Company is otherwise 
dispatching the Facility and post-COD Test Energy generated and delivered during 
such tests shall be treated as Contract Energy for all purposes.  If Seller must conduct 
tests when the Facility would not otherwise be dispatched:  (i) Company shall pay to 
Seller the Test Energy Rate; (ii) any restrictions in the amount of available Contract 
Capacity due to such testing shall be reflected in the monthly Capacity Payment 
specified in Section 8.1; and (iii) Seller shall reimburse Company for the cost of fuel 
used for such post-COD Test Energy, which cost shall be volume of natural gas 
consumed to generate the Test Energy multiplied by the Daily Gas Cost.  

Article 5 - Delivery 

5.1 Electric Delivery Arrangements. 

(A) Seller shall be responsible for making, maintaining, and paying all 
costs associated with the interconnection of the Facility to the Transmission 
Authority’s System.  Company shall reimburse Seller for Seller’s Reimbursable 
Transmission Costs.  Upon the Parties’ concurrence that Seller has met the 
requirements of Section 4.3, Seller shall provide an invoice to Company with 
appropriate detailed support that documents Seller’s Reimbursable Transmission 
Costs.  Notwithstanding anything to the contrary in this PPA, Company shall 
reimburse Seller for Seller’s Reimbursable Transmission Costs within thirty (30) days 
from receipt of invoice.  Seller shall comply with the Transmission Authority’s 
requirements for the interconnection and shall comply with all requirements set forth in 
the applicable Transmission Tariff.  The Point of Delivery shall be located in what the 
Transmission Authority currently designates as Local Resource Zone 1. 

1. Seller shall obtain either (i) NRIS or (ii) ERIS.  In the event 
Seller interconnects as an ERIS and without limiting Company’s obligation to 
reimburse Seller for Seller’s Reimbursable Transmission Costs, Seller shall be 
responsible for paying Company for any Network Upgrades costs associated with the 
Company obtaining firm Network Integration Transmission Service (“NITS”) from the 
Point of Delivery to Company load and Company shall reimburse Seller for any such 
costs to the extent not already included in Seller’s Reimbursable Transmission Costs 
within thirty (30) days of receipt of an invoice with appropriate detailed support.  For 
either NRIS or ERIS all conditions of the Interconnection Agreement and any identified 
Network Upgrades associated with NITS must be satisfied by the Commercial 
Operation Date and the generation output must qualify as a Capacity Resource.     

(B) Seller authorizes Company to contact and obtain information 
concerning the Facility and Interconnection Facilities directly from any applicable 
Transmission Authority and, upon request, Seller shall confirm such authorization in 
writing to such Transmission Authority or any applicable transmission owners in such 
form as requested by Company or the Transmission Authority. 
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(C) Seller shall be responsible for all interconnection, electric losses, 
transmission and ancillary service arrangements and costs required to deliver, on a 
firm transmission service basis, the output from the Facility to the Point of Delivery. 

(D) Company shall be responsible for delivering the Facility’s output 
beyond the Point of Delivery.  If at any time during the Term, the entity owning the 
transmission facilities at the Point of Delivery changes or the facilities at the Point of 
Delivery cease to be subject to the Transmission Tariff, then the Parties shall 
cooperate in good faith to amend this PPA in a manner to facilitate the delivery of 
output from the Point of Delivery to Company’s customers at the least possible cost to 
Company and Seller. 

5.2 Electric Metering Devices. 

(A) All Electric Metering Devices used to measure energy from the 
Facility shall be provided by Company to Seller for installation and owned and 
maintained by Company in accordance with the Interconnection Agreement. 

1. For purposes of this PPA, meter readings will be adjusted 
to reflect losses from the Electric Metering Devices to the Point of Delivery based 
initially on the amount specified by the manufacturer for expected losses, provided, 
however, that the Operating Committee may revise this loss adjustment based on 
actual experience. 

2. Company shall provide Seller the opportunity to be present 
at any time when such Electric Metering Devices are to be inspected and tested or 
adjusted. 

(B) Either Party may elect to install and maintain, at its own expense, 
backup metering devices (“Back-Up Metering”), provided, however, that the 
specifications, installation and testing of any such Back-Up Metering shall be 
consistent with the requirements for the Electric Metering Devices.  Upon written 
request, the installing Party shall conduct retests requested by the other Party.  The 
actual cost of any retest shall be borne by the Party requesting the test, unless, upon 
such retest, Back-Up Metering is inaccurate by more than one percent, in which case 
the cost of the retest shall be borne by the installing Party.  If requested in writing, the 
installing Party shall provide copies of any inspection or testing reports to the 
requesting Party. 

(C) If an Electric Metering Device or Back-Up Metering, fails to register, 
or if the measurement is inaccurate by more than one percent, an adjustment shall be 
made correcting all measurements as follows: 

1. If the Electric Metering Device is found to be defective or 
inaccurate, the Parties shall use Back-up Metering, if installed, to determine the 
amount of such inaccuracy, provided, however, that Back-Up Metering has been 
tested and maintained and adjusted for losses on the same basis as the Electric 
Metering Device.  If Back-Up Metering is not installed, or Back-Up Metering is also 
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found to be inaccurate by more than one percent, the Parties shall use the best 
available information for the period of inaccuracy, adjusted as agreed by the Parties 
for losses to the Point of Delivery. 

2. If the Parties cannot agree on the actual period during 
which the inaccurate measurements were made, the period shall be the shorter of (i) 
the last one-half of the period from the last previous test of the Electric Metering 
Device to the test that found the Electric Metering Device to be defective or 
inaccurate, or (ii) 180 Days immediately preceding the test that found the Electric 
Metering Device to be defective or inaccurate. 

3. To the extent that the adjustment period covers a period of 
deliveries for which payment has already been made by Company, Company shall 
use the corrected measurements as determined in accordance with this Article to 
recompute the amount due for the period of the inaccuracy and shall subtract the 
previous payments made by Company for this period from such re-computed amount.  
The net difference shall be reflected as an adjustment on the next regular bill in 
accordance with Article 9. 

5.3 Fuel. 

(A) All fuel for the Facility from and after the COD shall be procured 
and paid for by Company and shall be delivered to the Facility pursuant to this Section 
at a pressure not less than 550 psig at the Fuel Delivery Point.  Title to the fuel shall 
be retained by Company at and from the Fuel Delivery Point to the burner tips of the 
Facility.  As between the Parties, however, Seller shall be deemed to be in exclusive 
control and possession of all such fuel after the Fuel Delivery Point and Seller shall 
bear the risk of loss of any fuel after the Fuel Delivery Point and shall only be 
responsible for any costs, damages, fines or penalties associated with leaks, spills, 
remediation, or other causes associated with such fuel after the Fuel Delivery Point 

(B) Seller shall accept delivery of all Acceptable Natural Gas Fuel 
delivered to the Fuel Delivery Point for the purpose of generating the Contract Energy 
from the Facility dispatched by Company to the full extent the Contract Capacity from 
the Facility is available to be dispatched.  Seller shall not be obligated to accept 
natural gas fuel delivery to the extent Seller reasonably determines it does not 
materially conform to the specifications for Acceptable Natural Gas Fuel as set forth in 
Exhibit K-Fuel Quality Specifications, and that such nonconformance could reasonably 
be expected to have a Material Adverse Effect on the Facility (“Nonconforming Gas”).   

1. In the event that the Upstream Pipeline delivers 
Nonconforming Gas, Seller may refuse to consume such gas and cease delivering 
Contract Energy for the period of time that such natural gas fuel constitutes 
Nonconforming Gas.  Seller shall promptly notify Company and the Upstream Pipeline 
of such Nonconforming Gas and the basis for its determination.  The Parties shall 
cooperate to promptly identify and share any relevant information to determine the 
cause(s) for the delivery of the Nonconforming Gas and to enforce any available 
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remedies against the Upstream Pipeline or other third parties arising out of the 
delivery of such Nonconforming Gas. 

2. In the event the Upstream Pipeline proposes to change its 
tariff specifications and requirements such that the fuel available for delivery 
constitutes Nonconforming Gas, Seller shall cooperate with Company to resist such 
changes and shall cooperate with Company to enforce all available remedies against 
the Upstream Pipeline or other third parties regarding such proposed change.  In the 
event that the Upstream Pipeline successfully revises its tariff specifications and 
requirements for natural gas fuel such that the fuel available for delivery constitutes 
Nonconforming Gas:  (i) at Company’s request and expense, Seller shall modify the 
Facility or other equipment to allow the Facility to utilize such Nonconforming Gas, 
provided, however, that such modification is not required if it would void the 
manufacturer’s warranty for such equipment then in effect or would have a Material 
Adverse Effect on the operation of such equipment, or (ii) at Company’s request and 
expense, Seller shall construct and operate an appropriate natural gas conditioning 
facility at a reasonably convenient location, to condition the natural gas fuel to satisfy 
the requirements for Acceptable Natural Gas Fuel. 

(C) As between the Parties, Seller shall be solely responsible for all 
natural gas interconnection, transportation, delivery and metering arrangements, and 
all associated costs, required to receive natural gas fuel at the Fuel Delivery Point to 
operate the Facility.  Seller shall, at its sole expense, construct or cause to be 
constructed and, to the extent necessary, operate and maintain the Natural Gas 
Interconnection Facilities, natural gas metering facilities, any natural gas compression, 
regulation, heating and filter/separation equipment, and all other necessary 
equipment, of sufficient size and specifications to receive natural gas deliveries at the 
Fuel Delivery Point sufficient for the full operation of the Facility over the Term. 

1. Seller shall separately meter and supply, at Seller’s 
expense, the natural gas fuel consumed by the auxiliary boiler that will be used for 
both MEC I Facility and the Facility.  Seller shall pay Company an amount equal to the 
applicable volume of fuel multiplied by the Daily Gas Cost. 

2. Company may elect at Company's sole option whether to 
obtain and utilize firm gas transportation service or non-firm gas transportation service 
for the delivery of natural gas fuel to Seller at the Fuel Delivery Point. 

3. Company may elect at Company’s sole option to 
interconnect the Facility with one or more additional natural gas delivery systems at or 
near the Fuel Delivery Point identified in Exhibit C-Facility Description, One-Line 
Diagram, And Site Map and to designate such an additional interconnection as an 
additional Fuel Delivery Point, provided, however, that (i) Company shall be 
responsible for installing and paying for all natural gas interconnection and metering 
facilities required to establish such additional interconnection; (ii) such additional 
interconnection will not interfere with the operation of the Facility, other than during the 
time necessary to physically connect the additional interconnecting facilities; and (iii) 
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such additional interconnection will deliver natural gas fuel that provides the equivalent 
of Acceptable Natural Gas Fuel to the Fuel Delivery Point.  Seller shall, with respect to 
any real property interests of Seller or its Affiliates, grant, or cause any such Affiliate to 
grant, Company or its designee an easement and access to the location of the Fuel 
Delivery Point for the purpose of constructing and maintaining any additional natural 
gas interconnection and metering facilities. 

4. Company shall be responsible for all volume confirmations, 
allocations and balancing functions with the Upstream Pipeline.  Seller shall be 
responsible for gas regulation and maintenance and testing arrangements for all 
natural gas metering from the Fuel Delivery Point.  Seller shall also be responsible for 
all natural gas physical flow activities, such as flow control, valve operation, and 
contacting the delivering pipeline to initiate gas flow from the Fuel Delivery Point. 

5. All natural gas custody transfer metering at the Fuel 
Delivery Point shall be installed, maintained and tested in accordance with accepted 
natural gas industry standards and shall comply with the Upstream Pipeline’s tariff 
requirements.  Seller shall provide written meter test results to Company within 30 
days following completion.  Company shall have the right to require additional tests, 
provided, however, that Company pays for the cost of such additional tests.  Seller 
shall provide Company with at least 10 Business Days advance notice of such tests 
and a representative of Company shall be permitted to witness such tests, provided, 
however, that such Company representative shall not unreasonably interfere with or 
disrupt the activities of Seller and shall comply with all of Seller’s safety standards.  
Seller shall provide copies of all test data and testing reports to Company.  If 
requested by Company in writing, Seller shall install (at Company’s cost) check 
metering, in connection with the natural gas custody transfer metering, downstream 
from the Fuel Delivery Point.  Disputes regarding the allocation of natural gas volumes 
and associated billings with the Upstream Pipeline, including meter reading 
adjustments for prior periods, shall be resolved in accordance with the Upstream 
Pipeline’s tariff. 

Article 6 - Conditions Precedent 

6.1 Company CPs. 

(A) No later than 15 Business Days after execution of this PPA, 
Company may make written request for State Regulatory Approval.  If Company fails 
to apply for State Regulatory Approval within 15 Business Days following execution of 
this PPA, Company shall be deemed to have waived its right to seek such approval 
under this Section and, subject to the other terms and conditions of this PPA, this PPA 
shall remain in full force and effect thereafter. 

(B) In the event that Company applies for State Regulatory Approval, 
Company shall have the right to terminate this PPA, without any further financial or 
other obligation to Seller as a result of such termination, by Notice to Seller not more 
than 10 Business Days after the earlier of:  (i) receipt of any written order from a State 
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Regulatory Agency rejecting State Regulatory Approval or granting such approval with 
conditions reasonably and materially unsatisfactory to Company; or (ii) May 15, 2015, 
in the event Company has not received State Regulatory Approval as of such date; 
provided, however, that if Company has not received State Regulatory Approval by 
May 15, 2015, Company may provide Seller Notice within 48 hours after said date that 
it is electing to wait until August 17, 2015 for such approval and Seller shall then have 
the right to delay the COD from June 1, 2018 to June 1, 2019 at no cost to Company, 
notwithstanding anything to the contrary in Section 2.3, and Seller shall notify 
Company in writing on or before August 20, 2015 whether Seller has chosen to delay 
COD to June 1, 2019; and, provided that, in the event Company advises Seller at any 
time prior to August 17, 2015 that Company has received State Regulatory Approval 
or waives its right of termination of the PPA under this provision Seller shall then 
provide Company written notice within five (5) Business Days of being so advised 
whether Seller has chosen to delay COD to June 1, 2019; and, provided further that, 
the Parties shall revise Exhibit B-Construction Milestones to this PPA to extend the 
Commercial Operation Milestone and other Construction Milestones to reflect the 
impacts of such delay of the COD of the Facility.  If Company fails to terminate this 
PPA in the time allowed by this paragraph, Company shall be deemed to have waived 
its right to terminate this PPA under this Section and, subject to the other terms and 
conditions of this PPA, this PPA shall remain in full force and effect thereafter.   

6.2 Seller CPs.  Either Party shall have the right to terminate this PPA, 
without any further financial or other obligation to the other as a result of such 
termination, by Notice to the other Party within 14 Business Days following the failure 
of Seller to satisfy any of the Seller CPs by the required deadline date in the table 
below.  In the event that COD is delayed pursuant to Sections 2.3 or 6.1(B), the 
Parties shall revise the deadline dates in the table below to reflect the impacts of such 
delay of the COD of the Facility.  If neither Party terminates this PPA in the time 
allowed by this Section, the Seller CPs shall be deemed to have been waived and, 
subject to the other terms and conditions of this PPA, this PPA shall remain in full 
force and effect thereafter. 

Condition Precedent Deadline Date 
Seller has obtained the Air Permit, 
which Permit does not contain 
conditions reasonably and materially 
unsatisfactory to Seller. 

September 1, 2016 

Seller has obtained the Site Permit, 
which Permit does not contain 
conditions reasonably and materially 
unsatisfactory to Seller. 

June 1, 2016 

Transmission Owner, Transmission 
Authority and Seller have entered into  
the Interconnection Agreement. 

June 1, 2016 

Approval of this PPA, in the form 
submitted by Company to the MPUC 
for approval, by the board of directors 

April 15, 2015 
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of Calpine Corporation. 
Approval of this PPA by the board of 
directors of Calpine Corporation in the 
event any conditions are added or 
modifications are made to this PPA 
after its submittal to the MPUC for 
approval 

Thirty (30) Days after issuance of any 
order requiring such additional 

conditions or modifications 

 

Article 7 - Sale and Purchase 

7.1 General Obligation. 

(A) Beginning on the Commercial Operation Date, Seller shall 
generate from the Facility, deliver to the Point of Delivery, and sell to Company, and 
Company shall receive and purchase from Seller at the Point of Delivery, the products 
and services required by this PPA.  Seller shall not curtail or interrupt deliveries from 
the Facility required by this PPA for economic reasons of any type whatsoever. 

(B) Title and risk of loss of the products and services transacted by this 
PPA shall transfer from Seller to Company at the Point of Delivery. 

7.2 Capacity and Energy. 

(A) Contract Capacity shall be the net generating capacity available at 
any time from the Facility. 

(B) Contract Energy shall be the metered, net energy output generated 
by the Contract Capacity as delivered and adjusted for losses to the Point of Delivery, 
which shall include Test Energy produced when the Facility is otherwise dispatched by 
Company as provided in Section 4.4(B). 

7.3 Alternate Generation Sources. 

(A) If after the Commercial Operation Date more than 50 MW of the 
Facility is unavailable due to a Forced Outage, Seller may upon Notice use alternate 
generating units and /or systems (“Alternate Generation Source(s)”) to provide 
Contract Energy to Company in accordance with this Section 7.3.  Unless otherwise 
mutually agreed to by the Parties, Seller shall not use an Alternate Generating Source 
once such Forced Outage is remedied or less than 50 MW of Facility is unavailable. 

1. Delivery of Contract Energy from  an Alternate Generation 
Source must be made to either NSP.NSP or NSP.MEC (“Alternate Delivery Point(s)”).  
The Alternate Generation Source(s) designated by Seller shall:  (i) not, in the 
aggregate, exceed the Nameplate Capacity of the Facility; (ii) not be subject to or 
limited by any operating restrictions imposed by any Governmental Authorities that 
would prohibit its use for the purposes hereof; and (iii) be available to be scheduled by 
Company. 
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(B) General Alternate Generation Source Provisions. 

1. Notice for Contract Energy from an Alternate Generation 
Source must be provided no later than two (2) hours before each applicable daily 
submission deadline for the Transmission Authority’s Day-Ahead Market.  Such Notice 
from Seller shall include (i) a description of the Forced Outage, (ii) the amount and 
Alternate Delivery Point(s) of the Contract Energy deliverable from each Alternate 
Generation Source, and (iii) the period(s) during which such Contract Energy will be 
provided.   

2. Company shall submit to Seller schedules for hourly 
deliveries of Contract Energy from Alternate Generation Source(s) (“Day-Ahead 
Bilateral Financial Schedule”) no later than one (1) hour after the Transmission 
Authority posts the next-day nodal Locational Marginal Pricing.   

3. Company’s submittal and Seller’s confirmation of a Day-
Ahead Bilateral Financial Schedule shall be deemed to be delivered energy at the 
designated Alternate Delivery Points.  

4. Company shall settle with the Transmission Authority 
pursuant to the Day-Ahead Bilateral Financial Schedule. 

5. Seller shall be responsible for any Transmission Authority 
charges associated with deliveries of Contract Energy from the Alternate Generation 
Source(s) to the Alternate Delivery Point(s). 

6. Company shall make the following payments to Seller with 
respect to Contract Energy from Alternate Generation Source(s):  (i) payment for 
Contract Energy from Alternate Generating Sources(s) calculated as (Contract Energy 
x Tolling Price x Inflation Factor; and (ii) a Scheduling Charge for each schedule of an 
Alternate Generation Source that would qualify for a Turbine Start Payment if the 
schedule were for the Facility; and (iii) Company shall pay the sum of Seller's fuel 
costs associated with Contract Energy from Alternate Generation Source(s), where 
"Seller's fuel costs" for any Day shall equal the product of (a) the Daily Gas Cost for 
that Day, multiplied by (b) the quantity of Contract Energy from Alternate Generation 
Source(s) that is scheduled by Company and delivered by Seller to Company at the 
Alternate Delivery Point(s) on that Day, multiplied by (c) the most recent Actual Net 
Heat Rate for the Facility.   

7. Seller shall have no obligation to cause or seek to cause 
any Alternate Generation Source to be subject to AGC, nor shall the Company be 
obligated to make payments for AGC service for any Alternate Generation Source 
deliveries.  An Alternate Generation Source may be owned or controlled by Company 
or an Affiliate of Company or Seller or an Affiliate of Seller; provided, however, that the 
Alternate Generation Source may not be the MEC I Facility while subject to a power 
purchase agreement with the Company. 
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8. With respect to Alternate Generation Sources, the 
Company shall only pay for such costs and charges as expressly provided in this 
Section 7.3. 

7.4 Dispatch. 

(A) Company's EMCC shall have the right to determine the AGC 
control of the Facility, starts, shutdowns, ramping, and loading levels associated with 
the Contract Capacity and Contract Energy from the Facility, all in accordance with 
Good Utility Practices and the Facility operational information in Exhibit N-Facility 
Operational Information.  Company shall not dispatch any portion of the Facility below 
Minimum Loading.  For any Facility trip, Seller shall restart the Facility in coordination 
with the EMCC in accordance with Good Utility Practices. 

(B) If Seller initiates a turbine start in response to a request by the 
Company, but fails to satisfy the requirements for a Successful Start as a result of:  (i) 
the cancellation of the turbine start by Company within the applicable time period 
permitted for a Successful Start, (ii) a request from Company, within one hour from 
Facility start, to shut down the Facility, or (iii) a Company or Company system 
performance failure, then the initiated turbine start shall nevertheless qualify as a 
Successful Start.  Seller shall not be credited a Successful Start following a turbine trip 
where Company directs the Seller to restart the Facility after it has tripped out of 
service even if the restart would otherwise meet the qualifications for a Successful 
Start. 

(C) Each Party shall make Commercially Reasonable Efforts to avoid 
taking any action that would result in or materially contribute to a restriction under any 
Permit that would restrict or limit the delivery of any Contract Energy from the Facility. 

7.5 Other Products and Services. 

(A) Seller shall make available to Company all Generation Benefits 
and Ancillary Services associated with the Facility at no additional charge under this 
PPA, except for Reactive Power.  Any compensation Seller receives under the 
Interconnection Agreement or otherwise for Generation Benefits or Ancillary Services, 
other than Reactive Power, associated with the Facility and its output shall be 
provided to Company at no additional cost to Company under this PPA.  Seller shall 
credit Company, as a reduction to Seller’s monthly invoice or other mutually-agreed 
mechanism, for any compensation that Seller receives for Generation Benefits or 
Ancillary Services, other than Reactive Power, associated with the Facility and its 
output. 

1. Seller shall use Commercially Reasonable Efforts to 
maximize the availability of Generation Benefits and Ancillary Services available from 
the Facility, provided, however, that Seller shall not be required to make any material 
capital expenditures or incur any material increased operating expenses in connection 
with such efforts. 
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2. In the event a Governmental Authority or Transmission 
Authority implements new or revised requirements for generators to create, modify, 
change, or supply Ancillary Services other than Reactive Power, requiring Seller to 
install additional equipment after the Commercial Operation Date to meet such 
requirements, then Seller shall install such additional equipment at Seller’s expense, 
up to a cumulative amount equal to [Trade Secret Data Begins…  
…Trade Secret Data Ends] during the Term.  If such requirements require Seller to 
incur expenditures exceeding this cumulative amount during the Term, Seller and 
Company shall cooperate to determine and implement a mutually agreeable and 
Commercially Reasonable response to such requirements. 

3. Seller shall be entitled to all revenue from Reactive Power 
associated with the Facility. 

Article 8 - Payment Calculations 

8.1 Capacity Payments. 

(A) Capacity Testing of the Facility.  For purposes of calculating 
Seller’s Capacity Payment only, Seller shall test or cause to be tested the net 
generating capability of the Facility, at Seller’s expense, (a) immediately prior to the 
Commercial Operation Date (the “Initial Capacity Test”), and (b) thereafter annually 
during the Term.  The annual capacity test shall be conducted between January 1 and 
March 1 of each calendar year, unless the Facility is scheduled for a major overhaul 
prior to April 15 (in which case the capacity test for that year shall be conducted 
promptly following completion of the major overhaul).  

1. For avoidance of doubt, the capacity testing requirements 
for calculating the Capacity Payment under this Article are not the capacity testing 
requirements that Seller shall complete as required by the Transmission Authority for 
the Facility to be accredited as a Capacity Resource pursuant to Section 10.6. 

2. Upon request by Company from time to time following the 
Commercial Operation Date, not more frequently than twice per calendar year, Seller 
shall perform interim capacity testing of the Facility for purposes of calculating Seller’s 
Capacity Payment.  The Parties’ out-of-pocket costs of any such interim testing 
requested by Company shall be borne by Company unless, upon such testing, the Net 
Capability of the Facility is determined to be more than one percent (1%) less than the 
Net Capability of the Facility determined by the capacity test next preceding the test 
requested by Company (in which event the Parties’ out-of-pocket costs, excluding fuel 
costs, shall be borne by Seller).    

3. Seller may perform interim capacity testing of the Facility 
from time to time, not more frequently than twice per calendar year (not including any 
re-testing necessitated by any Failed Capacity Test(s)).  The Parties’ out-of-pocket 
costs in connection with any such interim capacity testing shall be borne by Seller.  
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4. Seller shall set the date for the Initial Capacity Test on not 
less than five (5) Business Days’ prior notice to Company.  The Parties shall set the 
exact date for each subsequent capacity test to be performed under this Article 8 by 
mutual agreement; provided that, in the event that the Parties cannot agree upon a 
mutually acceptable testing date within ten (10) Business Days following either Party’s 
request for a test, (a) by notice to Company, Seller shall set the date for the capacity 
test, which date shall be not less than four (4) weeks and not more than six (6) weeks 
following expiration of such 10-day period, and (b) the results of the capacity test shall 
be retroactively effective to the first Day of the billing period immediately preceding the 
billing period during which the test is conducted. 

5. Notwithstanding Section 8.1(A)(4), in the event of a Failed 
Capacity Test, the capacity test shall be rescheduled unilaterally by Seller as soon as 
reasonably practicable following the Failed Capacity Test.  

6. One or more representatives of Company shall be 
permitted to witness, record and verify all capacity testing process parameters and 
conditions; provided that any failure of Company to send a representative to witness a 
capacity test scheduled in accordance with this Section 8.1(A) shall not affect the 
validity of such test. 

7. All capacity testing of the Facility will be conducted with the 
Facility operating at maximum design load, including full duct firing, using Acceptable 
Natural Gas Fuel.  Testing shall be performed in accordance with mutually agreed 
upon test codes/procedures generally consistent with the current version of the ASME 
PTC 46.  The test will be conducted over such period as Company may reasonably 
require, not to exceed four (4) hours, with operation of the unit held constant.  
Appropriate operational stability criteria shall be established and met.  The Facility 
shall be operated in full compliance with all state and federal environmental 
regulations throughout the test, with all auxiliary equipment needed for normal 
operation of the Facility in service and in typical operating condition.  Seller may be 
required to provide operational records to be used to substantiate the normal mode of 
operation.  Seller shall provide to Company copies of all capacity testing reports.     

8. For purposes of calculating the test results of the Facility, 
each hour of the test will be averaged and adjusted to Reference Conditions.  After all 
adjustments have been made, the final capacity value used for purposes of 
determining Net Capability, as applicable, will be the average output of the hourly 
corrected results.   

(B) Net Capability.  For purposes of this PPA, the Net Capability of the 
Facility from time to time shall mean the lesser of (a) three hundred forty five (345) 
MW, or (b) the net generating capability of the Facility, as determined by the most 
recent capacity test thereof in accordance with Section 8.1(A), adjusted to Reference 
Conditions. 
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(C) Monthly Payments.  Commencing on the Commercial Operation 
Date, Company shall pay to Seller in arrears a monthly capacity payment (“Capacity 
Payment”).  All Capacity Payments shall be billed on a calendar month basis.  
Payments for partial calendar months shall be prorated appropriately.  Capacity 
Payments shall be computed based upon the following formula: 

Capacity Payment  =  NC x CP x AAQ, where: 

NC  = the then-current Net Capability of the applicable Facility.  

CP  = Capacity Price, stated in $/kW-month, as set forth in the definitions. 

AAQ   = Availability Adjustment Quotient for that month, as defined in 
Section 8.1(D) below. 

(D) Availability Definitions.    

1. General.  For purposes of this PPA, with respect to both 
On-Peak Months and Off-Peak Months:  

Available   The Facility is deemed “Available” if and to the extent it is capable of 
generating and delivering energy to Company at the applicable Point of 
Delivery, in response to dispatch/scheduling requests by Company, 
irrespective of whether such requests were actually issued.   

AE   Available Energy for any month or other measurement period means 
the amount of energy, stated in megawatt hours (MWh), Available from 
the Facility during that period; provided that regardless of actual 
Availability, the Facility shall be deemed to be Available during periods 
of (i) Excused Outage with respect to that Facility and (ii) Forced 
Outage with respect to the Facility when Seller provides Contract 
Energy pursuant to Section 7.3.  AE shall be adjusted to Reference 
Conditions.      

SME   Scheduled Maintenance Energy for any month or other measurement 
period means the amount of energy, stated in MWh, that was not 
available from the Facility for dispatch and receipt by Company during 
the period due to outages / deratings that meet the requirements for 
credited Scheduled Maintenance Energy specified in Exhibit L-
Maintenance Requirements.  SME shall be adjusted to Reference 
Conditions.  Seller will be eligible for SME with respect to (and only 
with respect to) the Facility, and only after the Commercial Operation 
Date.  

PE   Period Energy for any month or other measurement period means the 
product of the then-current NC and the total number of hours in the 
period, stated in MWh.  
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CAF  Capacity Availability Factor for any month or other measurement 
period  =  (AE + SME)  ÷  PE.  CAF can never exceed 1.0.  

2. On-Peak Months.  For purposes of this Agreement, with 
respect to On-Peak Months:  

MAF Monthly Availability Factor  =  CAF + 0.03.  

RAF Rolling Availability Factor for any month means the rolling 
twelve-month average of the MAF for the On-Peak Month in 
question and the eleven (11) prior full On-Peak Months;  
provided, however, that: 

i. commencing as of COD and continuing through the end 
of the twelfth (12th) full On-Peak Month following the 
COD, RAF for On-Peak Months shall be calculated on a 
monthly basis (i.e., RAF = MAF for that On-Peak 
Month);   

ii.  beginning as of the end of the twelfth (12th) full On-Peak 
Month following the Commercial Operation Date, RAF 
shall mean the rolling twelve-month average of MAF for 
the On-Peak Month in question and the previous eleven 
(11) On-Peak Months; and 

iii. notwithstanding the foregoing, (a) during the period of 
any default by Seller under this PPA that affects the 
Availability of a Facility during an On-Peak Month, 
regardless of whether the default is subsequently cured 
or becomes an Event of Default, RAF shall be 
calculated on a monthly basis (i.e., RAF = MAF for that 
period), and (b) if the default is subsequently cured, 
RAF following such cure shall be calculated with the 
MAF during the period of default assumed to equal 1.0. 

AAQ Availability Adjustment Quotient for any On-Peak Month means 
either: 

i. AAQ  =  RAF,  if RAF > 1.0, or 

ii. AAQ  =  (2 × RAF) – 1.0, if RAF < 1.0 (provided that AAQ may 
       not be less than zero). 

3. Off-Peak Months.  For purposes of this PPA, with respect 
to Off-Peak Months:  

MAF Monthly Availability Factor   =  CAF + 0.06.  
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RAF Rolling Availability Factor for any month means the rolling 
twelve-month average of the MAF for the Off-Peak Month in 
question and the eleven (11) prior full Off-Peak Months;  
provided, however, that:  

i. commencing as of COD and continuing through the end 
of the twelfth (12th) full Off-Peak Month following the 
COD, RAF for Off-Peak Months shall be calculated on a 
monthly basis (i.e., RAF = MAF for that Off-Peak 
Month);   

ii. beginning as of the end of the twelfth (12th) full Off-Peak 
Month following the COD, RAF shall mean the rolling 
twelve-month average of MAF for the Off-Peak Month 
in question and the previous eleven (11) Off-Peak 
Months; and 

iii. notwithstanding the foregoing, (a) during the period of 
any default by Seller under this PPA that affects the 
Availability of a Facility during an Off-Peak Month, 
regardless of whether the default is subsequently cured 
or becomes an Event of Default, RAF shall be 
calculated on a monthly basis (i.e., RAF = MAF for that 
period), and (b) if the default is subsequently cured, 
RAF following such cure shall be calculated with the 
MAF during the period of default assumed to equal 1.0. 

AAQ Availability Adjustment Quotient for any Off-Peak Month 
means either: 

i. AAQ  =  1.0,  if RAF > 1.0, or 

ii. AAQ  =  (2 × RAF) – 1.0,  if RAF < 1.0 (provided that AAQ may 
       not be less than zero). 

8.2 Payment for Dispatchability.   

(A) Ramp Rate Testing.  Company’s EMCC shall test or cause to be 
tested the ramp rate of the Facility, after synchronization with the Transmission 
Authority’s System at Company’s expense, (i) before or immediately following the 
Commercial Operation Date, and (ii) thereafter in Company’s discretion, without prior 
notice to Seller, periodically during the Term from time to time.  At Seller’s request, 
Company shall test the ramp rate of the Facility at Seller’s expense at a mutually 
agreeable time no later than thirty (30) Days after Notice of such request.  Company 
shall provide to Seller copies of all ramp rate testing reports.  Ramp rates shall consist 
of four (4) tests:  the unfired increasing ramp rate for the Base Capacity, the unfired 
decreasing ramp rate for the Base Capacity,  the fired increasing ramp rate, and the 
fired decreasing ramp rate.  Increasing ramp rates shall include the entire specified 
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ramp rate range, beginning at or below the applicable minimum load of the ramp rate 
range, and ending at the maximum output for the selected configuration during the 
hour of the test, adjusted to Reference Conditions.  For the unfired ramp rate test, the 
maximum output shall be the Facility output when the gas turbine and steam turbine 
reach baseload.  For the fired ramp rate test, the test shall end when the Facility 
output, adjusted to Reference Conditions, reaches the Net Capability during the hour 
of the test.  The timed portion of the test used to determine the increasing ramp rate 
shall begin when the Facility is synchronized and its output level reaches the minimum 
load starting point of the specified ramp range, and shall end one (1) MW prior to 
achievement of the maximum load point of the ramp range.  The timed portion of the 
test used to determine the decreasing ramp rate shall begin when the Facility output 
level is at the maximum load point of the ramp range and shall end one (1) MW prior 
to reaching the minimum load point.  The Ramp Rate used to determine RRAF shall 
be calculated by the following formula:  

Ramp Rate  =  ∑ (.38 x UIR) + (.38 x UDR) + (.12 x FIR) + (.12 x FDR), where: 

UIR    =  the measured unfired increasing ramp rate. 
UDR  =  the measured unfired decreasing ramp rate. 
FIR    =  the measured fired increasing ramp rate. 
FDR  = the measured fired decreasing ramp rate. 

(B) Monthly Payments. Commencing on the Commercial Operation 
Date Company shall pay to Seller in arrears a monthly Dispatchability Payment.  All 
Dispatchability Payments shall be billed on a calendar month basis; in the event that 
the Commercial Operation Date does not occur at the start of a calendar month, the 
first (1st) month’s Dispatchability Payment shall be prorated to reflect the actual 
number of Days of Commercial Operation in such month.  Dispatchability Payments 
shall be computed based on the following formula: 

Dispatchability Payment = NC x DAF x RRAF x Dispatchability Rate, where: 

NC   =  the then-current Net Capability of the Facility 
DAF =  Dispatch Availability Factor 
        =  a fraction, the numerator of which is the sum of all hours on-control during 

the month, and denominator of which is the sum of all hours on-line during 
the month, where:  
Hours on-control  = means the total time during the month when the 
Facility is receiving and responding (or capable of receiving and 
responding) to dispatch pulses transmitted from Company’s EMCC; 
provided, however, that any period during which Company requests that 
the Facility be dispatched without AGC, and any period of Excused 
Outage, shall be counted as a period on-control (so that hours on-
control/hours on-line = 1.0 for any such period(s)).  The Facility will be 
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deemed not on control for any period during which any portion of the 
Facility is not Available to Company under Section 8.1(D).  
Hours on-line    = means the total time during the month when any 
portion of the Facility is synchronized to the Transmission Authority’s 
System and Available, or when the Facility is not so synchronized or not 
Available due to an Excused Outage. 

For the avoidance of doubt, Start-Up Periods and Shut-Down Periods shall be 
excluded from hours on-control and hours on-line for purposes of the calculation of 
DAF. 

RRAF  =  Ramp Rate Availability Factor, determined by the following table:  

Most Recently Tested Ramp Rate RRAF 
> 10 MW / minute 1.00 

< 10  MW / minute;  > 5 MW / minute (Actual Ramp Rate ÷  5)  - 1 
< 5 MW / minute 0 

 

8.3 Payment for Energy.  Commencing on the Commercial Operation 
Date, Company shall pay to Seller in arrears a monthly Energy Payment for the 
Contract Energy that is dispatched/scheduled by Company and delivered by Seller to 
Company during the billing month.  The monthly Energy Payment shall be determined 
by the following formula:    

Energy Payment  =  (E x Tolling Price x Inflation Factor)  -  HRA, where: 

E             = Contract Energy, stated in MWh, that is dispatched or scheduled by 
Company and delivered by Seller to Company at the Point(s) of 
Delivery during the billing month.  

HRA        = Heat Rate Adjustment, determined as a dollar amount pursuant to 
Section 8.4.  

8.4 Heat Rate Adjustment to Payments. 

(A) If at any time following the Commercial Operation Date, the Actual 
Net Heat Rate for the Facility is more than [Trade Secret Data Begins…  

 …Trade Secret Data Ends] of the Predicted Net 
Heat Rate, a Heat Rate Adjustment (“HRA”) determined by the following formula shall 
be used to reduce payments to Seller for Contract Energy delivered from the Facility, 
starting effective with the first (1st) full billing month following the most recent heat rate 
test and continuing effective through the end of the billing month during which the next 
heat rate test occurs: 
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HRA  =  Σ DFCC1  ×  [1 – ({Px [Trade Secret Data Begins…  …Trade Secret 
Data Ends]} ÷ A)],  where: 

Σ DFCC1  = Sum of all daily fuel consumption costs (DFCC1s) for that billing 
month.  

DFCC1     = Daily Fuel Consumption Cost for any Day means the sum of (i) the 
volume of Acceptable Natural Gas Fuel delivered to the Fuel 
Delivery Point to produce the Contract Energy (including any Test 
Energy that is economically dispatched by Company) that is 
dispatched by Company and delivered by Seller to Company on 
that Day (stated in MMBtu), multiplied by the applicable Daily Gas 
Cost, plus (ii) the associated demand charges incurred by 
Company for that Day.    

P               = Predicted Net Heat Rate at the time of the most recent heat rate 
test. 

A               = Actual Net Heat Rate for the Facility as determined from the most 
recent heat rate test. 

(B) If at any time following the Commercial Operation Date the Actual 
Net Heat Rate for the Facility is less than [Trade Secret Data Begins…  

 …Trade Secret Data Ends] of the Predicted Net Heat 
Rate, an HRA determined by the following formula shall be used to increase payments 
to Seller for Contract Energy delivered from the Facility, starting effective with the first 
(1st) full billing month following the heat rate test and continuing effective through the 
end of the billing month during which the next heat rate test occurs: 

HRA  =   Σ DFCC2  x  (1 – [(P x [Trade Secret Data Begins…  …Trade 
Secret Data Ends]) ÷ A]) x [Trade Secret Data Begins…  …Trade 
Secret Data Ends], where “Σ DFCC2” is defined below, and “A” and “P” 
are as defined in Section 8.4(A): 

 
Σ DFCC2  = Sum of all daily fuel consumption costs (DFCC2s) for that billing 

month. 
 

DFCC2     = (Daily Fuel Consumption Cost) for any Day means the sum of (i) 
the volume of Acceptable Natural Gas Fuel delivered to the Fuel 
Delivery Point to produce the Contract Energy (including any Test 
Energy that is economically dispatched by Company) that is 
dispatched by Company and delivered by Seller to Company on 
that Day (stated in MMBtu), multiplied by the applicable Daily Gas 
Cost, plus (ii) any demand charge savings actually realized by 
Company. 
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(C) If the Actual Net Heat Rate for the Facility is equal to or less than 
[Trade Secret Data Begins…  
…Trade Secret Data Ends] of the Predicted Net Heat Rate, and is equal to or greater 
than [Trade Secret Data Begins…  
…Trade Secret Data Ends] of the Predicted Net Heat Rate, the HRA for the billing 
month following the heat rate test until the billing month following the next heat rate 
test for Contract Energy delivered from the Facility, shall be deemed to be zero dollars 
(US$0.00) for purposes of the payment calculations specified in Section 8.4.  

8.5 Heat Rate Testing. 

(A) The Actual Net Heat Rate shall be determined by heat rate testing 
of the Facility at the maximum design load for its combustion and steam turbine 
generators, including full duct firing, using Acceptable Natural Gas Fuel.  For the 
purposes of heat rate testing and determination of the Actual Net Heat Rate, (i) fuel 
input shall be measured at the Fuel Delivery Point, and (ii) electric output shall be 
measured as provided in Section 5.2.  The test will be conducted over a continuous 4-
hour period, with operation of the generating unit held constant.  The Facility will be 
operated in full compliance with all state and federal environmental regulations 
throughout the test, with all auxiliary equipment needed for normal operation of the 
Facility in service and in typical operating condition.  Seller may be required to provide 
operational records to be used to substantiate the normal mode of operation.  Testing 
shall be performed in accordance with the then-current ASME PTC 46.  The net heat 
rate of the Facility so determined shall then be subject to one or two adjustments:  

1. in the event that the capacity test of the Facility conducted 
simultaneously with the heat rate test yields (or, if no capacity test is conducted 
simultaneously, the capacity test most recently conducted yielded) a Net Capability for 
the Facility in excess of three hundred forty five (345) MW, the tested heat rate for 
each hour of the test shall be adjusted to the heat rate that would have been obtained 
had the duct firing rate during the test been limited to such rate as would have yielded 
a Net Capability of three hundred forty five (345) MW; and  

2. following any adjustment pursuant to Section 8.5(A)(1), the 
tested net heat rate for each hour of the test shall be adjusted to Reference 
Conditions.  Uncertainty, as defined in the ASME power test codes, shall not be used 
to adjust heat rate test results.  After all adjustments have been made, the Actual Net 
Heat Rate shall equal the average tested net heat rate of the Facility, as adjusted, for 
each of the four (4) hours of the test.  

(B) Seller shall perform an initial heat rate test of the Facility prior to or 
within thirty (30) Days following the Commercial Operation Date (“Initial HR Test”).  
Seller shall provide to Company at least five (5) Business Days’ prior notice of, and 
shall permit one or more representatives of Company to witness and verify, the Initial 
HR Test.  If the Initial HR Test is performed after the Commercial Operation Date, the 
Actual Net Heat Rate resulting from such Initial HR Test shall apply retroactively from 
the Commercial Operation Date for the purposes of determining the Heat Rate 
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Adjustment pursuant to Section 8.4.  The heat rate test performed by or on behalf of 
Seller prior to the Commercial Operation Date may constitute the Initial HR Test, 
provided, that such test is performed in accordance with all the requirements for heat 
rate testing set forth in this Section 8.5.  Seller shall perform the Initial HR Test at 
Seller’s cost. 

(C) Following the Commercial Operation Date, Seller shall perform an 
annual heat rate test of the Facility concurrently with the annual capacity testing of the 
Facility prescribed in Section 8.1(A).  Seller shall perform the annual heat rate test of 
the Facility at Seller’s cost.  

(D) Each Party shall have the right to request and schedule an interim 
heat rate test of the Facility (not to exceed two interim tests per Party) on a Business 
Day, between annual heat rate tests, pursuant to the procedures set forth in this 
Section 8.5.  Seller shall perform any and all interim heat rate tests.  The Party 
requesting such test shall pay all costs thereof.  The Parties shall set the exact date 
for each interim heat rate test by mutual agreement; provided that, in the event that 
the Parties cannot agree upon a mutually acceptable testing date within ten (10) 
Business Days following either Party’s request for an interim heat rate test, by notice 
to Company, (i) Seller shall set the date for the test, which date shall be not less than 
four (4) weeks and not more than six (6) weeks following expiration of such 10-day 
period, and (ii) the results of the heat rate test shall be retroactively effective to the first 
Day of the billing period immediately preceding the billing period during which the test 
is conducted.  

(E) Seller shall prepare and submit to Company for review and 
approval, at least sixty (60) Days prior to each heat rate test of the Facility, the 
proposed heat rate test procedures.  Such test procedures shall include but not be 
limited to (i) specification of the governing test code(s), (ii) the extent, if any, to which 
the test code(s) will not be followed, (iii) provisions for testing, including collection of 
test data, (iv) operational stability criteria, and (v) methodology for calculating test 
results, including the planned method of adjusting the tested net heat rate to the NC 
and Reference Conditions.  Seller shall be responsible for the full scope of heat rate 
testing, including but not limited to, furnishing the test instrumentation, set-up, data 
gathering, fuel analysis, data analysis and the issuance of a final report.  Company 
shall have the right to install, during the heat rate test and at Company’s expense, any 
temporary, redundant test equipment complying with the governing test code(s), that 
Company deems necessary for the purpose of verifying test measurements obtained 
by, or on behalf of, Seller. 

(F) Notwithstanding anything to the contrary in this Section 8.5, in the 
event of a Failed HR Test, the heat rate test shall be rescheduled unilaterally by Seller 
as soon as reasonably practicable following the Failed HR Test.  

(G) One or more representatives of Company shall be permitted to 
witness, record and verify all heat testing process parameters and conditions; 
provided that any failure of Company to send a representative to witness and verify a 
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heat rate test scheduled in accordance with this Section 8.5 shall not affect the validity 
of such test. 

(H) In connection with and during any heat rate test, for the sole 
purpose of developing a unit dispatch heat rate curve, Company may also require 
Seller to perform heat rate testing of the Facility, for up to thirty (30) minutes per load 
point after stabilization, at the Facility’s Base Capacity and up to nine (9) other 
specified partial load points. 

(I) Seller shall notify Company of any generation equipment tuning 
and adjustment that may impact the heat rate performance of the Facility or the 
accuracy of the correction curves utilized to adjust the results of the most recent heat 
rate test.  Upon such notification, Company may require Seller to perform additional 
heat rate testing of the Facility and provide new correction curves that reflect the 
actual post-tuning condition of the Facility’s equipment. 

(J) Within sixty (60) Days following performance of each heat rate test 
of the Facility, Seller shall provide to Company for review and approval (i) all raw test 
data, calculations, fuel analyses and a final test report, in written and, to the extent 
possible, electronic format, (ii) equipment calibration specifications, and (iii) correction 
curves, equations, and other information necessary for review of the heat rate test 
results which have not been previously submitted to Company.  The final test report 
shall include clear and complete explanations of the calculations resulting in the Actual 
Net Heat Rate, including the adjustment of the tested net heat rate to the NC and 
Reference Conditions.   

8.6 Payment for Turbine Starts.  Commencing on the Commercial 
Operation Date, Company shall pay to Seller in arrears monthly a Turbine Start 
Payment based upon the number of combustion turbine starts at the Facility requested 
by Company and successfully performed by Seller during the month, and the duration 
of combustion turbine operation following each such start.  Each individual Turbine 
Start Payment (“TSP”) shall be determined by the following formula: 

TSP  =  (Turbine Start Price x Inflation Factor) + ((FH-25) x Fired Hour Charge x 
Inflation Factor), where: 

FH                   =  Fired hours are the greater of (i) twenty five (25), or (ii) number 
of continuous fired hours for the combustion turbine, following 
its start. 

By way of example, assuming that (i) the Commercial Operation Date is June 1, 2018, 
(ii) inflation between June 1, 2018 and June 1, 2020 is five and two-tenths percent 
(5.2%), (iii) Company requests Seller to start the entire Facility or only such Facility’s 
combustion turbine in July 2020, and (iv) following such start, the combustion turbine 
runs for thirty (30) continuous hours; then the TSP payable with respect to such one 
start would be:  [Trade Secret Data Begins…  

 …Trade Secret Data Ends].  The monthly Turbine 
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Start Payment payable to Seller shall equal the sum of all individual turbine starts 
during the billing period.  

For the avoidance of doubt, a combustion turbine restart at the Facility following a 
turbine trip not caused by an Excused Outage, all during a single continuous dispatch 
period scheduled by Company, shall not constitute a compensable start for purposes 
of this Section 8.6.  

8.7 ESC Event Adjustment. 

(A) In connection with each ESC Event during the Term, an adjustment 
in the payment due to Seller from Company shall be made for the billing period during 
which the ESC Event occurs (“ESC Event Adjustment”), based upon the Availability of 
the Facility during the ESC Event as set forth in Exhibit M-ESC Event Adjustment.  The 
ESC Event Adjustment, if any, shall be in addition to (not in lieu of) any adjustment to 
the Monthly Capacity Payment based upon the Available Energy from the Facility during 
that billing period, pursuant to Section 8.1. 

(B) The Parties shall take such steps as may be necessary from time to 
time to allow each of Seller and Company to receive notice of ESC Events and 
anticipated ESC Events.   

Article 9 - Billing and Payment 

9.1 Billing Invoices. 

(A) The billing period shall be the calendar month with any partial 
months prorated appropriately.   

(B) No later than thirty-eight (38) Days following the end of each billing 
period, Company shall (i) calculate the HRA for such billing month, and (ii) deliver to 
Seller, electronically, Company’s calculation of the HRA together with such supporting 
data as will allow Seller to verify Company’s calculation of the HRA for such billing 
period. 

(C) As soon as practicable following the end of each billing period, 
Seller shall prepare an invoice for such billing period (a “Monthly Invoice”) showing 
metered energy from the Facility (adjusted for losses at the Point of Delivery), all 
relevant billing parameters (including starts and fired hours per turbine), rates and 
factors, and other data reasonably pertinent to the calculation of the monthly 
payments and other amounts due to Seller for such billing month, and (ii) deliver the 
Monthly Invoice to Company electronically.  All billing data based upon metered 
deliveries to Company shall be collected in accordance with Article 5.  The Monthly 
Invoice for each billing period shall include the HRA for the next preceding billing 
period delivered to Seller by Company pursuant to Section 9.1(B), i.e., the HRA shall 
lag the current Monthly Invoice by one (1) month. 
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(D) In the event that Seller owes Company any amounts hereunder, 
including without limitation any indemnification payments, Company shall provide to 
Seller by electronic transmission an invoice showing the payment due to Company 
from Seller.  The invoice will include any data reasonable pertinent to the calculation 
of the payment due to Company. 

9.2 Payment. 

(A) All regular monthly payments payable to Seller from Company for 
capacity, energy, tolling and other services after COD under Article 8 shall be due and 
paid by Company by electronic funds transfer, as designated by Seller from time to 
time, on or before the last to occur of (i) the twenty-fourth (24th) Day of the month 
following the end of the relevant billing period, or (ii) fifteenth (15th) Day following 
receipt by Company of the electronic copy of the Monthly Invoice under Section 
9.1(C).  Unless otherwise specified herein, all other payments under this PPA shall be 
due and payable by electronic funds transfer, as designated by the owed Party, on or 
before the fifteenth (15th) Day following receipt of the billing invoice.  Remittances 
received by mail will be considered to have been paid when due if the postmark 
indicates the payment was mailed on or before the fifteenth (15th) Day following receipt 
of the billing invoice. 

(B) If any amount due under this PPA is not paid on or before the due 
date, a late payment charge shall be applied to the unpaid balance commencing on 
such date and continuing until the amount is paid.  The late payment charge shall be 
added to the next billing statement and to subsequent billing statements until the 
amount due is paid.  Such late payment charge shall be calculated based upon a 
floating annual interest rate equal to the Prime Rate, as the Prime Rate may change 
from time to time.  For purposes of this PPA, the “Prime Rate” as of any Day means 
the base rate on corporate loans posted by at least seventy-five percent (75%) of the 
nations thirty (30) largest banks for such Day, as published in the Wall Street Journal 
from time to time.  In the event the Wall Street Journal ceases to publish the “Prime 
Rate,” then Company and Seller shall agree as to an appropriate substitute reference 
that represents the base rate on corporate loans posted by major banks having one or 
more lending offices in New York, New York. 

(C) Seller and Company shall net their undisputed payment obligations 
to each other under this PPA, and payment of the resulting net amount will fully 
discharge the netted underlying obligations between the Parties. 

9.3 Billing Disputes.   

(A) Either Party may dispute invoiced amounts, but shall pay to the 
other Party at least the portion of invoiced amounts that is not disputed on or before 
the invoice due date. 

(B) To resolve any billing dispute, the Parties shall use the procedures 
set forth in Article 13.  When the billing dispute is resolved, the Party owing shall pay 
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the amount owed within five (5) Business Days of the date of such resolution, with late 
payment interest charges calculated on the amount in accordance with the provisions 
of Section 9.2.  Unless an invoice amount is being disputed pursuant to this Section 
9.3, all invoices shall be deemed final two (2) years after the date issued and shall not 
be subject to dispute or audit thereafter. 

Article 10 - Operations and Maintenance 

10.1 Operation and Administration. 

(A) Seller shall staff, control, and operate the Facility consistent with 
Good Utility Practices and the Operating Procedures.  Personnel shall be available at 
all times via telephone or other electronic means with the ability to be present at the 
Site within 30 minutes.  Company will use Commercially Reasonable efforts to notify 
Seller at least twenty-four (24) hours in advance of potentially critical turbine starts, 
and upon such notification and during such identified critical periods, Seller shall make 
available on-site  personnel capable of starting, operating, and stopping the Facility. 

(B) Seller shall comply with the requirements of NERC, ERO, 
Transmission Authority, FERC, or successor organizations, Exhibit H-Operating 
Standards, Governmental Authority, and Good Utility Practice in the operation of the 
Facility. 

1. To the extent that a Party proximately causes monetary 
penalties assessed by NERC, ERO, Transmission Authority, FERC, or other 
Governmental Authority, that Party shall pay for all such monetary penalties so 
proximately caused. 

2. Seller shall be responsible for providing accurate and 
timely updates on the current availability of the Contract Capacity to Company’s 
EMCC (“Reported Availability”).  Company shall have the right to verify at any time, 
without prior notice to Seller, Seller’s current Reported Availability.  To verify Seller’s 
Reported Availability, Company shall dispatch the Contract Capacity to the level of 
Reported Availability (“Availability Verification Test”).  If (i) the tested availability 
(rounded upward to the next whole MW) is less than [Trade Secret Data Begins… 

 …Trade Secret Data Ends] of the Reported Availability (rounded upward to the 
next whole MW), or (ii) such tested availability is more than five MW below the 
Reported Availability, such shortfall shall constitute a Deficiency.  The Contract 
Capacity availability shall be derated by the Deficiency for the then current hour and 
all subsequent hours until Seller reports a revised level of available Contract Capacity.  
The amount of Contract Capacity available for any individual hour shall be integrated 
over the hour, on a prorated basis, to reflect any updates in Seller’s Reported 
Availability made effective during such hour. 

3. Company will notify Seller as soon as possible by 
telephone and thereafter in writing whenever an Availability Verification Test has 
identified a Deficiency.  The occurrence of more than one Deficiency in any billing 
month shall result in derating the Contract Capacity availability retroactive to the 
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beginning of such billing month to the capacity level achieved in the most recent 
Availability Verification Test.  Three Deficiencies in any two consecutive billing months 
shall result in a five percent reduction in the Capacity Price, as set forth in Section 8.1, 
applicable to the subsequent two billing months. 

 

10.2 Facility Maintenance. 

(A) Seller shall maintain the Facility in accordance with Good Utility 
Practice and relevant equipment manufacturers’ requirements.  Seller shall coordinate 
its regular maintenance requirements for the Facility with Company.  Maintenance 
Schedules shall comply with the requirements of Exhibit L-Maintenance Requirements 
(“Maintenance Schedule”). 

(B) Scheduled Outages/Deratings shall be coordinated between the 
Parties and shall be scheduled to avoid such outages during On-Peak Months. 

1. Notwithstanding the foregoing, Company shall have the 
right to change the start date of any Scheduled Outage/Derating in a Maintenance 
Schedule; provided, however, that the changed start date must be within 45 Days, 
earlier or later, of the start date set forth for such outage/derating in the most recent 
Maintenance Schedule provided by Seller; and provided further that, Company shall 
reimburse Seller for the actual incremental direct costs incurred by Seller from third 
parties as a result of any such changes to the start date.  Upon request, Seller shall 
provide Company its best estimate of the actual incremental direct costs that Seller 
would incur as a result of such change to the start date, broken out by type of expense 
and the third party to whom the expense would be owed.  

2. Not less than 72 hours (with respect to major overhauls) 
and 12 hours (with respect to other Scheduled Outages/Deratings) prior to 
commencement of any Scheduled Outage/Derating, Company may request verbally 
or in writing, that Seller defer such Scheduled Outage/Derating.  Subject to Good 
Utility Practice, Seller shall comply with any such request and reschedule such 
deferred maintenance to a subsequent date mutually agreed upon between the 
Parties if Company agrees to pay Seller the actual incremental direct costs incurred 
by Seller in such deferral or rescheduling.  Seller shall provide to Company, in 
advance, a non-binding good faith estimate of such costs and Company shall promptly 
advise whether Company is willing to reimburse Seller to implement such revised 
schedule. 

(C) When Forced Outages occur, Seller shall notify Company’s EMCC 
of the existence, nature, start time, and expected duration of the Forced Outage as 
soon as practical, but in no event later than one hour after the Forced Outage occurs.  
Seller shall immediately inform Company’s EMCC of changes in the expected duration 
of the Forced Outage unless relieved of this obligation by Company’s EMCC for the 
duration of each Forced Outage. 
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1. Seller shall report to Company information on Facility 
performance during a calendar month within five Business Days after the end of the 
calendar month.  For each turbine generator, and using definitions provided by, or 
consistent with, the NERC Generation Availability Data System (“GADS”) Manual, or 
any successor document, the data reported shall include planned derated hours, 
unplanned derated hours, average derated kW from Net Capability during the derated 
hours, scheduled maintenance hours, average derated kW during scheduled 
maintenance hours, the number of turbine starts, hours on-control and hours on-line 
and a preliminary billing invoice. 

2. In addition to the foregoing notification, for any Forced 
Outage, shutdown, or material derating of the Facility (in each case, not otherwise 
attributable to any act or omission of Company), Seller shall promptly investigate the 
cause(s) and take corrective action to prevent reoccurrences in accordance with Good 
Utility Practices at Seller’s cost and expense.  Seller shall diligently complete such 
investigation, identify and implement corrective actions as soon as possible and 
provide to Company a written report containing a summary of the results of the 
investigation and the corrective action(s) taken or to be taken as soon as possible. 

 

10.3 Books and Records. 

(A) Seller shall maintain an accurate and up-to-date operating log, in 
electronic format, at the Facility with records of production for each clock hour; 
changes in operating status; Forced Outages; information required by Applicable Law, 
Governmental Authority, Transmission Authority, or the ERO in the prescribed format; 
and other information reasonably requested by Company. 

(B) Seller and Company shall each keep complete and accurate 
records and all other data required by each of them for the purposes of proper 
administration of this PPA, including such records as may be required by 
Governmental Authorities, Transmission Authority, NERC or ERO as applicable.  All 
records of Seller pertaining to the operation of a Facility shall be maintained on the 
premises of the Facility or such other location as is mutually agreed to by the Parties. 

(C) Each Party shall keep all books and records necessary for 
metering, billing and payment for a minimum of two years and shall provide the other 
Party Commercially Reasonable access to those records. 

(D) Each Party shall be entitled to examine and audit the records, data, 
and other information maintained by the other Party relevant to performance or 
confirming performance of this PPA at any time and from time to time during the 
period such records, data, and information are required to be maintained, upon 
request, on reasonable prior notice, during normal business hours.  Each Party’s right 
to audit and examine any documents or other information under this Section shall be 
subject to any confidentiality obligations of the other Party to any third parties with 
respect to such documents or information. 
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10.4 Operating Committee and Operating Procedures. 

(A) Company and Seller shall each appoint one representative and 
one alternate representative to act as the Operating Committee in matters relating to 
the Parties’ performance obligations under this PPA and to develop operating 
arrangements for the generation, delivery and receipt of any output from the Facility.  
Operating Committee representatives shall be included in Exhibit D-Notices And 
Contact Information. 

1. The Operating Committee may develop mutually agreeable 
written Operating Procedures consistent with the requirements of this PPA, to address 
matters of day-to-day communications; key personnel; operations-center interface; 
metering, telemetering, telecommunications, and data acquisition procedures; 
operations and maintenance scheduling and reporting; reports; operations log; testing 
procedures; and such other matters as may be mutually agreed upon by the Parties. 

(B) The Operating Committee shall review the requirements for AGC 
from time to time after the date hereof and may agree on modifications thereto to the 
extent necessary or convenient for operation of the Facility in accordance with this 
PPA. 

(C) The Operating Committee shall have authority to act in all technical 
and day-to-day operational matters relating to performance of this PPA and to attempt 
to resolve disputes or potential disputes, provided, however, that except to the extent 
explicitly provided for in this PPA, such representatives and the Operating Committee 
shall not have the authority to amend or modify any provision of this PPA. 

10.5 Access to Facility.  Appropriate representatives of Company shall 
have access to the Facility with Commercially Reasonable prior notice, to read meters 
and perform inspections as may be appropriate to facilitate the performance of this 
PPA.  While at the Facility, such representatives shall observe such Commercially 
Reasonable safety precautions as may be required by Seller and shall conduct 
themselves in a manner that will not interfere with the operation of the Facility. 

10.6 Accreditation.   

(A) Seller shall at its own expense comply with the Transmission 
Authority’s requirements for the Facility to be accredited as a Capacity Resource for 
each Commercial Operation Year under this PPA (“Transmission Authority Capacity 
Accreditation Requirements”), as such requirements are revised from time to time by 
the Transmission Authority.   

(B) If on or prior to January 1 before the Planning Year of COD Seller 
has obtained the Full Interconnection Agreement, Seller shall deliver to Company 
Notice on or prior to such January 1 (“Delivery and Supply Commencement Notice”) 
confirming Seller’s commitment effective commencing such January 1 (“Delivery and 
Supply Commencement Notice Effective Date”), to (i) commence its capacity and 
energy delivery and supply obligations set forth in this PPA and (ii) adhere to the 
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established Commercial Operation Milestone, subject to the terms and conditions in 
this PPA.   

(C) If Seller has provided Company with the Delivery and Supply 
Commencement Notice as provided in Section 10.6(B), no later than ten (10) 
Business Days before the Transmission Authority’s deadline for accreditation of new 
generation for the Planning Year of COD (“Accreditation Deadline”), Seller shall 
provide Company Notice that it has completed and reported to the Transmission 
Authority the capacity testing results necessary for the Facility to be accredited by the 
Transmission Authority as a Capacity Resource (“Necessary Accredited Capacity 
Testing Results”).  

1. Subject to this Section 10.6(C)1 and Section 10.6(C)4, 
Seller’s failure to provide the Necessary Accredited Capacity Testing Results to the 
Transmission Authority by the Accreditation Deadline shall be an Event of Default 
(“Failure to Meet Accreditation Deadline”) notwithstanding anything to the contrary in 
Articles 12 and 14 of this PPA, which Seller shall be required to cure by paying 
Company the Auction Clearing Price for the amount of accredited capacity for the 
Planning Year of COD that Seller failed to obtain as a result of such failure to meet the 
Accreditation Deadline, which shall be paid within fifteen (15) Days of receipt of 
Company’s invoice therefor.  Upon Seller paying the Auction Clearing Price to 
Company as specified in this Section 10.6(C)1, the Failure to Meet Accreditation 
Deadline is cured and Seller shall not be liable to Company for any of the remedies 
under Article 12 associated with the Events of Default under Sections 12.1(H) or 
12.1(K).  Seller shall not sell any of the unaccredited capacity of the Facility in any 
Commercial Operation Year that Seller fails to obtain the Transmission Authority’s re-
accreditation of the Facility as a Capacity Resource. 

2. Seller shall also provide Company on a monthly basis the 
amount of Contract Energy that Seller would have provided Company under this PPA 
for the Planning Year of COD had the Facility obtained accreditation as a Capacity 
Resource, for which Company shall pay Seller the Energy Payments and monthly 
Capacity Payments pursuant to Article 8, provided, however, that Seller has paid 
Company the Auction Clearing Price as required under Section 10.6(C)1.  If Seller 
fails to pay the Auction Clearing Price to Company or provide Contract Energy to 
Company as set forth in this Section, Company shall have the right to terminate this 
PPA and collect Actual Damages, subject to Section 12.3(A).   

3. Subject to Section 10.6(F), Seller thereafter shall at its own 
expense comply with the Transmission Authority Capacity Accreditation Requirements 
for the next Planning Year. 

4. In the event Seller elects to provide the Necessary 
Accredited Capacity Testing Results for the Facility for the Planning Year of COD to 
the Transmission Authority in accordance with the Transmission Authority’s 
Generation Verification Test Capacity Deferral Requirements (“GVTC Deferral 
Requirements”) (such election, the “GVTC Deferral Election”), Seller shall provide 
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Notice to Company at least fifteen (15) Days before the Accreditation Deadline.  Upon 
making the GVTC Deferral Election, Seller shall: 

a. Take all actions and make all payments required 
under the GVTC Deferral Requirements until the Facility is accredited as a Capacity 
Resource for the Planning Year of COD;  

b. Take all actions necessary to transfer Seller’s 
capacity rights in the Facility to Company until such time as Company replaces Seller as 
the registered entity for the Facility for Transmission Authority capacity planning 
purposes. 

c. Provide Company on a monthly basis the amount of 
Contract Energy that Seller would have provided Company under this PPA for the 
Planning Year of COD had the Facility obtained accreditation as a Capacity Resource, 
for which Company shall pay Seller the Energy Payments and monthly Capacity 
Payments pursuant to Article 8, provided, however, that Seller is current in making all 
payments required under the GVTC Deferral Requirements.  Seller’s failure to take all 
actions or make all payments required under the GVTC Deferral Requirements or 
provide Contract Energy as set forth in this Section shall constitute an Event of 
Default, for which Company shall have the right to terminate this PPA and collect 
Actual Damages, subject to Section 12.3(A). 

(D) Once Seller has delivered to Company the Delivery 
and Supply Commencement Notice for the Planning Year of COD, Seller and 
Company shall take such steps as are necessary under the Transmission Tariff and 
the Transmission Authority’s requirements to timely transfer the registration of the 
Facility with the Transmission Authority such that Company replaces Seller as the 
registered entity for the Facility for the Planning Year of COD. 

(E) If Seller has not obtained the Full Interconnection 
Agreement by January 1 before the Planning Year of COD, Seller may at its option 
elect to delay the COD to the next Planning Year under this Section by delivering to 
Company on or prior to January 1 before the Planning Year of COD Notice indicating 
that Seller has elected to delay the Commercial Operation Date to the next Planning 
Year (“Accreditation Delay Notice”).  Seller’s right to delay the Commercial Operation 
Date shall continue for each subsequent Planning Year, subject to the delivery of the 
Accreditation Delay Notice to Company on or prior to the January 1 before such 
Planning Year, until such time as the Interconnection Agreement has become a Full 
Interconnection Agreement.  The Parties shall revise Exhibit B-Construction 
Milestones to this PPA to extend the Commercial Operation Milestone and other 
Construction Milestones to reflect the impacts of any delay of the COD of the Facility 
pursuant to this Section 10.6(E). 

(F) For each Commercial Operation Year of the PPA after the Facility 
has been accredited by the Transmission Authority as a Capacity Resource, Seller 
shall at its own expense comply with all the Transmission Authority’s requirements for 
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the Facility to be re-accredited as a Capacity Resource.  In the event Seller fails to 
meet the deadline for such re-accreditation of the Facility for a Commercial Operation 
Year, Seller shall pay Company the Auction Clearing Price for the amount of 
accredited capacity for the Commercial Operation Year that Seller failed to obtain 
through re-accreditation, which shall be paid within fifteen (15) Days of receipt of 
Company’s invoice therefor.  Seller shall also provide Company the amount of 
Contract Energy for the Commercial Operation Year that Seller would have provided 
Company under this PPA had the Facility obtained re-accreditation as a Capacity 
Resource.  Seller shall not sell any of the unaccredited capacity of the Facility in any 
Commercial Operation Year that Seller fails to obtain the Transmission Authority’s re-
accreditation of the Facility as a Capacity Resource.  In the event that Seller fails to 
pay the Auction Clearing Price to Company or provide Contract Energy to Company 
as set forth in this Section, such failure shall constitute an Event of Default and 
Company shall have the right to terminate this PPA and collect Actual Damages, 
subject to Section 12.3(A). 

(G) Notwithstanding any other provision in this PPA, in the event that 
the Transmission Authority Capacity Accreditation Requirements, the Transmission  
Tariff and/or the Transmission Authority’s planning reserve procedures and 
requirements with respect to qualifying generation facilities as a Capacity Resource 
are changed, modified or revised such that the framework as contemplated in this 
Section 10.6 cannot be implemented or cannot be implemented without an 
unanticipated Material Adverse Effect on one or both of the Parties, the Parties shall in 
good faith promptly amend or modify this Section 10.6 to address such change(s), 
modification(s) or revision(s) in a manner consistent with the intentions of the Parties 
as originally set forth in this Section 10.6. 

Article 11 - Security for Performance 

11.1 Security Fund.   

(A) No later than 60 (sixty) Days following Company obtaining or 
waiving State Regulatory Approval from the State Regulatory Agency, Seller shall 
establish, fund, and maintain a Security Fund that is available to pay any amount due 
and owing to Company pursuant to this PPA, and to provide Company security that 
Seller will satisfy its obligations under this PPA. 

1. The Security Fund shall equal the Pre-COD Security Fund 
up to the COD and the Post-COD Security Fund on and after the COD and throughout 
the Term. 

2. In the event of any draw by Company on the Security 
Fund, regardless of the nature of the collateral upon which such draw is actually 
made, for purposes of determining the required mix of the Security Fund to be posted 
by Seller following such draw, such draw shall be deemed to have been made against 
the HGC and non-HGC posted by Seller, pro rata to the applicable amounts thereof 
set forth in the tables in Section 11.1(D), rounded to the nearest whole thousand 
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dollars.  Subject only to the foregoing regarding the relative mix of collateral, and 
notwithstanding anything to the contrary in this PPA, Seller shall not be required to 
replenish the amount of Security Fund following any draw thereon by Company. 

(B) Company may draw from the Security Fund such amounts as are 
necessary to recover undisputed amounts due and owing to Company pursuant to this 
PPA, including any damages due to Company and any amounts for which Company is 
entitled to indemnification under this PPA if Seller does not pay such amounts within 
five (5) Business Days following written demand by Company therefor.  Company 
may, in its sole discretion, draw all or any part of such amounts due to it from any form 
of security to the extent available pursuant to this Section and in any sequence 
Company may select.  Company’s failure or delay to draw any amount from the 
Security Fund in any instance shall not prejudice Company’s rights to subsequently 
recover such amount from the Security Fund or in any other manner. 

(C) The Security Fund shall be maintained at Seller’s expense and, to 
the extent applicable, shall be originated by or deposited in a financial institution or 
company (“Issuer”) satisfying the requirements of this Section; and shall be in the form 
of one or more of the following instruments: 

1. The Security Fund may be in the form of an irrevocable 
standby letter of credit substantially in the form of Exhibit G-1-Form of Letter of Credit, 
with such modifications as may be required by the Issuer of such letter of credit, 
subject to Commercially Reasonable review and approval by Company (the “Letter of 
Credit”). 

a. The Issuer for the Letter of Credit shall have and 
maintain a senior unsecured bond rating (unenhanced by third-party support) 
equivalent to A- or better as determined by all rating agencies that have provided such 
a rating, and if ratings from either one or both of Standard & Poor’s and Moody’s are 
not available, equivalent ratings from alternate rating sources reasonably acceptable 
to Company.  If such rating is equivalent to A-, the Issuer must not be on negative 
credit watch or have a negative outlook by any rating agency. 

b. The Letter of Credit must be for a minimum term of 
360 Days.  Seller shall cause the renewal or extension of the Letter of Credit for 
additional consecutive terms of 360 Days or more (or, if shorter, the remainder of the 
Term) no later than 30 Days prior to each expiration date of the security.  If the Letter 
of Credit is not renewed or extended at least 30 Days prior to its expiration date or 
otherwise is terminated early, Company shall have the right to draw immediately upon 
the Letter of Credit and to place the amounts so drawn, at Seller’s cost and with 
Seller’s funds, in an interest bearing escrow account in accordance with sub-
paragraph (2) below, until and unless Seller provides a substitute form of such security 
meeting the requirements of this Section. 

c. Seller shall have the right to change the amount of 
Security Fund provided by Letter of Credit in accordance with the other requirements 
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of this Section by amending an existing Letter of Credit or providing a new or 
replacement Letter of Credit.  Seller shall provide no less than thirty (30) Days Notice 
of such change to Company.  Company shall use Commercially Reasonable Efforts to 
cooperate with Seller in effecting any such change. 

2. The Security Fund may be in the form of United States 
currency, in which Company holds a first and exclusive perfected security interest, 
deposited with an Issuer who is a state or federally-chartered commercial bank with 
operations in the State in which the Facility is located (or such other escrow agent 
acceptable to Company in its Commercially Reasonable discretion) in an account 
under which Company is designated as beneficiary with sole authority to draft from the 
account or otherwise access the security (the “Escrow Account”).  The Escrow 
Account shall be established pursuant to an Escrow Agreement substantially in the 
form of Exhibit G-3-Form of Escrow Agreement.  Funds held in the Escrow Account 
may be deposited in a money-market fund, short-term treasury obligations, 
investment-grade commercial paper and other liquid investment-grade investments 
with maturities of three months or less, with all investment income thereon to be 
taxable to, and to accrue for the benefit of, Seller.  After the Commercial Operation 
Date, periodic sweeps by Seller for recovery of interest earned by the escrowed funds 
shall be allowed.   

3. The Security Fund may consist of a guaranty substantially 
in the form of Exhibit G-2-Form of Guaranty, from the direct or any indirect parent of 
Seller (a “Parent Guaranty”) with a minimum net worth of at least [Trade Secret Data 
Begins…  …Trade Secret Data Ends].  Said parent shall have a senior 
unsecured credit rating (unenhanced by third-party support) consistent with the credit 
ratings set forth in the tables in Section 11.1(D), which rating shall be as determined 
by all rating agencies that have provided such a rating, and if ratings from both 
Standard & Poor’s and Moody’s (or if either one or both are not available, equivalent 
ratings from alternate rating sources reasonably acceptable to Company).  The 
amount of the Security Fund secured by the Parent Guaranty shall be based on the 
credit rating of such parent as set forth in the tables in Section 11.1(D).  If the credit 
rating of the parent is downgraded to a level that requires a reduction in the amount of 
the Parent Guaranty as set forth in the tables in Section 11.1(D), to the extent Seller 
desires to retain the Parent Guaranty as part of the Security Fund, Seller shall, no 
later than ten (10) Business Days after receiving Notice from Company, amend or 
replace the Parent Guaranty such that the amount of the guaranty corresponds to the 
amount set forth in the tables in Section 11.1(D) for a parent possessing the credit 
rating of such parent following the downgrade.   

(D) Seller may change the form or mix of the Security Fund at any time 
and from time to time upon thirty (30) Days prior Notice to Company, provided, 
however, that the Security Fund must at all times satisfy the requirements of this 
Section.  Security satisfying the requirements of Section 11.1(C)1 or 11.1(C)2 shall be 
“High Grade Collateral” or “HGC”.  In the event that the Security Fund ever fails to 
meet the criteria set forth herein, Seller shall replace such collateral and take such 
other actions as are necessary to cause the Security Fund to be in compliance with 
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this Section 11.1 within thirty (30) Days following such failure.  The required mix of 
collateral constituting the Security Fund from time to time shall be as follows: 

1. Prior to COD: 

a. If and for so long as Seller’s equity investment in the 
Facility is less than [Trade Secret Data Begins…  

…Trade Secret Data Ends] 

b. If and for so long as Seller’s equity investment in the 
Facility is [Trade Secret Data Begins…  

 
…Trade Secret Data Ends] 

2. On or after COD: 

a. If and for so long as Seller’s equity investment in the 
Facility is less than [Trade Secret Data Begins…   
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…Trade Secret Data Ends] 

b. If and for so long as Seller’s equity investment in the 
Facility is [Trade Secret Data Begins…   

 
…Trade Secret Data Ends] 

(E) The Security Fund shall survive termination of this PPA to be 
available to pay any amounts owed to Company arising prior to or upon termination.  
Promptly following (i) the end of the Term and the completion of all of Seller’s 
obligations under this PPA, or (ii) termination of this PPA for any reason prior to the 
end of the Term, Company shall determine the amount, if any, owed by Seller for any 
obligations or damages arising out of this PPA.  Company may draw such amount and 
shall release the balance of the Security Fund (including any accumulated interest, if 
applicable) to Seller within forty-five (45) Days of termination of this PPA. 

(F) Seller shall reimburse Company for the incremental direct 
expenses (including the fees and expenses of counsel) incurred by Company in 
connection with the preparation, negotiation, execution and/or release (including 
making a draw of funds) of any security instruments, and other related documents, 
used by Seller to establish and maintain the Security Fund pursuant to Seller’s 
obligations under this Section. 

11.2 Subordinated Mortgage.   

(A) Prior to breaking ground for the Facility, Seller shall execute and 
deliver to Company a mortgage on the Facility and Facility Property, a security 
agreement with respect to Seller's licenses, permits, and contractual rights with 
respect to the ownership and operation of the Facility and Facility Property, to the 
extent assignable, and the equipment, fixtures and other personal property located or 
to be located on the Facility Property and/or principally related to Seller's operations 
on the Facility Property (collectively, the “Mortgaged Property”), associated financing 
statements, and other agreements, documents and instruments, in form and 
substance reasonably satisfactory to Company, Seller and, to the extent there is 
Facility Debt, the Facility Lender, under which Company shall enjoy a fully perfected 
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security interest(s) and mortgage lien (collectively, the "Subordinated Mortgage") in 
the Mortgaged Property; provided, however, that the Mortgaged Property shall not 
include Seller’s cash, accounts, securities, books and records, as more specifically 
described in the Subordinated Mortgage.  Company agrees to cooperate with Seller 
and diligently negotiate, at Seller's request, the form of the Subordinated Mortgage 
and to execute and deliver the Subordinated Mortgage as reasonably necessary.  The 
Subordinated Mortgage shall secure Seller's continuing performance under this PPA 
and any amounts that may be owed by Seller to Company pursuant to this PPA, 
including, without limitation, any damages expressly excluded from the limitation on 
Seller's liability set forth in Section 12.3(C).  To the extent there is Facility Debt, Seller 
agrees to, and Company shall, cause the Subordinated Mortgage to be subordinate in 
right of payment, priority, and remedies to the interests of the Facility Lender in the 
Facility Debt in accordance with an intercreditor agreement in form and substance 
satisfactory to the Company and Facility Lender.  The granting of the Subordinated 
Mortgage shall not be to the exclusion of, nor be construed to limit, the amount of any 
further claims, causes of action or other rights accruing to Company by reason of any 
breach by Seller of this PPA or the early termination of this PPA as provided herein.  
In the event that there is no Facility Debt until later during the Term, (i) Company shall 
at such time subordinate the Subordinated Mortgage to such Facility Debt and take 
whatever actions may be requested by Seller and Facility Lender in connection 
therewith consistent with this Section 11.2(A) and (ii) Seller shall take such steps as 
may be reasonably required to ensure compliance with this Section 11.2(A).  
Company shall take such further actions and execute such further documents and 
instruments, all as reasonably required by Company, to confirm the subordination 
provisions set forth in this PPA. 

(B) The Subordinated Mortgage shall be discharged and released, and 
Company shall take any steps reasonably required by Seller to effect and record such 
discharge and release, upon the expiration or earlier termination of the Term of this 
PPA and satisfaction by Seller of all obligations hereunder. 

(C) Seller shall reimburse Company for the incremental direct 
expenses (including, without limitation, the reasonable fees and expenses of counsel) 
incurred by Company in connection with the preparation, negotiation, execution and/or 
the discharge and release of the Subordinated Mortgage and any related documents.  

Article 12 - Default and Remedies 

12.1 Events of Default.  Any of the following events shall constitute an 
Event of Default of the specified Party on such date indicated or if such event has not 
been cured within the cure period specified for such event: 

(A) Either Party’s failure to make any undisputed payment to the other 
Party as required by this PPA, including invoices pursuant to Article 9, Liquidated 
Delay Damages, Actual Damages, any required indemnification, or any other required 
payment, and such amount remains unpaid for a period of ten (10) Business Days 
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after the date the defaulting Party receives Notice from the non-defaulting Party that 
the amount is overdue. 

(B) Either Party’s application for, or consent (by admission of material 
allegations of a petition or otherwise) to, the appointment of a receiver, trustee or 
liquidator for a Party or for all or substantially all of its assets, or its authorization of 
such application or consent, or the commencement of any proceedings seeking such 
appointment against it without such authorization, consent or application, which 
proceedings continue undismissed or unstayed for a period of sixty (60) Days from its 
inception. 

(C) Either Party’s inability to pay debts when due, authorization or filing 
of a voluntary petition in bankruptcy or application for or consent (by admission of 
material allegations of a petition or otherwise) to the application of any bankruptcy, 
reorganization, readjustment of debt, insolvency, dissolution, liquidation or other 
similar law of any jurisdiction or the institution of such proceedings against a Party 
without such authorization, application or consent, which proceedings remain 
undismissed or unstayed for  sixty (60) Days from its inception or which result in 
adjudication of bankruptcy or insolvency within such time.   

(D) The authorization or filing of a petition in voluntary bankruptcy or 
insolvency or for reorganization or arrangement under the bankruptcy laws of the 
United States or under any insolvency act of any state by a Party (and, in the case of 
Seller, its parent or any other Affiliates of Seller) that could materially affect such 
Party’s ability to perform its obligations hereunder, which proceedings remain 
undismissed or unstayed for sixty (60) Days, or which result in adjudication of 
bankruptcy or insolvency within such time   

(E) Either Party’s unauthorized assignment of this PPA or Change of 
Control, immediately upon its occurrence and without further notice from the non-
defaulting Party. 

(F) Any material representation or warranty made by a Party in this 
PPA that is proven to have been false in any material respect when made and such 
falsity shall remain unremedied for sixty (60) Days after Notice thereof has been 
provided to the defaulting Party (or, if only able to be remedied by performance, such 
longer period as may be reasonably required to effect such remedy, not to exceed an 
additional sixty (60) Days. 

(G) Seller’s failure to establish and maintain the Security Fund as and 
in the amounts required that remains uncured for ten (10) Business Days after 
Company provides Notice of Seller’s failure. 

(H) Seller’s failure to achieve the Commercial Operation Milestone. 

(I) Seller’s failure, commencing eighteen (18) months after the COD, 
to maintain a RAF, pursuant to Section 8.1, greater than [Trade Secret Data 
Begins…  …Trade Secret Data Ends] on a twelve-month 
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rolling average basis utilizing data from the previous twelve months, if such failure 
shall remain unremedied for sixty (60) Days after Notice thereof has been provided to 
Seller; provided, however, that to the extent such failure of performance is attributable 
to Force Majeure, the contribution of such Force Majeure shall be eliminated from the 
RAF calculation for the purposes of, and only for the purposes of, establishing a 
default of Seller pursuant to this paragraph; provided, further, that if Seller provides a 
written opinion from an independent engineer retained and paid for by Seller and 
approved by Company that such failure was due to a Major Equipment Failure and 
Seller is diligently pursuing remedy of such Major Equipment Failure, Seller shall have 
an additional twelve (12) months following delivery of such opinion to Company to 
remedy such failure. 

(J) Seller’s material breach of the Interconnection Agreement that has 
a Material Adverse Effect on Company if such breach shall remain unremedied for 
thirty (30) Days after Notice thereof has been provided to Seller (or, if only able to be 
remedied by performance, such longer period as may be reasonably required to effect 
such remedy, not to exceed an additional sixty (60) Days). 

(K) The failure by either Party to perform or observe any other material 
obligation to the other Party under this PPA, that is not excused by Force Majeure and 
such failure shall remain unremedied for thirty (30) Days after Notice thereof shall 
have been given by the non-defaulting Party (or, if only able to be remedied by 
performance, such longer period as may be reasonably required to effect such 
remedy, not to exceed an additional thirty (30) Days). 

12.2 Remedies.  Upon the occurrence of any Event of Default of this PPA, 
the non-defaulting Party may pursue all rights and remedies available to it at law and 
in accordance with the terms of this PPA.  Except as explicitly provided to the contrary 
in this PPA, each right or remedy of the Parties provided for in this PPA shall be 
cumulative of and shall be in addition to every other right or remedy provided for in this 
PPA, and the exercise of one or more  of the rights or remedies provided for herein 
shall not preclude the simultaneous or later exercise by such Party of any other rights 
or remedies provided for herein. 

(A) Termination and Damages. The Parties agree that any uncured 
Event  of Default is deemed to be material and justifies termination.  For any uncured 
Event of Default, the non-defaulting Party may, at its option do any, some, or all of the 
following: 

1. Offset from any payments due from the non-defaulting 
Party any amount otherwise due, including any unpaid Liquidated Delay Damages or 
Actual Damages; 

2. Seek Actual Damages in such amounts and on such basis 
for the default as authorized by this PPA; 
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3. In the case of an Event of Default by Seller, draw on the 
Security Fund for any unpaid Liquidated Delay Damages, Actual Damages, required 
payments under Section 10.6, or any other required and unpaid amount; 

4. In the case of an Event of Default by Seller, exercise of 
Company’s Step-In Rights. 

5. Terminate this PPA immediately upon Notice, without 
penalty or further obligation to the defaulting Party.  Upon the termination of this PPA 
under this Section, the non-defaulting Party shall be entitled to receive from the 
defaulting Party, subject to the Damage Caps, all of the Liquidated Delay Damages 
owed hereunder and any Actual Damages in connection with the Event of Default 
resulting in such termination. 

(B) Liquidated Delay Damages.   Seller shall be liable to pay Company 
Liquidated Delay Damages as a liquidated damage and not a penalty for any delay in 
meeting the Commercial Operation Milestone on the terms and conditions as follows: 

1. Provided Seller actually pays Liquidated Delay Damages 
as and when owed,  (i) the payment of such Liquidated Delay Damages shall be 
Company’s sole and exclusive remedy for Seller’s failure to achieve, or Seller’s delay 
in achieving, the Commercial Operation Milestone, and (ii) Company shall have no 
right to seek Actual Damages, terminate this PPA, seek specific performance, or 
exercise its Step-In Rights, notwithstanding anything to the contrary in this Article 12.  
Liquidated Delay Damages shall be payable in lieu of Actual Damages accrued for the 
period during which Liquidated Delay Damages are assessed.  The Parties 
specifically recognize that Company’s damages associated with any delays in 
achieving the Commercial Operation Milestone will be significant but that it will be 
difficult to quantify those damages.  If Seller does not pay Liquidated Delay Damages 
as and when owed, Company shall have the right to exercise all remedies available 
for an Event of Default under Section 12.2(A). 

2. All Liquidated Delay Damages shall begin to accrue on the 
Day after the Commercial Operation Milestone as may be extended pursuant to this 
PPA until but excluding the Day  upon which the Commercial Operation Date is 
achieved. 

3. For avoidance of doubt, Seller’s failure to obtain 
accreditation of the Facility as a Capacity Resource is not subject to Liquidated Delay 
Damages but rather subject to the default, cure, and damage provisions of Section 
10.6. 

(C) Actual Damages.  For all Events of Default under Section 10.6 and 
this Section, except for a Failure to Meet Accreditation Deadline that is cured as 
specified in Section 10.6(C)1 or the failure to achieve the Commercial Operation 
Milestone for which Seller is paying Liquidated Damages as and when owed pursuant 
to Section 12.2(B)1, the non-defaulting Party shall be entitled to receive from the 
defaulting Party Actual Damages incurred by the non-defaulting Party; provided, 
however, that if such an Event of Default has occurred and has continued uncured for 
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a period of 365 Days, the non-defaulting Party shall be required to either waive its 
right to collect further damages on account of such Event of Default, event, or breach 
or elect to terminate this PPA.  If Seller is the defaulting Party, the Parties agree that 
Actual Damages recoverable by Company hereunder on account of an Event of 
Default of Seller may include Replacement Power Costs.  If Company is the defaulting 
Party, the Parties agree that Actual Damages may include any direct damages 
available under this PPA.   

(D) Specific Performance.  In addition to the other remedies specified 
in this Article 12, in the event that any Event of Default of Seller is not cured within the 
applicable cure period set forth herein, Company may elect to treat this PPA as being 
in full force and effect and shall have the right to specific performance.  By way of 
example only, if the breach by Seller arises from a failure by third party operating the 
Facility pursuant to an operating agreement entered into with Seller, and Seller fails or 
refuses to enforce its rights under the operating agreement that would result in the 
cure, or partial cure, of the Event of Default, Company’s right to specific performance 
shall include the right to obtain an order compelling Seller to enforce its rights under 
the operating agreement.   

12.3 Limitation on Damages. 

(A) Except as otherwise provided in this Section, (i) Seller’s aggregate 
financial liability to Company for Liquidated Delay Damages and any other pre-COD 
Actual Damages shall not exceed the Pre-COD Damage Cap, and (ii) Seller’s 
aggregate financial liability to Company for Actual Damages post-COD shall not 
exceed the Post-COD Damage Cap (collectively the “Damage Cap(s)”). 

(B) If at any time during the Term, Company incurs damages under 
this PPA in excess of a Damage Cap that Seller does not agree to pay when billed by 
Company, Company shall have the right to terminate this PPA upon Notice. 

(C) The Damage Caps shall not apply to Actual Damages arising out of 
any of the following events: 

1. Physical damage to Company-owned facilities caused by 
Seller’s gross negligence or willful misconduct; 

2. Seller’s intentional misrepresentation or willful misconduct 
in connection with this PPA or the operation of the Facility; 

3. The sale or diversion by Seller to a third party of any 
capacity or energy committed to Company under this PPA other than as permitted 
under this PPA; 

4. Seller’s failure (i) to maintain insurance coverages in the 
types and amounts required by this PPA or (ii) to apply any insurance proceeds to 
restoration of damaged equipment of the Facility following a casualty except to the 
extent allowed by this PPA; 
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5. Any third party claim subject to indemnification under this 
PPA; 

6. Any Environmental Contamination caused by Seller in 
connection with this PPA; or 

7. Damages incurred by Company in connection with any 
bankruptcy or insolvency proceeding involving Seller, including Company’s loss of the 
benefit of its bargain due to rejection or other termination of this PPA in such 
proceeding. 

(D) The Parties confirm that the express remedies and measures of 
damages provided in this PPA satisfy the essential purposes hereof.  If no remedy or 
measure of damages is expressly herein provided, the obligor’s liability shall be limited 
to Actual Damages only.  Neither Party shall be liable to the other Party for 
consequential, incidental, punitive, exemplary, special, equitable or indirect damages, 
lost profits or other business interruption damages by statute, in tort or contract 
(except to the extent expressly provided herein); provided, however, that if either Party 
is held liable to a third party for such damages and the Party held liable for such 
damages is entitled to indemnification from the other Party hereto, the indemnifying 
Party shall be liable for, and obligated to reimburse the indemnified Party for, such 
damages.  To the extent any damages required to be paid hereunder are liquidated, 
the Parties acknowledge that the damages are difficult or impossible to determine, that 
otherwise obtaining an adequate remedy is inconvenient, and that the liquidated 
damages constitute a reasonable approximation of the harm or loss. 

12.4 Step-In Rights. 

(A) Upon the occurrence of an Event of Default, Company shall have 
the right, but not the obligation, to exercise its Step-In Rights for the period of time 
until Seller has cured its Event of Default or this PPA has been terminated.  Exercising 
Step-In Rights shall not preclude or limit Company’s right to exercise any remedy it 
has against Seller under this PPA. 

(B) Seller irrevocably appoints Company as Seller’s attorney-in-fact for 
the exclusive purpose of executing such documents and taking such other actions 
necessary to implement Company’s Step-In Rights.  Seller shall not grant any person, 
other than the Facility Lender, a right to possess, assume control of, or operate the 
Facility in derogation of Company’s Step-In Rights. 

(C) Company acknowledges that the Facility Lender may foreclose and 
take possession of and operate the Facility and Company may be required to 
relinquish its Step-In Rights in such circumstance.  Prior to commencing construction 
of the Facility, in the event there is Facility Debt, Seller shall obtain the written 
agreement of the Facility Lender recognizing Company’s Step-In Rights as being 
limited only by foreclosure of the Facility as a result of Seller’s material default of its 
contractual obligations with the Facility Lender. 
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(D) Company shall implement its Step-In Rights in conformance with 
Good Utility Practice and shall perform Seller’s obligations in a manner consistent with 
Seller’s duties under this PPA.  Company shall indemnify Seller for any liabilities, 
losses, costs expenses and/or damages to Seller or the Facility to the extent such 
liabilities, losses, costs expenses and/or damages arise from Company’s gross 
negligence or willful misconduct.  Except to the extent such expenses and costs relate 
to Company’s indemnification obligations to Seller in this Section 12.4(D), Seller shall 
reimburse Company for its expenses and costs (including the fees and expenses of 
counsel) incurred by Company in connection with exercising its Step-In Rights.  
Company shall give Seller and, to the extent applicable, the Facility Lender 10 Days 
Notice in advance of exercising Company’s Step-In Rights.  Upon receipt of such 
Notice: 

1. Seller shall make available at the Facility all documents, 
contracts, books, manuals, reports, and records required to construct, operate, and 
maintain the Facility in accordance with Good Utility Practice. 

2. Seller shall give Company, its employees, contractors, or 
designated third parties unrestricted access to the Site and the Facility. 

3. Seller shall cooperate in the implementation of Company’s 
Step-In Rights. 

4. Company shall use the output generated and delivered 
from the Facility during such period in partial satisfaction of Seller’s obligations 
hereunder. 

(E) Company may draw upon the Security Fund to cover any expenses 
incurred by Company in exercising its rights under this Section. 

(F) Seller shall retain legal title to and ownership of the Facility. 

(G) Company shall timely pay to Seller all amounts that would 
otherwise be due to Seller under this PPA for products and services delivered to 
Company in accordance with this PPA.  

(H) Company shall provide Seller with at least 15 Days Notice of 
Company’s intent to relinquish its Step-In Rights.  Company shall relinquish its Step-In 
Rights on the earliest of (i) termination of this PPA; (ii) Seller has cured all outstanding 
defaults; (iii) Company’s unilateral decision to relinquish possession of the Facility; or 
(iv) the Parties mutual decision. 

(I) Company’s Step-In Rights shall not constitute an assumption by 
Company of any liability attributable to Seller. 

12.5 Duty to Mitigate.  Each Party agrees that it has a duty to mitigate 
damages and covenants that it will use Commercially Reasonable Efforts to minimize 
any damages it may incur as a result of the other Party’s performance or non-
performance of the PPA. 
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Article 13 - Dispute Resolution 

13.1 Dispute Resolution. 

(A) In the event of any dispute arising under this PPA (a “Dispute”), 
within 10 Business Days following Notice by either Party, (i) each Party shall appoint a 
representative, and (ii) the representatives shall meet, negotiate and attempt in good 
faith to resolve the Dispute quickly, informally and inexpensively.  In the event the 
representatives cannot resolve the Dispute within 30 Days after the first meeting, 
either Party may request that consideration and resolution of the Dispute be 
transferred to a designated representative of each Party’s senior management. Within 
10 Days following such a request, each Party shall submit a written summary of the 
Dispute describing the issues and claims to a senior officer of each Party designated 
to address the Dispute.  Within 10 Business Days after receipt of each Party’s Dispute 
summaries, the senior management representatives for both Parties shall meet and 
negotiate in good faith to resolve the Dispute.  If such senior management 
representatives are unable to resolve the Dispute within 30 Days after their first 
meeting, either Party may seek available legal remedies. 

(B) If no Notice has been issued within 24 months following the 
occurrence of events or circumstances giving rise to the Dispute (regardless of the 
knowledge or potential knowledge of either Party of such events and circumstances), 
the Dispute and all claims related thereto shall be deemed waived and the aggrieved 
Party shall thereafter be barred from proceeding thereon. 

(C) Seller and Company each hereby knowingly, voluntarily and 
intentionally waive any rights they may have to a trial by jury in respect of any litigation 
based hereon, or arising out of, under, or in connection with, this PPA or any course of 
conduct, course of dealing, statements (whether oral or written) or actions of Seller 
and Company related hereto and expressly agree to have any disputes arising under 
or in connection with this PPA be adjudicated by a judge of the court having 
jurisdiction without a jury. 

Article 14 - Force Majeure 

14.1 Applicability of Force Majeure.  A Party shall be relieved of its 
obligations to perform this PPA and shall not be considered to be in default with 
respect to any obligation under this PPA if, and to the extent such Party is prevented 
from fulfilling such obligation by Force Majeure, provided, however, that:  (i) such 
Party gives prompt Notice describing the circumstances and impact of the Force 
Majeure; (ii) the relief from its obligations sought by such Party is of no greater scope 
and of no longer duration than is required by the Force Majeure; (iii) such Party 
proceeds with Commercially Reasonable due diligence to overcome the Force 
Majeure and resume performance of its obligations under this PPA; and (iv) such 
Party provides Notice prior to the conclusion of the Force Majeure. 

14.2 Limitations on Effect of Force Majeure. 
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(A) Force Majeure shall only relieve a Party of such obligations as are 
actually precluded by the Force Majeure. 

(B) In no event will the existence of Force Majeure extend this PPA 
beyond its stated Term. 

(C) In no event shall the existence of a claim of Force Majeure by 
Seller relieve Seller of its obligations under Section 10.6. 

(D) If Force Majeure affecting a Party continues for an uninterrupted 
period of 90 Days from its inception (with respect to Force Majeure occurring prior to 
COD) or 365 Days from its inception (with respect to Force Majeure occurring after 
COD), the other Party may, at any time following the end of such period terminate this 
PPA upon Notice to the Party so affected, without further obligation by either Party 
except as to costs and balances incurred pursuant to this PPA prior to the effective 
date of such termination; provided, however, that if Seller within the first 90 Days of an 
uninterrupted Force Majeure event occurring prior to COD provides a written opinion 
from an independent engineer retained and paid for by Seller and approved by 
Company that the Force Majeure can be remedied within an additional 90 Days, then 
only after an uninterrupted period of 180 Days of a Force Majeure event affecting 
Seller may Company terminate the PPA under this Section. 

14.3 Delays Attributable to Company.  Seller shall be excused from 
performing its obligations under this PPA where Seller can establish that such a failure 
was caused by (i) any delay or failure by Company to perform its obligations under this 
PPA, or (ii) any delay or failure by the Transmission Authority to perform its obligations 
under the Interconnection Agreement, in each case whether or not caused by Force 
Majeure. 

Article 15 - Representations and Warranties 

15.1 General Representations and Warranties.  Except for the 
requirements of Article 6 which the Parties will use their Commercially Reasonable 
Efforts to obtain, each Party hereby represents and warrants to the other as follows: 

(A) It is a valid separate legal entity, duly organized, validly existing 
and in good standing under Applicable Law.  It is qualified to do business in the State 
in which the Facility is located and each other jurisdiction where the failure to so 
qualify would have a Material Adverse Effect on the business or financial condition of 
the other Party; it has all requisite power and authority to conduct its business, to own 
its properties, and to execute, deliver, and perform its obligations under this PPA. 

(B) The Party’s execution, delivery, and performance of all of its 
obligations under this PPA have been duly authorized by all necessary corporate 
action, and do not and will not: 

1. require any consent or approval by any governing 
corporate or management body, other than that which has been obtained and is in full 
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force and effect (evidence of which shall be delivered to the other Party upon its 
request); 

2. violate any Applicable Law, or violate any provision in any 
formation documents, the violation of which could have a Material Adverse Effect on 
the representing Party’s ability to perform its obligations under this PPA; 

3. result in a breach or constitute a default under the 
representing Party’s formation documents or bylaws, or under any agreement relating 
to its management or affairs or any indenture or loan or credit agreement, or any other 
agreement, lease, or instrument to which it is a party or by which it or its properties or 
assets may be bound or affected, the breach or default of which could reasonably be 
expected to have a Material Adverse Effect on the representing Party’s ability to 
perform its obligations under this PPA; or 

4. result in, or require the creation or imposition of any 
mortgage, deed of trust, pledge, lien, security interest, or other charge or 
encumbrance of any nature (other than as may be contemplated by this PPA) upon or 
with respect to any of the assets or properties of the representing Party now owned or 
hereafter acquired, the creation or imposition of which could reasonably be expected 
to have a Material Adverse Effect on the representing Party’s ability to perform its 
obligations under this PPA. 

(C) This PPA is a valid and binding obligation of the representing 
Party. 

(D) The execution and performance of this PPA will not conflict with or 
constitute a breach or default under any contract or agreement of any kind to which 
the representing Party is a party or any judgment, order, or Applicable Law, applicable 
to it or its business. 

(E) Within the meaning of the United States bankruptcy code, (i) this 
PPA constitutes a “master netting agreement”, (ii) all transactions pursuant to this PPA 
constitute “forward contracts”, (iii) the representing Party is a “forward contract 
merchant” and “master netting agreement participant”, and (iv) and all payments made 
or to be made pursuant to this PPA constitute “settlement payments.” 

(F) It is (i) an “eligible contract participant” as defined in Section 1a(18) 
of the Commodity Exchange Act, as amended, 7 U.S.C. § 1a(18), (ii) a “market 
participant” under applicable exchange and market rules; (iii) a producer, processor, or 
commercial user of, or a merchant handling, the commodity which is the subject of this 
PPA, or the products or by products thereof; and (iv) entering into this PPA solely for 
purposes related to its business as such. 

(G) This PPA grants each Party the contractual right to “cause the 
liquidation, termination or acceleration” of the transactions within the meaning of 
Section 556, 560 and 561 of the bankruptcy code, as they may be amended 
superseded or replaced from time to time.  Upon a bankruptcy, a non-defaulting Party 
shall be entitled to exercise its rights and remedies under this PPA in accordance with 
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the safe harbor provisions of the bankruptcy code set forth in, inter alia, 
Sections 362(b)(6), 362(b)(17), 362(b)(27), 362(o), 546(e), 548(d)(2), 556, 560 and 
561, as they may be amended superseded or replaced from time to time.  

(H) Each Party is a commercial market participant that regularly makes 
or takes delivery of the commodity which is the subject of this PPA in connection with 
the ordinary course of its business, and who intends to make or take delivery, as 
applicable, of the commodity under the terms and conditions of this PPA in connection 
with such business. 

(I) This PPA creates a binding obligation for each Party to either make 
or take delivery of the commodity which is the subject of this PPA, as applicable, 
without providing any right to offset, cancel, or settle such delivery obligations on a 
payment-of-difference basis. 

15.2 Seller’s Specific Representation.  To the knowledge of Seller, and 
except for (i) Seller’s CPs in Section 6.2 and (ii) any actions required by the 
Transmission Authority to qualify the Facility as a Capacity Resource, all actions 
required by any Governmental Authority to authorize Seller’s execution, delivery and 
performance of this PPA have been duly obtained and are in full force and effect. 

15.3 Company’s Specific Representation.  To the knowledge of Company, 
and except for the State Regulatory Approval identified in Section 6.1, all approvals, 
authorizations, consents, or other action required by any Governmental Authority to 
authorize Company’s execution, delivery and performance of this PPA, have been 
duly obtained and are in full force and effect. 

Article 16 - Insurance 

16.1 Evidence of Insurance.  No later than commencement of construction 
of the Facility and then on or before the policy renewal date each year thereafter 
during the Term, Seller shall provide Company with two (2) copies of insurance 
certificate(s) evidencing that insurance coverages for the Facility are in compliance 
with the specifications for insurance coverage set forth in Exhibit E-Insurance 
Coverage.  Such certificates shall (a) name Company as an additional insured to the 
extent of the indemnity obligations assumed by Seller hereunder (except worker’s 
compensation); (b) provide Company 30 Days prior Notice of non-renewal, 
cancellation of, or significant modification to any of the corresponding policies (except 
that such Notice shall be 10 Days for non-payment of premiums); (c) provide a waiver 
of any rights of subrogation against Company, its Affiliates and their officers, directors, 
agents, subcontractors, and employees; and (c) indicate that the Commercial General 
Liability policy has been endorsed as described above.  All policies shall be written 
with insurers with an AM Best rating of at least A-VII or a Standard & Poor’s rating of 
at least A, or that the Company deems acceptable.  All policies shall be written on an 
occurrence basis, except as provided in Section 16.2.  All policies shall contain an 
endorsement that Seller’s policy shall be primary in all instances regardless of like 
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coverages, if any, carried by Company. Seller’s liability under this PPA is not limited to 
the amount of insurance coverage required herein. 

16.2 Term and Modification of Insurance. 

(A) All insurance required under this PPA shall cover occurrences 
during the Term and for a period of two (2) years after the Term.  In the event that any 
insurance as required herein is commercially available only on a “claims-made” basis, 
such insurance shall provide for a retroactive date not later than the date of this PPA 
and such insurance shall be maintained by Seller for a minimum of five (5) years after 
the Term. 

(B) The Parties shall modify the insurance types and minimum limits 
specified in Exhibit E-Insurance Coverage from time to time during the Term in order 
to maintain Commercially Reasonable coverage amounts in the event that Good Utility 
Practices so require and Seller can obtain the modified insurance on Commercially 
Reasonable terms.  Seller shall make Commercially Reasonable Efforts to obtain such 
modified insurance. 

(C) If any insurance required to be maintained by Seller hereunder 
ceases to be available in the commercial insurance market on reasonable terms for 
electric generating plants of a type, geographic location and capacity comparable to 
the Facility, Seller shall provide Notice to Company, accompanied by a certificate from 
an independent insurance advisor of recognized national standing, certifying that such 
insurance is no longer so available.  Upon receipt of such Notice, Seller shall use 
Commercially Reasonable Efforts to obtain other insurance that would provide 
comparable protection against the risk to be insured. 

16.3 Application of Proceeds.  Seller shall apply any insurance proceeds to 
reconstruction of the Facility following a casualty. 

Article 17 - Indemnity 

17.1 Indemnification.  Each Party (the “Indemnifying Party”) agrees to 
indemnify, defend and hold harmless the other Party (the “Indemnified Party”) from 
and against (a) all third party claims, demands, losses, liabilities, penalties, and 
expenses (including attorneys’ fees) for personal injury or death to persons and (b) 
damage to the Indemnified Party’s real property and tangible personal property or 
facilities or the property of any other person or entity to the extent arising out of, 
resulting from, or caused by the (i) an Event of Default or other breach under this PPA, 
(ii) violation of Applicable Laws, (iii) negligent or tortious acts, errors, or omissions, or 
(iv) intentional acts or willful misconduct, of the Indemnifying Party, its Affiliates, its 
directors, officers, employees, or agents. 

(A) This indemnification obligation shall apply notwithstanding any 
negligent or intentional acts, errors or omissions of the Indemnified Party, but the 
Indemnifying Party’s liability to indemnify the Indemnified Party shall be reduced in 
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proportion to the percentage by which the Indemnified Party’s negligent or intentional 
acts, errors or omissions caused the damages. 

(B) Neither Party shall be indemnified for its damages resulting from its 
sole negligence, intentional acts or willful misconduct.  These indemnity provisions 
shall not be construed to relieve any insurer of its obligation to pay claims consistent 
with the provisions of a valid insurance policy. 

(C) Nothing in this Section shall enlarge or relieve Seller or Company 
of any liability to the other for any breach of this PPA. 

17.2 Notice of Claim.  Promptly after receipt by a Party of any claim or 
notice of the commencement of any action, administrative, or legal proceeding, or 
investigation as to which the indemnity provided for in this Article may apply, the 
Indemnified Party shall send Notice thereof to the Indemnifying Party.  The 
Indemnifying Party shall assume the defense thereof with counsel designated by such 
Party and satisfactory to the Indemnified Party, provided, however, that if the 
defendants in any such action include both the Indemnified Party and the Indemnifying 
Party and the Indemnified Party shall have reasonably concluded that there may be 
legal defenses available to it which are different from or additional to, or inconsistent 
with, those available to the Indemnifying Party, the Indemnified Party shall have the 
right to select and be represented by separate counsel, at the Indemnifying Party’s 
expense, unless a liability insurer is willing to pay such costs. 

17.3 Settlement of Claim.  If the Indemnifying Party fails to assume the 
defense of a claim meriting indemnification, the Indemnified Party may at the expense 
of the Indemnifying Party contest, settle, or pay such claim, provided, however, that 
settlement or full payment of any such claim may be made only following consent of 
the Indemnifying Party or, absent such consent, written opinion of the Indemnified 
Party’s counsel that such claim is meritorious or warrants settlement. 

17.4 Amounts Owed.  Except as otherwise provided in this Article, in the 
event that a Party is obligated to indemnify and hold the other Party and its 
successors and assigns harmless under this Article, the amount owing to the 
Indemnified Party will be the amount of the Indemnified Party’s actual loss net of any 
insurance proceeds received by the Indemnified Party following a Commercially 
Reasonable effort by the Indemnified Party to obtain such insurance proceeds. 

Article 18 - Lender Provisions 

18.1 Accommodation of Facility Lender.  Company shall make 
Commercially Reasonable Efforts to provide such consents to collateral assignment, 
certifications, representations, information or other documents, as may be reasonably 
requested by Seller in connection with the financing of the Facility consistent with the 
terms set forth in Exhibit I-Lender Consent Provisions (generally, a “Lender Consent”), 
provided, however, that in providing a Lender Consent, Company shall have no 
obligation to alter or modify the terms of this PPA or provide any consent or enter into 
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any agreement, that has a Material Adverse Effect on any of Company’s rights, 
benefits, risks, or obligations under this PPA.  Seller shall reimburse, or shall cause 
the Facility Lender to reimburse, Company for the direct expenses (including the fees 
and expenses of counsel) incurred by Company in the preparation, negotiation, 
execution and/or delivery of the Lender Consent and any documents requested by 
Seller or the Facility Lender, and provided by Company, pursuant to this Section.   

18.2 Facility Lender Notice and Right to Cure.  Seller shall provide 
Company with a Notice identifying the Facility Lender and providing appropriate 
contact information for the Facility Lender.  Following receipt of such Notice, Company 
shall provide Notice of any breach or default of Seller to the Facility Lender, and 
Company will accept a cure performed by the Facility Lender, so long as the cure is 
accomplished within the applicable cure period set forth in this PPA or such other 
period as may be specified in a consent to assignment or other agreement between 
Company and the Facility Lender. 

18.3 Notice of Facility Lender Action.  Within 10 Days following Seller’s 
receipt of each Notice from the Facility Lender of default, or Facility Lender’s intent to 
exercise any remedies under the Financing Documents, Seller shall deliver a copy of 
such Notice to Company. 

18.4 Officer Certificates.  Each Party shall deliver or cause to be delivered 
to the other Party certificates of its officers, accountants, engineers or agents as to 
matters as may be reasonably requested, and shall make available personnel and 
records relating to the Facility to the extent that the requesting Party requires the 
same in order to fulfill any regulatory reporting requirements, or to assist the 
requesting Party in litigation, including administrative proceedings before utility 
regulatory commissions. 

Article 19 - Assignment and Other Transfer Restrictions 

19.1 Transfer Without Consent is Null and Void.  Any Change of Control or 
sale, transfer, or assignment of any interest in the Facility or in this PPA made without 
fulfilling the requirements of this PPA shall be null and void and a breach of this PPA. 

(A) Except as permitted in this Section, neither Party shall assign this 
PPA or any portion thereof, without the prior written consent of the other Party, which 
consent shall not be unreasonably withheld or delayed; provided, however, that (i) at 
least 30 Days prior Notice of any proposed assignment requiring consent shall be 
given to the other Party; (ii) any assignee shall expressly assume the assignor’s 
obligations under this PPA unless otherwise agreed by the other Party, (iii) except as 
otherwise provided in Sections 19.1(A)1 and 19.1(A)3, no assignment shall relieve the 
assignor of its obligations under this PPA in the event the assignee fails to perform, 
unless the other Party waives in writing the assignor’s continuing obligations under 
this PPA; (iv) no assignment shall impair any security given by Seller unless such 
security has been replaced in accordance with Section 11.1; and (v) before this PPA is 
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assigned by Seller, the assignee must first obtain such approvals as may be required 
by all applicable Governmental Authorities. 

1. Seller’s consent shall not be required for Company to 
assign this PPA to an Affiliate of Company; provided, however, that Company shall 
remain liable for obligations incurred under this PPA unless released in accordance 
with the terms of this PPA.  In the event that a permitted assignee of Company is an 
entity that provides retail electric service in the State in which the Facility is located 
and is subject to rate and quality service regulation under the jurisdiction of the MPUC 
and has an Investment Grade rating, Seller shall release Company from its obligations 
under this PPA if Company requests to be so released by Notice to Seller. 

2. Company’s consent shall not be required for Seller to 
assign this PPA for collateral purposes, to the Facility Lender.  Seller shall provide 
Company Notice of any such assignment no later than 30 Days after the assignment. 

3. Company’s consent shall not be required for Seller to 
assign this PPA to MEC I if, as of the date of assignment, MEC I (i) owns all or 
substantially all of the Facility and the Facility Property, (ii) assumes Seller’s 
obligations under this PPA, and (iii) has the technical expertise substantially similar to 
Seller to perform Seller’s obligations under this PPA. 

4. Company shall release Seller from its obligations under 
this PPA, upon request of Seller, in the event of any permitted assignment of this PPA 
by Seller to any assignee that:  (a) is Investment Grade rated or has a parent that is 
Investment Grade rated; (b) provides a Security Fund meeting the requirements of 
Section 11.1; (c) assumes Seller’s obligations under this PPA; and (d) has technical 
expertise (or has retained others with such expertise) substantially similar to Seller to 
perform Seller’s obligations under this PPA as of the date of assignment. 

(B) Any Change of Control of Seller, whether voluntary or by operation 
of law, shall require the prior written consent of Company, which shall not be 
unreasonably withheld, provided, however, that no such consent shall be required for 
any Change of Control of Seller if the ultimate parent entity of Seller following the 
Change of Control, together with its Affiliates, has an Investment Grade rating as 
measured by its senior unsecured credit rating unenhanced by third party support (or 
enjoys creditworthiness if such credit rating is unavailable as otherwise reasonably 
determined by Company) not worse than Seller’s ultimate parent entity, together with 
its Affiliates, prior to the Change of Control. 

(C) For the avoidance of doubt, the Parties acknowledge and agree 
that Seller shall not be relieved of its obligations under this PPA as the result of any 
Change of Control unless Company agrees in writing in advance to waive Seller’s 
continuing obligations under this PPA. 
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19.2 ROFO.   

(A) At any time after the Commercial Operation Date, if Seller or any 
Affiliate of Seller decides to solicit or proceed with unsolicited third-party offers to 
convey all or substantially all of the Facility Property and the assets comprising the 
MEC I Facility or a majority of the interests in Seller and MEC I (each a “Proposed 
Transaction”) to an unaffiliated third party, Seller shall in advance of any such 
solicitation or pursuit of unsolicited offers provide Company with the right of first offer 
(“ROFO”).  Under the ROFO, Seller shall furnish to Company (i) the terms Seller is 
willing to accept in connection with the Proposed Transaction, and (ii) the price Seller 
is willing to accept to proceed with the Proposed Transaction (the “ROFO Notice”).  
Company’s ROFO shall only apply to a Proposed Transaction and its related terms 
and conditions where the conveyance of all or substantially all of the Facility Property 
and the assets comprising the MEC I Facility or majority of the interests in Seller and 
MEC I represents substantially all of the value of the assets or interests, as applicable, 
being conveyed in such Proposed Transaction.  . 

(B) Seller shall allow Company (a) where Seller has elected to solicit 
third party offers, forty-five (45) Days after the ROFO Notice to investigate the 
Proposed Transaction and conduct due diligence, (b) where Seller has elected to 
pursue unsolicited third party offers, thirty (30) Days after the ROFO Notice to 
investigate the Proposed Transaction and conduct due diligence.  Within the 
applicable period, Company shall either (i) exercise its ROFO rights on terms 
equivalent to the terms and price set forth in the ROFO Notice or (ii) cancel its ROFO 
rights.  

1. If Company exercises its ROFO, the Parties shall have a 
period of no longer than six (6) months to conduct due diligence and develop definitive 
agreements on terms no less favorable to Company than those contained in the 
ROFO Notice.  Seller shall cooperate in all respects necessary for Company to 
exercise its ROFO rights. 

2. If Company does not exercise its ROFO, Seller shall have 
the right to solicit offers on the Proposed Transaction from unaffiliated third parties, 
provided, however, that in the event Seller proceeds with the Proposed Transaction 
and the purchaser is an unaffiliated third party, (a) the price associated with such 
transaction shall have an aggregate value of not less than the price set forth in the 
ROFO Notice, and (b) the terms associated with such transaction shall be no less 
favorable to Seller than the terms set forth in the ROFO Notice.  In the event Seller 
does not close on its Proposed Transaction with an unaffiliated third party, Seller shall 
offer Company a ROFO in connection with any new or subsequent Proposed 
Transaction as set forth in Section 19.2(A). 

(C) In the event that:  (a) a Proposed Transaction is part of a larger 
transaction to which Company’s ROFO does not apply and (b) such Proposed 
Transaction represents more than twenty percent (20%) of the aggregate generating 
capacity that would be conveyed by such larger transaction, Seller shall provide 
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Notice to Company of its decision to solicit or proceed with the Proposed Transaction 
within thirty (30) Days of such decision, and Company may in its sole discretion make 
an offer for Seller’s consideration to purchase all or substantially all of the Facility 
Property and the assets comprising the MEC I Facility or a majority of the interests in 
Seller and MEC I upon receipt of such Notice. 

19.3 Subcontracting.  Seller may subcontract its duties or obligations under 
this PPA without the prior written consent of Company, provided, however, that no 
such subcontract shall relieve Seller of any of its duties or obligations hereunder. 

Article 20 - Miscellaneous 

20.1 Notices.  Notices required by this PPA shall be in writing and 
addressed to the other Party, including the other Party’s representative on the 
Operating Committee, at the addresses noted in Exhibit D-Notices and Contact 
Information as either Party updates them from time to time by Notice to the other 
Party.  Notices shall either be hand delivered or mailed, postage prepaid.  If mailed, 
Notices shall be simultaneously sent by facsimile or other electronic means.  Any 
Notice shall be deemed to have been received by the close of the Business Day on 
which it was hand delivered or transmitted electronically (unless hand delivered or 
transmitted after the close of the Business Day, in which case it shall be deemed 
received at the close of the next Business Day).  Real-time or routine communications 
concerning Facility operations, including with respect to provision of energy from 
Alternate Energy Source(s), shall be exempt from this Section. 

20.2 Taxes, Emissions and Change of Law. 

(A) Seller shall be solely responsible for any and all present or future 
taxes and other impositions of Governmental Authorities relating to the construction, 
ownership or leasing, operation or maintenance of the Facility, or any components or 
appurtenances thereof, any sales or ad valorem taxes relating to the Facility, or any 
taxes on the products and services generated by Seller, sold and delivered to 
Company at the Point of Delivery.  Seller’s prices under Article 8 are inclusive of such 
taxes and impositions during the Term. 

(B) Company shall be solely responsible for sales and use taxes 
imposed with respect to the purchase of fuel by Company for use in or consumption 
by the Facility to produce the electric energy dispatched and received by Company 
hereunder. 

(C) The Parties shall cooperate to minimize and mitigate tax exposure, 
provided, however, that neither Party shall be obligated to incur any financial burden 
to reduce taxes for which the other Party is responsible hereunder.  All electric energy 
delivered by Seller to Company hereunder shall be sales for resale, with Company 
reselling such electric energy.  Company shall obtain and provide Seller with any 
certificates required by any Governmental Authority, or otherwise reasonably 
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requested by Seller to evidence that the deliveries of electric energy hereunder are 
sales for resale. 

(D) Notwithstanding clause (A) of this Section, Company shall be solely 
responsible for the payment of any taxes and other impositions enacted or 
promulgated by Governmental Authorities after the Effective Date, that are assessed 
based upon the quantity of carbon dioxide emissions produced from the combustion of 
fuel purchased by Company for consumption by the Facility to produce Contract 
Energy or Test Energy during the Term of this PPA.   

1. If (i) following the Effective Date of this PPA, Applicable 
Law imposes any enforceable limits or other enforceable compliance obligations 
related to carbon dioxide emissions produced from the combustion of fuel by the 
Facility to produce Contract Energy or Test Energy, (ii) the limits or obligations are not 
imposed on a facility specific basis, and (iii) such limits or obligations can be mitigated 
by the acquisition or application by Company of allowances, credits and/or eligible 
offsets, then (a) Company shall be responsible for compliance with the limits or 
compliance obligations from the Facility in its generation portfolio, and (b) Company 
shall be solely responsible for the acquisition costs, application and management of 
such allowances, credits and/or offsets necessary to mitigate carbon dioxide 
emissions produced from the combustion of fuel by the Facility to produce Contract 
Energy or Test Energy. 

2. Nothing herein shall relieve Seller of its obligation to 
comply, at its sole cost, with Applicable Law or any Permit (including any emission 
limit or standard relating to carbon dioxide) imposed specifically on the Facility. 

(E) With respect to any changes to Applicable Law with respect to 
emissions of carbon dioxide or other emissions, including SOx and NOx, enacted or 
promulgated by Governmental Authorities after the Effective Date that have or are 
reasonably likely to have a Material Adverse Effect on the economics of this PPA or 
the Facility with respect to either Party, the Parties will cooperate to consider a 
mutually agreeable and Commercially Reasonable response to mitigate such Material 
Adverse Effect. 

20.3 Applicable Laws.  Each Party shall at all times comply with all 
Applicable Laws, except for any non-compliance that, individually or in the aggregate, 
could not reasonably be expected to have a Material Adverse Effect on the business 
or financial condition of the Party or its ability to fulfill its commitments hereunder. 

(A) As applicable, each Party shall give all required notices, shall 
procure and maintain all necessary governmental permits, licenses, and inspections 
necessary for performance of this PPA, and shall pay its respective charges and fees 
in connection therewith. 

(B) Each Party shall promptly disclose to the other, any violation of any 
Applicable Laws arising out of or in connection with the Facility and this PPA. 
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(C) Upon permanent cessation of generation from the Facility, Seller 
shall decommission the Facility, remove the Facility and remediate the Site as, if and 
when required by Applicable Laws. 

20.4 Fines and Penalties. 

(A) Each Party shall pay when due all fees, fines, penalties or costs 
incurred by such Party or its agents, employees or contractors for noncompliance by 
such Party, its employees, or subcontractors with any provision of this PPA, or any 
contractual obligation, Permit or requirements of Applicable Law, except for such 
fines, penalties and costs that are being actively contested in good faith and with due 
diligence by such Party and for which adequate financial reserves have been set aside 
to pay such fines, penalties or costs in the event of an adverse determination. 

(B) If fees, fines, penalties, or costs are claimed or assessed against a 
Party (“Aggrieved Party”) by any Governmental Authority due to noncompliance by the 
other Party, its employees, or subcontractors (“Offending Party”) with any provision of 
this PPA, or any contractual obligation, Permit or requirements of Applicable Law, or, if 
the performance of the Offending Party or any of its contractors or subcontractors is 
delayed or stopped by order of any Governmental Authority due to the Offending 
Party’s noncompliance with any provision of this PPA, or any contractual obligation, 
Permit or requirements of Applicable Law, the Offending Party shall reimburse and 
hold the Aggrieved Party harmless against any such costs incurred by the Aggrieved 
Party, including claims for indemnity or contribution made by third parties against the 
Aggrieved Party in accordance with Article 17. 

20.5 Rate Changes. 

(A) The terms and conditions and the rates for service specified in this 
PPA shall remain in effect for the term of the transaction described herein.  Absent the 
Parties’ written agreement, this PPA shall not be subject to change by application of 
either Party pursuant to Section 205 or 206 of the Federal Power Act. 

(B) Absent the agreement of all Parties to the proposed change, this 
PPA shall not be subject to change by application of either Party pursuant to Section 
205 or 206 of the Federal Power Act.  Absent the agreement of both Parties to the 
proposed change, the  standard of review for changes to this PPA whether proposed 
by a Party, a non-party, or FERC acting sua sponte shall be the “public interest” 
standard of review set forth in United Gas Pipe Line v. Mobile Gas Service Corp., 350 
U.S. 332 (1956) and Federal Power Commission v. Sierra Pacific Power Co., 350 U.S. 
348 (1956) (the Mobile-Sierra doctrine), as interpreted and applied by the Supreme 
Court of the United States in subsequent cases.   

20.6 Disclaimer of Third Party Beneficiary Rights.  In executing this PPA, 
Company does not and does not intend to extend its credit or financial support for the 
benefit of any third parties, or lending money to or having other transactions with 
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Seller.  Nothing in this PPA shall be construed to create any duty to, or standard of 
care with reference to, or any liability to, any person not a party to this PPA. 

20.7 Relationship of the Parties. 

(A) This PPA shall not be interpreted to create an association, joint 
venture, or partnership between the Parties nor to impose any partnership obligation 
or liability upon either Party.  Except as specifically provided for in this PPA to the 
contrary, neither Party shall have any right, power, or authority to enter into any 
agreement or undertaking for, or act on behalf of, or to act as an agent or 
representative of, the other Party. 

(B) Each Party shall be solely liable for the payment of all wages, 
taxes, and other costs related to the employment of persons by such Party to perform 
such Party’s obligations under this PPA, including all federal, state, and local income, 
social security, payroll, and employment taxes and statutorily mandated workers’ 
compensation coverage.  None of the persons employed by a Party shall be 
considered employees of the other Party for any purpose; nor shall a Party represent 
to any person that he or she is or shall become an employee of the other Party. 

20.8 Equal Employment Opportunity Compliance Certification.  Seller 
acknowledges that as a government contractor Company is subject to Applicable 
Laws regarding equal employment opportunity and affirmative action.  Such 
Applicable Laws may also be applicable to Seller as a subcontractor to Company.  All 
such Applicable Laws shall be deemed to be incorporated herein as required by 
Applicable Law, including 41 C.F.R. §60-1.4(a)(1-7). 

20.9 Survival of Obligations.  Cancellation, expiration, or earlier termination 
of this PPA shall not relieve the Parties of obligations, including warranties, remedies, 
or indemnities, that by their nature should survive such cancellation, expiration, or 
termination, which obligations shall survive for the period of the applicable statute(s) of 
limitation. 

20.10 Severability.  In the event any of the terms, covenants, or conditions 
of this PPA, its Exhibits, or the application of any such terms, covenants, or conditions, 
shall be held invalid, illegal, or unenforceable by any court or administrative body 
having jurisdiction, all other terms, covenants, and conditions of the PPA and their 
application not adversely affected thereby shall remain in force and effect; provided, 
however, that Company and Seller shall negotiate in good faith to attempt to implement 
an equitable adjustment in the provisions of this PPA with a view toward effecting the 
purposes of this PPA by replacing the provision that is held invalid, illegal, or 
unenforceable with a valid provision the economic effect of which comes as close as 
possible to that of the provision that has been found to be invalid, illegal or unenforceable. 

20.11 Complete Agreement; Amendments.  The terms and provisions 
contained in this PPA constitute the entire agreement between Company and Seller 
with respect to the Facility and shall supersede all previous communications, 
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representations, or agreements, either verbal or written, between Company and Seller 
with respect to the sale of any output from the Facility.  This PPA, including Exhibits, 
may be amended, changed, modified, or altered in accordance with the terms of this 
PPA, provided, however, that such amendment, change, modification, or alteration 
shall be in writing. 

20.12 Binding Effect.  This PPA is binding upon and shall inure to the benefit 
of the Parties hereto and their respective successors, legal representatives, and 
assigns. 

20.13 Headings.  Captions and headings used in this PPA are for ease of 
reference only and do not constitute a part of this PPA. 

20.14 Counterparts.  This PPA may be executed in counterparts, and each 
executed counterpart shall have the same force and effect as an original instrument. 

20.15 Governing Law.  The interpretation and performance of this PPA and 
each of its provisions shall be governed and construed in accordance with the laws of 
the State in which the Facility is located, exclusive of conflict of laws principles.  The 
Parties submit to the exclusive jurisdiction of the state courts of the State in which the 
Facility is located, and venue is hereby stipulated as the capital city of such State or 
such other city as mutually agreed to by the Parties. 

20.16 Press Releases and Media Contact.  Upon the request of either Party, 
the Parties shall develop a mutually agreed joint press release to be issued describing 
the location, size, type and timing of the Facility, the long-term nature of this PPA, and 
other relevant factual information about the relationship.  In the event during the Term, 
either Party is contacted by the media concerning this PPA or the Facility, the 
contacted Party shall inform the other Party of the existence of the inquiry, any 
questions asked, and the substance of any information provided to the media. 

20.17 Exhibits.  Either Party may change the information in Exhibit D-
Notices at any time by Notice without the approval of the other Party.  All other 
Exhibits may be changed to the extent allowed by specific provisions of this PPA or 
with the mutual consent of both Parties. 

20.18 Confidentiality. 

(A) This PPA and all appendices and amendments hereto are intended 
to be treated as Confidential Information.  Within thirty (30) Days from execution of this 
PPA, Seller shall provide the Company with its version of this PPA with all of Seller’s 
claimed Confidential Information redacted.  Within 30 Days of receipt, Company shall 
provide Seller its version of this PPA with all of Company’s claimed Confidential 
Information as well as Seller’s claimed Confidential Information redacted (“Confidential 
PPA Version”).  A Party may provide this Confidential PPA Version to Governmental 
Authorities or their staffs in connection with any regulatory proceeding, including 
regulatory filings and responses to discovery requests, without consent from the other 
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Party.  Notice of a Party’s disclosure of the Confidential PPA Version shall be provided 
to the other Party within 10 Days of such disclosure.   

(B) The Parties acknowledge and agree that during the course of the 
performance of their respective obligations under this PPA, either Party may need to 
provide information to the other Party, which the disclosing party deems confidential, 
proprietary or a trade secret (“Confidential Information”). 

1. Confidential Information shall include all documentation 
and data, including special techniques, methods, computer programs and software 
that the disclosing Party considers proprietary or trade secret and furnishes to the 
receiving Party. Such materials may be designated as Confidential Information by 
clear and distinct notation on such documentation or by equivalent method, and shall 
be treated as such by the receiving Party.  Documentation and data not so designated 
need not be considered by the receiving Party to be proprietary or trade secret; 
provided, however, that any and all data and documentation regarding Facility output, 
performance, outages and similar operational information shall be considered 
Confidential Information without the need for further designation if any disclosure 
thereof would be in a form or by a means that associates such data or documentation 
with the Facility or Seller or any of its Affiliates, or from which a reasonable person 
could make such an association.  The disclosing Party hereby grants to the receiving 
Party authority to use Confidential Information for the purposes of this PPA, including 
keeping electronic copies of such Confidential Information.  The receiving Party 
agrees to keep such Confidential Information confidential, except as set forth in this 
Section, to use it for work necessary to the performance of this PPA, and not to sell, 
transfer, sublicense, disclose or otherwise make available any such Confidential 
Information to others; provided, however, that Confidential Information may be 
disclosed by the receiving Party to the agents, employees, advisors, consultants, or 
potential or actual debt or equity investors of the receiving Party (including in the case 
of Seller, Facility Lender), subject to their acceptance of the obligations of 
confidentiality imposed hereby and for whose violations of this requirement of 
confidentiality the receiving Party shall be responsible. 

2. Confidential Information shall not include any data or 
information: 

a. Which can be documented was in the public domain 
as allowed by this Section, or through no fault or action of the receiving Party at the time 
it was disclosed by the disclosing Party to the receiving Party or at any time thereafter; 

b. Which can be documented was independently 
developed by the receiving Party; 

c. Which can be documented was known to the 
receiving Party from an ultimate source other than the disclosing Party without breach of 
this PPA by the receiving Party; 
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d. Which is legally requested or required (by oral 
questions, interrogatories, requests for information or documents, subpoena, civil 
investigative demand or similar process or, in the opinion of its counsel, by Applicable 
Laws) to be disclosed, provided, however, that the Party requested or required to make 
a disclosure shall promptly notify the non-disclosing Party, no later than five Days of 
such request or requirement and prior to disclosure so that the non-disclosing Party 
may seek an appropriate protective order and/or waive compliance with the terms of this 
Section. 

3. The obligation to maintain Confidential Information in 
confidence shall continue until two (2) years after the expiration or earlier termination 
of this PPA.  

[remainder of this page intentionally left blank] 
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EXHIBIT A 
 

DEFINITIONS 

The following terms shall have the meanings set forth herein: 

“Acceptable Natural Gas Fuel” means (i) natural gas fuel procured from the 
Upstream Pipeline pursuant to the Upstream Pipeline’s tariff, which tariff includes the 
natural gas quality specifications, requirements, and minimum delivery pressures, as 
attached hereto as Exhibit K-Fuel Quality Specifications, or (ii) such other natural gas 
fuel delivered to a Fuel Delivery Point, the actual gas quality of which meets or exceeds 
the natural gas quality specifications, requirements and minimum delivery pressures in 
Exhibit K-Fuel Quality Specifications; or (iii) natural gas fuel that otherwise complies 
with the turbine manufacturer’s natural gas fuel quality specifications, requirements and 
delivery pressures and that would not otherwise void such manufacturer’s warranties. 

“Accreditation Deadline” shall have the meaning set forth in Section 10.6(C). 

“Accreditation Delay Notice” shall have the meaning set forth in Section 10.6(E). 

“Actual Capacity” of the Facility means the actual (vs. tested) maximum net 
generating capability of the Facility from time to time, including capacity available from 
duct firing, unadjusted to Reference Conditions.  Actual Capacity may be greater or less 
than the Net Capability of the Facility. 

“Actual Damages” means direct damages proximately caused by an Event of 
Default.   

“Actual Net Heat Rate” means the net heat rate for the Facility, stated in 
Btu/kWh, Higher Heat Value (“HHV”), as adjusted to Reference Conditions, resulting 
from a heat rate test conducted in accordance with Section 8.4. 

“Affiliate” means any person or entity that directly or indirectly controls, is under 
the control of, or is under common control with, the named entity by the power to direct 
or cause the direction of the management of the policies of named entity, whether 
through ownership interest, by contract or otherwise. 

“AGC” or “Automatic Generation Control” means the equipment and capability of 
an electric generation facility to automatically adjust the generation quantity within the 
applicable Balancing Authority with the purpose of interchange balancing and 
specifically, the Facility’s capability of accepting AGC Set-Point electronically and 
automatically adjusting and regulating the Facility’s energy production via the Facility’s 
SCADA System.  For the Facility to be considered capable of AGC, it must meet the 
dispatchability requirements described in Section (A) of Exhibit H-Operating Standards. 

“Aggrieved Party” shall have the meaning set forth in Section 20.4(B). 
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“Air Permit” means any permit or permit amendment required by the Minnesota 
Pollution Control Agency under Chapter 7007 of the Minnesota Rules for construction 
and operation of the Facility. 

“Alternate Delivery Point” shall have the meaning set forth in Section 7.3. 

“Alternate Generation Source” shall have the meaning set forth in Section 7.3. 

“Ancillary Services” means those ancillary services defined under the 
Transmission Tariff as well as those other services and products that may be included 
under such tariff from time to time, which are associated, directly or indirectly, with the 
capacity of the Facility or the transmission of energy from the Facility. 

“Applicable Law” means all laws, statutes, treaties, codes, ordinances, 
regulations, certificates, orders, licenses and permits of any Governmental Authority 
that are applicable to a Party, the business of a Party or the Facility, now in effect or 
hereafter enacted, amendments to or interpretations of any of the foregoing by a 
Governmental Authority having jurisdiction, and all applicable judicial, administrative, 
arbitration and regulatory decrees, judgments, injunctions, writs, orders, awards or like 
actions. 

“Auction Clearing Price” means the price at which capacity credit can be 
purchased in the Transmission Authority’s market for such credit for the Facility’s 
location, which the Transmission Authority currently designates as Local Resource 
Zone 1. 

"Availability Verification Test" shall have the meaning set forth in Section 10.1(B). 

“Available Energy” shall have the meaning set forth in Section 8.1(A) 

“Back-Up Metering” shall have the meaning set forth in Section 5.2(B). 

“Balancing Authority” means the system of electrical generation, distribution and 
transmission facilities within which generation is regulated in order to maintain 
interchange schedules with other such systems. 

 “Base Capacity” means the portion of the Facility’s Actual Capacity, without duct 
firing. 

“Breakage Fee” shall have the meaning set forth in 2.4(B). 

"Btu" means British thermal unit. 

“Business Day” means any Day that is not a Saturday, a Sunday, or a NERC 
recognized holiday. 

"CAF" stands for Capacity Availability Factor and shall have the meaning set 
forth in Section 8.1. 
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“Capacity Price” means the $/kW/month as set forth in the applicable following 
table: 

If the Commercial Operation Date occurs during the Planning Year commencing 
on June 1, 2018:    

 
[Trade Secret Data Begins… 

…Trade Secret Data Ends] 

If the Commercial Operation Date occurs during the Planning Year commencing 
on June 1, 2019:   

 
[Trade Secret Data Begins…  

…Trade Secret Data Ends] 
 
If the Commercial Operation Date occurs later than the Planning Year 

commencing on June 1, 2019, the Capacity Price for each Commercial Operation Year 
shall equal the values in the table directly above escalated by 3 percent per Planning 
Year.  
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“Capacity Resource” means the amount of net generating capacity associated 
with the Facility for which capacity credit may be obtained under the Transmission 
Authority’s planning reserve procedures and requirements.   

“Change of Control” means the occurrence of any one of the following events 
with respect to Seller or any direct or indirect owner of a majority of the ownership 
interests in Seller if the direct or indirect interest in Seller represents substantially all of 
the value of such owner’s assets: (i) a transfer of a majority of the ownership interests in 
Seller or such owner; or (ii) any consolidation or merger of Seller or such owner in which 
Seller or such owner, as the case may be, is not the continuing or surviving entity, or (iii) 
a sale or conveyance of any direct or indirect ownership interest in Seller following 
which the selling entity or entities that formerly owned, directly or indirectly, a majority of 
the ownership interest in Seller no longer own such a majority, provided, however, that 
a Change of Control shall not be deemed to have occurred as a result of (i) transactions 
exclusively among Affiliates of Seller, (ii) any exercise by the Facility Lender of its rights 
and remedies under the Financing Documents, (iii) a change of the Ultimate Parent 
Entity of Seller (defined under Section 7A of the Clayton Act, 15 U.S.C. 18a, aka the 
Hart-Scott-Rodino Antitrust Improvements Act of 1976), or (iv) any change of economic 
and voting rights triggered in Seller’s organization documents arising from the financing 
of the Facility and that does not result in the transfer of ownership, economic or voting 
rights in any entity that had no such rights immediately prior to the change. 

“COD Conditions” means all of the requirements that must be satisfied by Seller 
in order  to achieve Commercial Operation as set forth in Section 4.3. 

“Commercial Operation” means the period beginning on the Commercial 
Operation Date and continuing through the Term of this PPA. 

“Commercial Operation Date” or “COD” means 12:01 am on the date following 
the date upon which Seller satisfies the COD Conditions, or such other date as is 
mutually agreed upon by the Parties. 

“Commercial Operation Milestone” means the Construction Milestone specified in 
Exhibit B-Construction Milestones, as may be extended pursuant to the terms of this 
PPA, by which Seller must have satisfied the COD Conditions to achieve the 
Commercial Operation Date on the following Day . 

“Commercial Operation Year” means any consecutive 12 month period during 
the Term, commencing with the Commercial Operation Date or any of its anniversaries. 

“Commercially Reasonable” or “Commercially Reasonable Efforts” means, with 
respect to any action required to be made, attempted or taken by a Party under this 
PPA, the level of effort in light of the facts known to such Party at the time a decision is 
made that:  (a) can reasonably be expected to accomplish the desired action at a 
reasonable cost; (b) is consistent with Good Utility Practices; and (c) takes into 
consideration the amount of advance notice required to take such action, the duration 
and type of action and the competitive environment in which such action occurs. 
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“Company” shall have the meaning set forth in the first paragraph of this PPA. 

“Confidential Information” shall have the meaning set forth in Section 20.18. 

“Construction Contract” means the contract or contracts providing for the 
engineering, procurement, construction, acquisition, manufacture, delivery and 
installation of the generating and step-up transformation equipment that is to be part of 
the Facility and the engineering, procurement and construction of the Facility. 

“Construction Milestones” means the dates set forth in Exhibit B-Construction 
Milestones, as may be extended pursuant to the terms of this PPA. 

“Contract Capacity” shall have the meaning set forth in Section 7.2(A). 

“Contract Energy” shall have the meaning set forth in Section 8.3. 

"Daily Gas Cost" for any Day, expressed in $/MMBtu, means the sum of (i) the 
midpoint of the daily gas price survey for Northern, Ventura, as published for that Day 
by Platts Gas Daily (the "Gas Survey"), multiplied by the percentage fuel rate for the 
relevant delivering pipeline in effect for that Day, plus (ii) the applicable commodity 
transportation rate for the relevant delivering pipeline in effect for that Day, plus (iii) the 
midpoint of the daily gas price survey for Northern, Ventura, as published for that Day 
by Platts Gas Daily.  If Platts Gas Daily ceases to publish the Gas Survey, or if the Gas 
Survey is changed so that it is intended to measure something materially different from 
the level of wholesale gas prices in the vicinity of the Site, the Parties shall substitute a 
new index that reasonably measures a comparable level of wholesale gas prices in the 
region. 

“Damage Caps” shall have the meaning set forth in Section 12.3. 

“Day” means a calendar day. 

“Day-Ahead Market” shall have the meaning set forth in the Transmission Tariff. 

"Deficiency" means the deficiency in Reported Availability and tested availability 
of the Facility as described in Section 10.1(B). 

“Delay Option” shall have the meaning set forth in Section 2.3. 

“Delay Period” shall have the meaning set forth in Section 2.3. 

“Delivery and Supply Commencement Notice” shall have the meaning set forth in 
Section 10.6(B). 

“Delivery and Supply Commencement Notice Effective Date” shall have the 
meaning set forth in Section 10.6(B). 

“Demobilization Costs” shall have the meaning set forth in Section 2.3(A). 
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“Dispatchability Payment” shall have the meaning set forth in Section 8.2.   

“Dispatchability Rate” means [Trade Secret Data Begins…   
…Trade Secret Data Ends]. 

"Dispute" shall have the meaning set forth in Article 13. 

“Effective Date” shall have the meaning set forth in the introductory paragraph. 

“Electric Metering Devices” means revenue quality meters, metering equipment 
and data processing equipment used to measure, record or transmit data relating to the 
output from the Facility, including the metering current transformers and the metering 
voltage transformers. 

“Emergency” means any event or occurrence after the date of this PPA that 
results in the declaration of an Emergency Condition under and as defined in the 
Interconnection Agreement. 

"Energy Markets Control Center" or "EMCC" means Company's merchant 
representatives responsible for dispatch of generating units, including the Facility. 

“Energy Resource Interconnection Service” or “ERIS” shall have the meaning set 
forth in the Transmission Tariff. 

“Environmental Assessments” shall have the meaning set forth in Section 4.1(A).  

“Environmental Contamination” means the introduction or presence of Hazardous 
Materials at such levels, quantities or location, or of such form or character, as to 
constitute a violation of Applicable Law, and present a material risk under Applicable 
Laws that the Site will not be available or usable for the purposes contemplated by this 
PPA. 

“ERO” means the Electric Reliability Organization certified by FERC pursuant to 
Section 215 of the Federal Power Act or any successor organization; the Midwest 
Reliability Organization (“MRO”) is the certified ERO as of the date of this PPA. 

“ESC Event” shall mean those events described in Exhibit M-ESC Event 
Adjustment. 

“ESC Event Adjustment” has the meaning set forth in Section 8.7. 

“Event of Default” shall have the meanings set forth in Articles 10.6 and 12. 

“Excused Outage” means a partial or complete outage of the Facility to the extent 
caused or extended by:  (i) a breach of this PPA by Company; (ii) any disconnection of 
the Facility from the Transmission Authority’s System not attributable to events or 
conditions at the Facility; (iii) an interruption in the supply of required House Power for 
the Facility, not attributable to the Facility, if the Facility is using the Company 

PUBLIC DOCUMENT -  
NOT PUBLIC DATA HAS BEEN EXCISED

Docket No. IP6949,E002/PA-18-702 
Attachment C - Page 77 of 143



 

A-7 

distribution system for House Power; (iv) the Facility having reached the limits of the 
operating restrictions imposed by any Permits (or any subsequent amendments thereto) 
applicable to or affecting the Facility, provided, however, that if any Permit restriction 
results in the restriction of the amount of Contract Energy that is available for dispatch 
and receipt by Company to an amount which is less than the amount set forth in the 
original version of such Permit, then the Contract Capacity shall be considered 
unavailable to the extent that Seller cannot deliver Contract Energy to Company in an 
amount equal to such original amount;  (v) modification of the Facility at Company’s 
request pursuant to this PPA or otherwise; or (vi) Company’s failure or inability to supply 
to a Fuel Point of Delivery sufficient Acceptable Natural Gas Fuel for operation of the 
Facility, whether due to Force Majeure or any other reason.  Excused Outage does not 
include:  (1) any disconnection of the Facility from the Transmission Authority’s System 
attributable to events or conditions at the Facility except as described above; or (2) any 
event or condition of Force Majeure at the Site that affects the Availability of the Facility, 
not attributable to Company or events or conditions on the Company side of the 
Interconnection Point. 

“Facility” means Seller’s electric generating facilities, associated balance of plant, 
parts and equipment consistent with the warranties for the major equipment 
components, and all equipment necessary to interconnect such facilities to the 
Transmission Authority’s System, all as further described in Exhibit C-Facility 
Description, One-Line Diagram, And Site Map, including all of the following:  Seller’s 
equipment, buildings, turbines, generators, step-up transformers, output breakers, 
facilities necessary to connect to the Interconnection Point, protective and associated 
equipment, Seller’s Natural Gas Interconnection Facilities, and Seller’s natural gas 
compression, heating and filter/separation equipment and associated piping and control 
systems, above ground and underground fuel piping systems and storage facilities, and 
other tangible assets, contract rights, easements, rights of way, surface use agreements 
and other interests or rights in real estate reasonably necessary for construction, 
operation, maintenance, generation and delivery of the capacity and energy subject to 
this PPA. 

“Facility Debt” means the obligations of Seller or its Affiliates to any lender 
pursuant to the Financing Documents, or any portfolio financing, including principal of, 
premium and interest on indebtedness, fees, expenses or penalties, amounts due upon 
acceleration, prepayment or restructuring, swap or interest rate hedging breakage costs 
and any claims or interest due with respect to any of the foregoing. 

“Facility Lender” means, collectively, any lenders providing any Facility Debt and 
any successors or assigns thereto. 

“Facility Property” means all Seller’s property rights necessary for the use of the 
Facility for its intended purpose, including (i) the Facility; (ii) the Site; (iii) Seller’s 
Interconnection Facilities; (iv) the Facility collection facilities and substation; (v) Seller’s 
rights and obligations under the Interconnection Agreement; (vi) Permits, and all 
material contracts; and (vii) all Facility fixtures, equipment and personal property. 
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“Failed Capacity Test” means a capacity test of the Facility that (i) must be 
cancelled because of a Forced Outage, failure of testing equipment, inclement weather, 
or any other reason, or (ii) if conducted, substantially fails to measure accurately the 
Actual Capacity of the Facility.   

“Failed HR Test” means a heat rate test of the Facility that (i) must be cancelled 
because of a Forced Outage, failure of testing equipment, inclement weather, or any 
other reason, or (ii) if conducted, substantially fails to measure accurately the net heat 
rate of the Facility.   

“Failure to Meet Accreditation Deadline” has the meaning set forth in Section 
10.6(C)1. 

"Federal Power Act" means the provisions of 16 U.S.C. 791(A) et seq. and 
amendments or supplements thereto. 

“FERC” means the Federal Energy Regulatory Commission or any successor 
agency. 

“Financing Documents” means the loan and credit agreements, notes, bonds, 
indentures, security agreements, lease financing agreements, mortgages, deeds of 
trust, interest rate exchanges, swap agreements and other documents relating to the 
development, bridge, construction or permanent debt financing for the Facility, including 
any credit enhancement, credit support, working capital financing, portfolio financing, or 
refinancing documents, and any and all amendments, modifications, or supplements to 
the foregoing that may be entered into from time to time at the discretion of Seller in 
connection with development, construction, ownership, leasing, operation or 
maintenance of the Facility. 

“Fired Hour Charge” means [Trade Secret Data Begins…   
…Trade Secret Data Ends]. 

“Force Majeure” means an event or circumstance that prevents a Party from 
performing its obligations under this PPA, which event or circumstance (i) was not 
reasonably anticipated as of the date of this PPA, (ii) is not within the control of or the 
result of the fault or negligence of the Party claiming its occurrence, and (iii) which by 
exercise of due diligence and foresight could not reasonably have been avoided.  
Without limiting the preceding, Force Majeure shall include acts of God; floods,  
earthquakes, hurricanes, and tornadoes; sabotage; vandalism beyond that which could 
reasonably be prevented by the Party claiming Force Majeure; terrorism; war; riots; fire; 
explosion; strike, slow down or labor disruption at the Site to the extent part of a general 
strike, slow down and/or labor disruption not otherwise confined solely to the Site; to the 
extent environmental hazards which could not have reasonably been detected by the 
environmental investigations of the Party claiming Force Majeure; severe cold or hot 
weather or snow or other extreme or severe weather conditions that the affected Party 
could not have reasonably anticipated based on the time of year and applicable 
geographic location; requirements, actions or failures to act by any Governmental 
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Authority taken after the date hereof (including the adoption or change in any rule, 
regulation, Permit, or environmental constraints lawfully imposed by such Governmental 
Authority) but only if such requirements, actions, or failures to act prevent or delay 
performance; mechanical or equipment breakdown, or inability to operate, attributable to 
circumstances occurring outside of design criteria and normal operating tolerances of 
similar equipment designed to be located in the local vicinity except to the extent 
attributable to Seller’s failure to abide by Good Utility Practices; and inability, despite 
due diligence, to obtain any Permits required by any Governmental Authority; provided, 
however, that Force Majeure shall not include:  (a) inability, or excess cost, to procure 
any equipment necessary to perform the obligations of this PPA; (b) acts or omissions 
of a third party in its capacity as a contractor or customer of the Party claiming Force 
Majeure unless such acts or omissions are themselves excused by reason of Force 
Majeure; (c) mechanical or equipment breakdown, or inability to operate, attributable to 
circumstances occurring within design criteria and normal operating tolerances of 
similar equipment designed to be located in the local vicinity; or (d) changes in market 
conditions. 

“Forced Outage” means any condition at the Facility that requires the immediate 
and unplanned removal of the Facility, or some part thereof, from service, another 
outage state, or a reserve shutdown state, resulting from immediate 
mechanical/electrical/hydraulic control system trips and operator-initiated trips in 
response to abnormal Facility conditions or alarms. 

“Fuel Delivery Point” means the natural gas delivery system point at which 
Company makes available and delivers to Seller the natural gas fuel consumed by the 
Facility to produce the Contract Energy dispatched by Company as described pursuant 
to Section 5.3.  The Fuel Delivery Point shall be the outlet flange of the meter installed 
at the point of interconnection between the Natural Gas Interconnection Facilities and 
the Upstream Pipeline. 

“Full Interconnection Agreement” means the conditions set forth in the 
Interconnection Agreement have been fulfilled, removed, or waived such that the 
Interconnection Agreement is no longer conditional and allows Seller to obtain 
accreditation of the Facility as a Capacity Resource for the Planning Year of COD 
pursuant to the Transmission Authority Capacity Accreditation Requirements.  For the 
avoidance of doubt, the Interconnection Agreement shall not be deemed a “Full 
Interconnection Agreement” if it has not been accepted by FERC in accordance with 
Section 2.1 of the Interconnection Agreement. 

“GDPIPD” means the Gross Domestic Product Implicit Price Deflator, as 
published by the US Bureau of Economic Analysis of the U.S. Department of 
Commerce.  

"Generation Benefits" means existing or future environmental benefits or 
attributes, economic and other related carbon credits, carbon offsets, carbon 
allowances or benefits, renewable energy credits or green tags, carbon dioxide 
emissions credits, avoided or reduced carbon dioxide emissions, that are attributable to 

PUBLIC DOCUMENT -  
NOT PUBLIC DATA HAS BEEN EXCISED

Docket No. IP6949,E002/PA-18-702 
Attachment C - Page 80 of 143



 

A-10 

Energy generated by the Seller and sold to Company under this PPA, whether pursuant 
to or arising from any Governmental Authority or international agreement or treaty, 
provided, however, that this definition excludes any credits, offsets or other benefits 
arising out of or associated with any emission or pollutant other than carbon dioxide 
emissions. 

“Good Utility Practices” means the practices, methods, standards and acts 
engaged in or approved by a significant portion of the applicable segment of the electric 
power generation industry pertaining to facilities of the type, similar size and location to 
the Facility that, at a particular time, in the exercise of Commercially Reasonable 
judgment, in light of the facts that are known, or reasonably should have been known, at 
the time a decision was made, would have been expected to accomplish the desired 
result in a manner consistent with Applicable Law, Permits, codes, standards, 
equipment manufacturer’s recommendations, reliability, safety, environmental 
protection, economy, and expedition.  Good Utility Practices is not limited to the 
optimum practice, method, standard or act to the exclusion of all others, but rather to 
those practices, methods, standards and acts generally acceptable or approved by a 
significant portion of the applicable segment of the electric power generation industry in 
the relevant region, during the relevant period. 

“Governmental Authority” means any federal, state, local or municipal 
governmental body; any governmental, quasi-governmental, regulatory or administrative 
agency, commission, body or other authority exercising or entitled to exercise any 
administrative, executive, judicial, legislative, policy, regulatory or taxing authority or 
power; or any court or governmental tribunal. 

“GVTC Deferral Election” shall have the meaning set forth in Section 10.6(C)4. 

“GVTC Deferral Requirements” means the applicable Transmission Tariff 
requirements for deferring the capacity testing that Seller must complete and report to 
the Transmission Authority for the Facility to be accredited by the Transmission 
Authority as a Capacity Resource.  The current generation capacity deferral 
requirements are set forth in Module E-1 Resource Adequacy of the MISO OATT. 

“Hazardous Materials” means any substance, material, gas, or particulate matter 
that is regulated listed, or identified by any local Governmental Authority, any applicable 
State, or the United States of America, as hazardous, dangerous, damaging, or toxic to 
public health, public welfare, or the natural environment including, without limitation, 
protection of non-human forms of life, land, water, groundwater, and air, including any 
material or substance that is (i) defined as “toxic,” “polluting,” “hazardous waste,” 
“hazardous material,” “hazardous substance,” “extremely hazardous waste,” “solid 
waste” or “restricted hazardous waste” under any provision of local, state, or federal 
law; (ii) petroleum, including any fraction, derivative or additive; (iii) asbestos; 
(iv) polychlorinated biphenyls; (v) radioactive material; (vi) designated as a “hazardous 
substance” pursuant to the Clean Water Act, 33 U.S.C. §1251 et seq. (33 U.S.C. 
§1251); (vii) defined as a “hazardous waste” pursuant to the Resource Conservation 
and Recovery Act, 42 U.S.C. §6901 et seq. (42 U.S.C. §6901); (viii) defined as a 
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“hazardous substance” pursuant to the Comprehensive Environmental Response, 
Compensation, and Liability Act, 42 U.S.C. §9601 et seq. (42 U.S.C. §9601); 
(ix) defined as a “chemical substance” under the Toxic Substances Control Act, 
15 U.S.C. §2601 et seq. (15 U.S.C. §2601); or (x) defined as a pesticide under the 
Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. §136 et seq. 
(7 U.S.C. §136). 

"Heat Rate Adjustment" shall have the meaning set forth in Section 8.4. 

“HHV” means Higher Heat Value. 

“High Grade Collateral” or “HGC” shall have the meaning set forth in Section 
11.1(D). 

“House Power” means retail power to the Facility for purposes of Facility start-up 
or shut-down, or for any other purpose. 

“Indemnified Party” shall have the meaning set forth in Section 17.1. 

“Indemnifying Party” shall have the meaning set forth in Section 17.1. 

“Inflation Factor” means, with respect to each Commercial Operation Year, a 
fraction, the numerator of which is the GDPIPD most recently announced as of the first 
(1st) Day of such Commercial Operation Year, and the denominator of which is the 
GDPIPD as of June 1, 2018. 

“Initial HR Test” shall have the meaning set forth in Section 8.5(B). 

“Interconnection Agreement” means the separate agreement among the Seller, 
Company, and the Transmission Authority for interconnection of the Facility to the 
Transmission Authority’s System, as such agreement may be amended from time to 
time.  For purposes of this PPA, the Interconnection Agreement shall be interpreted to 
include any third party facility construction agreement or other Agreement required by 
the Transmission Authority to interconnect the Facility in accordance with the 
Transmission Tariff. 

“Interconnection Facilities” means those facilities designated in the 
Interconnection Agreement for the direct purpose of interconnecting the Facility at the 
Interconnection Point, along with any easements, rights of way, surface use agreements 
and other interests or rights in real estate reasonably necessary for the construction, 
operation and maintenance of such facilities, whether owned by Seller, the 
Transmission Authority or another entity.  This equipment is conceptually depicted in 
Exhibit C-Facility Description, One-Line Diagram, And Site Map to this PPA. 

“Interconnection Point” means the physical point within the operational authority 
of the Transmission Authority as specified in the Interconnection Agreement, at which 
electrical interconnection is made between the Facility and the Transmission Authority’s 
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System in accordance with the Transmission Authority OATT and the Interconnection 
Agreement. 

“Investment Grade” means a long-term credit rating (corporate or long-term 
senior unsecured debt) of (a) Baa3 or higher by Moody’s, and (b) BBB- or higher by 
S&P. 

"Issuer" shall have the meaning set forth in Section 11.1. 

"kW" means kilowatt. 

"kWh" means kilowatt hour. 

“Lender Consent” shall have the meaning set forth in Section 18.1. 

"Liquidated Delay Damages" means [Trade Secret Data Begins…  
…Trade Secret Data Ends] per MW of the Nameplate Capacity of the Facility per Day. 

“Local Provider” means the utility providing House Power to the Facility. 

“Locational Marginal Pricing” or “LMP” shall have the meaning set forth in the 
Transmission Tariff. 

"Maintenance Schedule" shall have the meaning set forth in Section 10.2. 

“Major Equipment Failure” means either a sudden, unexpected failure or a 
mechanical or equipment breakdown of the steam turbine generator, condenser, 
circulating water pump, or cooling tower used for the operation of the Facility that:  (i) 
substantially reduces or eliminates the capability of the Facility to produce energy, and 
(ii) is beyond the reasonable control of Seller and could not have been prevented by the 
exercise of reasonable due diligence by Seller. 

“Mankato Energy Center” means, collectively, the Facility and the MEC I Facility.  

“Material Adverse Effect” means any effect (or effects taken together) that is 
materially adverse to the present or future business, operations, assets, liabilities, 
properties, results in operations or condition (financial or otherwise), prospects, or 
property of a Party, its business, or this PPA. 

“Material Permit” means any Permit designated as a “Material Permit” on Exhibit 
F—Material Permits. 

“MEC I” shall have the meaning set forth in the first paragraph of this PPA. 

“MEC I Facility” means the Mankato Facility as defined in the MEC I PPA. 

“MEC I PPA” shall have the meaning set forth in Section 2.2. 
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“Minimum Load Starting Point” means the minimum level of operation at which 
the Facility is capable of receiving a dispatch signal unless there is a physical limitation 
to the AGC.   

"Minimum Loading" means the minimum capacity the Facility can be scheduled 
for continuous operation according to Good Utility Practices.  

“MISO” means the Midcontinent Independent Transmission System Operator, 
Inc., a non-profit Delaware corporation, or successor organization.  MISO is the current 
Transmission Authority. 

“Mortgaged Property” shall have the meaning set forth in Section 11.2(A). 

“MPUC” means the Minnesota Public Utilities Commission. 

"MW" means megawatt or one thousand kW. 

"MWh" means megawatt hours. 

“Nameplate Capacity” means 345 MW. 

“Natural Gas Interconnection Facilities” means Seller’s, or Seller’s agent’s, 
pipeline, compression and related facilities required to receive, regulate and meter 
natural gas fuel and to transport such fuel from the Fuel Delivery Point to the Facility for 
the generation of electric energy under this PPA, including those facilities required to 
heat or filter/separate such natural gas fuel as Seller, in its sole judgment, deems 
necessary to install. 

“Necessary Accredited Capacity Testing Results” means the capacity testing that 
Seller must complete and report to the Transmission Authority for the Facility to be 
accredited by the Transmission Authority as a Capacity Resource.  The current 
accredited capacity testing requirements are set forth in Module E-1 Resource 
Adequacy of the MISO OATT. 

“NERC” means the North American Electric Reliability Council or any successor 
organization. 

“Net Capability” or “NC” means the lesser of (a) three hundred forty five (345) 
MW, or (b) the net generating capability of the Facility as determined by the most recent 
capacity test thereof, adjusted to Reference Conditions.   

“Network Integration Transmission Service” or “NITS” shall have the meaning set 
forth in the Transmission Tariff. 

"Network Resource" means the applicable amount of capacity for the Facility that 
has been designated as a “network resource” under the Transmission Tariff. 
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“Network Resource Interconnection Service” or “NRIS” shall have the meaning 
set forth in the Transmission Tariff. 

"Network Upgrades" means the upgrades to any transmission facilities on the 
regional transmission system identified in the studies required pursuant to the 
Transmission Tariff. 

“Notice(s)” shall have the meaning set forth in Section 20.1. 

“Offending Party” shall have the meaning set forth in Section 20.4(B). 

“Off-Peak Months” means the months of March, April, May, October and 
November. 

“On-Peak Months” means the months of January, February, June, July, August, 
September and December. 

“Operating Committee” means one representative each from Company and 
Seller pursuant to Section 10.4. 

“Operating Procedures” means those procedures developed pursuant to 
Section 10.4, if any. 

“Operating Records” means all agreements associated with the Facility, 
operating logs, blueprints for construction, operating manuals, all warranties on 
equipment, and all documents, whether in printed or electronic format, that Seller uses 
or maintains for the operation of the Facility. 

“Operating Standards” means Company’s Operating Standards as set forth in 
Exhibit H-Operating Standards, as may be revised from time to time. 

““Parent Guaranty” shall have the meaning set forth in Section 11.1(C)3. 

“Party” and “Parties” shall have the meanings set forth in the introductory 
paragraph. 

“Permit(s)” means all applicable construction, land use, air quality, emissions 
control, environmental and other permits, licenses and approvals from any 
Governmental Authority required under Applicable Laws for construction, ownership, 
operation and maintenance of the Facility and the generation and delivery of any output 
from the Facility to Company. 

“Planning Year” means the annual capacity accreditation period that the 
Company is subject to as designated by the Transmission Authority.  Currently under 
the Transmission Tariff this period is June 1st to May 31st of the following year.  A 
Planning Year is identified by the year in which it begins.  For example, the 2018 
Planning Year begins June 1, 2018. 
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“Point of Delivery” means the physical point within the operational authority of 
Transmission Authority at which Seller makes available to Company and delivers to 
Company the Contract Capacity and Contract Energy being provided by Seller to 
Company from the Facility under this PPA as specified in Exhibit C-Facility Description, 
One-Line Diagram, And Site Map to this PPA.  The Point of Delivery shall be the dead 
end structure on the high side of Seller’s step-up transformer at the Facility. 

“PPA” shall have the meaning set forth in the introductory paragraph hereto and 
includes all amendments hereto. 

“Post-COD Damage Cap” means [Trade Secret Data Begins…  
…Trade Secret Data Ends]. 

“Post-COD Security Fund” means [Trade Secret Data Begins…  
…Trade Secret Data Ends]. 

“Pre-COD Damage Cap” means [Trade Secret Data Begins…  
…Trade Secret Data Ends].  

“Pre-COD Security Fund” means [Trade Secret Data Begins…  
…Trade Secret Data Ends]. 

“Predicted Net Heat Rate” means the predicted net heat rate for the Facility, 
stated in Btu/kWh Higher Heating Value (“HHV”), at Reference Conditions and adjusted 
to reflect the turbine manufacturer’s estimated degradation in equipment performance 
over the period of Commercial Operation from new and clean equipment conditions a 
specified in Exhibit J-Predicted Net Heat Rate Degradation Adjustment.  The initial 
Predicted Net Heat Rate at new and clean equipment conditions and at Reference 
Conditions shall be the lesser of (i) [Trade Secret Data Begins…  …Trade 
Secret Data Ends] Btu/kWh HHV or (ii) the Actual Net Heat Rate resulting from the 
Initial HR Test.  The Predicted Net Heat Rate degradation adjustment, as specified in 
Exhibit J-Predicted Net Heat Rate Degradation Adjustment, shall be used to adjust such 
initial Predicted Net Heat Rate, and thereby establish the Predicted Net Heat Rate, over 
the period. 

“Reactive Power” shall have the meaning of “Reactive Supply and Voltage 
Control” set forth in the Transmission Tariff.  

“Reference Conditions” means the Facility operating  in ambient conditions used 
to establish the Predicted Net Heat Rate to provide a reference for adjustment in 
determining the Actual Net Heat Rate from heat rate testing of the Facility pursuant to 
Section 8.5.  The ambient Reference Conditions for the Facility shall be an ambient 
temperature of 6.0 degrees Fahrenheit (F), 68% ambient relative humidity, and standard 
ambient pressure (14.696 psia at mean sea level) adjusted to the Site elevation of 800 
feet above mean sea level. 

“Re-mobilization Costs” has the meaning set forth in Section 2.3(B). 
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“Replacement Power Costs” means the costs incurred by Company that are 
necessary to replace the products and services that Seller was required to provide 
under this PPA, but failed to so provide, less the sum of any payments from Company 
to Seller, under this PPA, and costs of fuel that were eliminated as a result of such 
failure; provided, however, that the net amount shall never be less than zero in any hour 
and if the calculation for any hour results in a number less than zero, the number for 
such hour shall be deemed to be zero.  Replacement Power Costs shall be determined 
on an hourly basis and shall equal the sum of all hours where the following calculation 
achieves a positive number.   

Replacement Power Costs = (A + B + C) – D, where 

“A” is the product of (x) the number of MW of capacity derived by subtracting the 
number of MW of capacity that qualifies for capacity credit actually made available to 
Company from the Contract Capacity, and (y) the applicable market price for capacity 
made available to Company’s system plus any other associated costs and penalties 
arising out of Seller’s failure to perform;  

“B” is the product of the number of MWh of energy purchased by Company 
associated with the replacement capacity and the applicable market price for energy 
delivered to Company’s system at a point nearest to the Point of Delivery for the hour 
plus any other associated costs and penalties arising out of Seller’s failure to perform; 
and 

“C” an amount equal to the actual cost of transmission, ancillary services, fuel 
and fuel transportation and related penalties that could not be avoided or mitigated and 
transaction charges to deliver reasonably available energy to Company in amounts 
equal to the number of MWh for which Replacement Power Costs are owed; 

“D” is the sum of any payments from Company to Seller, under this PPA that 
would have been made but were eliminated as a result of such failure and any costs of 
fuel that can be reasonably avoided by Company to obtain replacement energy. 

“Reported Availability” shall have the meaning set forth in Section 10.1(B)(2). 

“ROFO Notice” shall have the meaning set forth in Section 19.2(A). 

“SCADA” means supervisory control and data acquisition. 

“Scheduled Termination Date” means through and including the last Day of a 
Planning Year on or immediately after the twentieth (20th) anniversary of the COD. 

"Scheduled Maintenance Energy" shall have the meaning set forth in Section 8.1. 

“Scheduled Outage/Derating” means a planned interruption/reduction of the 
Facility’s generation that both (i) has been coordinated in advance with Company, with a 
mutually agreed start date and duration, (ii) is required for inspection, or preventive or 
corrective maintenance, and (iii) complies with the Transmission Authority scheduling 
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requirements as set forth in the Transmission Authority Business Practices Manual for 
Outage Operations. 

“Scheduling Charge” means the product of [Trade Secret Data Begins… 
…Trade Secret Data Ends] multiplied by the Inflation Factor. 

“Security Fund” means the letter of credit, escrow fund, guaranty and/or other 
collateral that Seller is required to establish and maintain, pursuant to Section 11.1, as 
security for Seller’s performance under this PPA. 

 “Seller’s Reimbursable Transmission Costs” means all the engineering, design, 
procurement, and construction costs Seller incurs for transmission facilities required 
under the Interconnection Agreement, and the costs Seller shall incur for Network 
Upgrades associated with Company obtaining firm NITS for the Facility. 
  

“Shut-Down Period” means any period during which the Facility has completed 
its run schedule, is taken off AGC, and ramps down to breaker open. 

“Site” means the parcel of real property on which the Facility will be constructed 
and located, including any easements, rights of way, surface use agreements and other 
interests or rights in real estate reasonably necessary for the construction, operation 
and maintenance of the Facility.  The Site is more specifically described in Exhibit C-
Facility Description, One-Line Diagram, And Site Map to this PPA. 

“Site Permit” means any Permit, or any amendment to an existing Permit, 
required by Applicable Law to authorize the construction and siting of the Facility at the 
Site.  

“Start-Up Period” means any period during which the Facility is ramping from 
breaker close to its Minimum Load Starting Point. 

“State Regulatory Agency” means the North Dakota Public Service Commission, 
and any successor agency thereof. 

“State Regulatory Approval” means a final, non-appealable written order of the 
North Dakota Public Service Commission making the affirmative determination that 
Company’s execution of this PPA is reasonable, in the public interest, and all costs 
incurred under this PPA are recoverable from the retail customers pursuant to 
Applicable Law, subject only to the requirement that the State Regulatory Agency 
retains ongoing prudency review of Company’s performance and administration of this 
PPA. 

“Step-in Rights” means Company’s right, but not the obligation, to assume 
control and operate the Facility as agent for Seller (whether voluntary or involuntary) in 
accordance with Seller’s right, obligations, and interest under this PPA.  

"Subordinated Mortgage" shall have the meaning set forth in Section 11.2(A). 
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“Successful Start” means, in response to a request from Company to start the 
Facility, Seller’s start and operation of the Facility that:  (i) achieves the Minimum 
Loading level for the requested operating configuration within the greater of (a) two 
hundred thirty (230) minutes after the time Company requested the turbine start to begin 
or (b) the operating parameters of the air Permit, and (ii) upon achieving the 
aforementioned Minimum Loading level, generates continuously for a period of not less 
than one hour while synchronized to the Transmission Authority’s System at or above 
such Minimum Loading level without experiencing any abnormal operating conditions. 

“Term” means the period of time during which this PPA shall remain in full force 
and effect as further defined in Article 2. 

“Test Energy” means that energy which is produced by the Facility, delivered to 
Company at the Point of Delivery, and purchased by Company pursuant to Section 4.4 
in order to perform testing of the Facility. 

“Test Energy Rate” means [Trade Secret Data Begins…  
 …Trade Secret 

Data Ends]. 

“Tolling Price” means [Trade Secret Data Begins…  …Trade Secret 
Data Ends]. 

“Transmission Authority” means collectively those entities owning and/or 
operating the interconnected transmission system applicable to Seller and the Facility 
pursuant to the Transmission Tariff, including (i) Midcontinent Independent 
Transmission System Operator, Inc. (“MISO”), a non-profit, Delaware corporation, or 
successor organization and (ii) all entity(s) responsible under the Interconnection 
Agreement for providing the transmission lines, any Interconnection Facilities and other 
equipment and facilities with which the Facility interconnects at the Interconnection 
Point and transmission system. 

“Transmission Authority Capacity Accreditation Requirements” means the 
applicable Transmission Tariff requirements for accreditation of the capacity of new 
generation added to the Transmission Authority’s System.  The current capacity 
accreditation requirements are set forth in Module E-1 Resource Adequacy of the MISO 
OATT. 

“Transmission Authority’s System” means the contiguously interconnected 
electric transmission and sub-transmission facilities over which the Transmission 
Authority has rights (by ownership or contract) to provide bulk transmission of capacity 
and energy from the Interconnection Point. 

“Transmission Tariff” means the applicable open access transmission tariff of the 
Transmission Authority, as amended from time to time.  The current Transmission Tariff 
is the MISO OATT. 

“Turbine Start Payment” shall have the meaning set forth in Section 8.6. 
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“Turbine Start Price” means [Trade Secret Data Begins…  …Trade 
Secret Data Ends] per Successful Start. 

“UCP” shall have the meaning set forth in Exhibit G-1, Form of Letter of Credit. 

“Unrecovered Costs for Early Termination” has the meaning set forth in Section 
2.4(A). 

“Upstream Pipeline” means Northern Natural Gas, the interstate natural gas 
pipeline interconnecting to the Facility at the Fuel Delivery Point and providing 
Acceptable Natural Gas Fuel to the Facility in accordance with its applicable tariff. 

“Wenck Environmental Assessments”  means the following Environmental 
Assessments performed by Wenck Associates, Inc.:  Phase I Environmental Site 
Assessment—Mankato Energy Center Site, Mankato, Minnesota (September 2003); 
Limited Phase II Environmental Site Assessment—Mankato Energy Center Site, 
Mankato, Minnesota (December 2003); Phase I Environmental Site Assessment—
Residential Property, 3274 Third Avenue, Mankato Minnesota (July 2004); Phase I 
Environmental Site Assessment—Remote Equipment Area, County Road 5 and 
Industrial Drive, Line Township, Minnesota (April 2005); Phase I Environmental Site 
Assessment—Pipeline Corridor, Mankato, Minnesota (July 2005); Phase I 
Environmental Site Assessment—Mankato Energy Center, LLC.  1 Fazio Lane, 
Mankato, Minnesota (August/September 2009); Phase I Environmental Site 
Assessment—Mankato Energy Center, LLC.  Natural Gas Pipeline Corridor, Mankato, 
Minnesota (August, 2009); Phase I Environmental Site Assessment—Mankato Energy 
Center, LLC.  Water Pipeline Within Section 31, T109N, R26W and Section 7, T108N, 
R26W, Mankato, Minnesota (August 2009). 
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EXHIBIT B 
 

CONSTRUCTION MILESTONES 
 

All Construction Milestones are subject to extension in accordance with the terms of the 
PPA. 

Construction 
Milestone Outcome 

[Trade Secret Data 
Begins…  

  Company shall have obtained State Regulatory Approval. 

 

Seller and all required counterparties have executed major 
procurement contracts, the Construction Contract (Limited Notice 
To Proceed Only), any operating agreements, and the 
Interconnection Agreement needed to commence construction of 
the Facility. 

 
Seller shall have achieved closing on financing for the Facility or 
provided Company with proof of financial capability to construct 
the Facility. 

 Seller shall have laid the foundation for generating facilities and 
step-up transformation facilities. 

 The turbine(s)/generator(s)/step-up transformer shall have been 
delivered to, and set on foundation at, the Site. 

  

 All Network Upgrades associated with obtaining NITS are 
completed.   

 
All fuel supply and transportation arrangements have been put in 
place and fuel interconnection facilities in have been constructed 
and are operational. 

 Seller shall have constructed Seller’s Interconnection Facilities 
and such facilities are capable of being energized 

 Commissioning of the Facility commences. 

 Seller shall have obtained either (i) unconditional ERIS and 
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unconditional NITS, or (ii) unconditional NRIS. 

 Seller shall have obtained MISO accreditation of the Facility as a 
Capacity Resource 

 Commercial Operation Milestone 

…Trade Secret 
Data Ends]  

June 1, 2018 Commercial Operation Date 
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EXHIBIT C 
 

FACILITY DESCRIPTION, ONE-LINE DIAGRAM, AND SITE MAP 

Site Location 

The Facility will be located on a 25-acre site within the Mankato city limits in Blue Earth 
County, Minnesota, northwest of the County Highway 5 and Summit Avenue 
intersection.  A one-line diagram of the Facility and site map is included in this Exhibit. 
 

General 

The Facility will consist of a combustion turbine generator (CTG) and heat recovery 
steam generator (HRSG) and associated balance of plant items required to supplement 
the MEC I Facility’s 1x1x1 configuration to achieve a 2x2x1 configured plant.  The 
Facility’s CTG and HRSG will combust natural gas only. 
 

Major New Equipment 

The Facility’s equipment will include: one (1) 501FD CTG, one (1) new generator step 
up transformer, one (1) natural gas, supplementary fired HRSG, plus associated 
switchgear, motor control centers, water treatment, and an expansion to the existing 
evaporative cooling tower. 
 

Support Buildings 

The existing administration/maintenance/warehouse/control building will be used for any 
Facility activities.  Additionally, the existing water treatment building will be used to 
house any additional demineralization equipment and water lab equipment need to 
support the expanded operations. 
 

Water 

The Facility will make use of existing infrastructure to receive and discharge water.   
Gray water will be provided by the City of Mankato Municipal Wastewater Treatment 
Plant. Additional wastewater treatment facilities are located at the municipal treatment 
plant which is approximately one mile due south from the Facility.  Two existing 
pipelines will transport gray water to the Facility and return discharged water from the 
Facility.  The wastewater facilities are owned by the City of Mankato.  Potable water is 
provided by the City of Mankato’s water distribution system. 
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Gas Interconnection 

A 20-inch natural gas lateral was constructed to provide fuel to the MEC I Facility and 
the Facility.  The lateral connects to the Northern Natural Gas system which is located 
approximately 3.5 miles to the East of the Facility. The lateral is capable of serving the 
fuel requirements for the Facility and the MEC I Facility. 
 

Electrical Interconnection 

As described in the Interconnection Agreement, as may be amended from time to time, 
which as of August 29, 2014 provides as follows: 
 
The Facility will be interconnected to Company’s Wilmarth Substation, located 
approximately 2,500 feet west of the Facility, via a new 115 kV circuit.    
 
Point of Interconnection.  The Facility’s point of interconnection is identified in the 
Interconnection Agreement.  Currently, the point of interconnection is identified as the 
point where the transmission owner’s new 115 kV line from the Mankato substation 
connects with the dead-end A-frame structure at the high side of the Facility’s step-up 
transformer.     
 
Interconnection Facilities (including metering equipment) to be constructed by 
Facility.  The Facility’s interconnection facilities are identified in the Interconnection 
Agreement, and currently are identified as requiring the following:  one  115 kV breaker, 
and new line relaying and associated protection and metering equipment on Facility’s 
side of the new 115 kV point of interconnection. 
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EXHIBIT D 
 

NOTICES AND CONTACT INFORMATION 

 
Company Seller 

Notices: 
 
Tim Kawakami 
Director, Purchased Power 

Xcel Energy Services Inc. 
1800 Larimer Street, Suite 1000 
Denver, CO  80202 
Phone:  303-571-2748 
Email:  tim.kawakami@ 

              xcelenergy.com 
Fax:  303-571-2913 
 

Jeff Klein 
Manager, Structured Purchases  

Xcel Energy Services Inc. 
1800 Larimer Street, Suite 1000 
Denver, CO  80202 
Phone:  303-571-2732 
Email:  jeffrey.klein@xcelenergy.com 
Fax:  303-571-2913 
 

Jeanette Schuck 
Purchased Power Analyst 

Xcel Energy Services Inc. 
1800 Larimer Street, Suite 1000 
Denver, CO 80202 
Phone:  303-571-7428 
Email:  jeanette.r.schuck@ 

              xcelenergy.com 
Fax:  303-571-2913 

Notices: 
 
Mankato Energy Center II, LLC 
Attention:  Vice President East Power  
  Trading 
717 Texas Avenue, Suite I 000 
Houston, TX 77002 
Email:  CommodityContracts@ 
  calpine.com 
Facsimile: 713-830-8751 
 
Mankato Energy Center II, LLC 
Attention:  Risk Management Counsel 
717 Texas Avenue, Suite I 000 
Houston, TX 77002 
Email:  CommodityContracts@ 
  calpine.com 
Facsimile: 713-325-1508 

Operating Committee 
Representative: 
 
Jeff Klein 
Manager, Structured Purchases  

Xcel Energy Services Inc. 
1800 Larimer Street, Suite 1000 
Denver, CO  80202 
Phone:  303-571-2732 
Email:  jeffrey.klein@xcelenergy.com 

Operating Committee 
Representative: 
 
Asset Manager 
c/o Calpine Corporation 
East Region Office 
500 Delaware Avenue, Suite 600 
Wilmington, DE  19801 
Phone: 302-468-5340 
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Fax:  303-571-2913 
 
Alternate: 
Jeanette Schuck 
Purchased Power Analyst 

Xcel Energy Services Inc. 
1800 Larimer Street, Suite 1000 
Denver, CO 80202 
Phone:  303-571-7428 
Email:  jeanette.r.schuck@ 
        xcelenergy.com 
Fax:  303-571-2913 

Real-Time Contact Information 
 
Real-time Communications Contact 
Real-time Generation Dispatch desk  
(24 hour coverage) 
Mark Schultz, or Shift Operator 
Phone:  303-571-7426 
Fax:  303-571-7305 
E-mail:  mark.schultz@xcelenergy.com 
 
Transmission Operation Contact 
Position: Real Time Transmission 
Operations 
Todd Sarkinen, or Shift Operator 
Phone:  612-321-7432 
FAX:  303-571-7305 
E-mail:  todd.k.sarkinen@ 
             xcelenergy.com 

Real-Time Contact Information 
 
Calpine 24-hour Desk 
Calpine Corporation 
717 Texas Avenue, Suite 1000 
Houston, TX  77002 
Phone:  713-830-2083 
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EXHIBIT E 
 

INSURANCE COVERAGE 

Type of Insurance Minimum Limits of Coverage 
Commercial General Liability 
(CGL) and commercial umbrella 

$11,000,000 combined single limit each 
occurrence and the aggregate, where 
applicable. 

 
CGL insurance shall be written on ISO occurrence form CG 00 01 01 96 (or a substitute form 
providing equivalent coverage) and shall cover liability arising from premises, operations, 
independent contractors, products/completed operations, contracts, property damage, personal 
injury and advertising injury, and liability assumed under an insured contract (including the tort 
liability of another assumed in a business contract), all with limits as specified above.  CGL 
insurance shall include ISO endorsement CG 24 17 (or an equivalent endorsement) which 
modifies the definition of “Insured contract” to eliminate the exclusion of easement or license 
agreements in connection with construction or demolition operations on or within 50 feet of a 
railroad.  There shall be no endorsement or modification of the CGL insurance limiting the scope 
of coverage for liability arising from explosion, collapse, or underground property damage. 

Company shall be included as an insured under the CGL policy, using ISO additional insured 
endorsement CG 20 10 (or a substitute providing equivalent coverage), and under the 
commercial umbrella insurance.  The commercial umbrella insurance shall provide coverage 
over the top of the CGL insurance, the Business Automobile Liability insurance, and the 
Employers Liability insurance. 

The CGL and commercial umbrella insurance to be obtained by or on behalf of Seller shall be 
endorsed substantially (by blanket endorsement or otherwise) as follows: 

Such insurance as afforded by this policy for the benefit of Company shall be 
primary as respects any claims, losses, damages, expenses, or liabilities arising 
out of this PPA, and insured hereunder, and any insurance carried by Company 
shall be excess of and noncontributing with insurance afforded by this policy. 

Business Automobile Liability $1,000,000 combined single limit (each 
accident), including all Owned, Non-Owned, 
Hired and Leased Autos. 

 
Business Automobile Liability insurance shall be written on ISO form CA  00 01, CA 00 05, CA 
00 12, CA 00 20, or a substitute form providing equivalent liability coverage.  If necessary, the 
policy shall be endorsed to provide contractual liability coverage equivalent to that provided in 
the 1990 and later editions of CA 00 01. 

Workers Compensation Statutory Requirements.  Seller may comply 
with these requirements through the use of a 
qualified self-insurance plan. 
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Type of Insurance Minimum Limits of Coverage 
Employers Liability $1,000,000 each accident for bodily injury by 

accident, or $1,000,000 each employee for 
bodily injury by disease. 

 
 
Builder’s Risk Replacement value of the Facility. 

 
Builder’s Risk insurance, or an installation floater, shall include coverage for earthquake and 
flood, collapse, faulty workmanship, materials and design, testing of machinery or equipment, 
freezing or changes in temperature, debris removal, and partial occupancy, with sublimits as 
appropriate. 

All-Risk Property insurance 
covering physical loss or damage 
to the Facility 

Full replacement value of the Facility.  A 
deductible may be carried which deductible shall 
be the absolute responsibility of Seller. 

 
All-Risk Property insurance shall include:  (i) coverage for fire, flood, wind and storm, tornado 
and earthquake with respect to facilities similar in construction, location and occupancy to the 
Facility, with sublimits of no less than $10,000,000 each for flood and earthquake; and (ii) Boiler 
and Machinery insurance covering all objects customarily subject to such insurance, including 
boilers and turbines, in an amount equal to their full replacement value. 

Business Interruption insurance Amount required to cover Seller’s continuing or 
increased expenses, resulting from full 
interruption, for a period of 12 calendar months. 

 
Business Interruption insurance shall cover loss of revenues or the increased expense to 
resume operations attributable to the Facility by reason of total or partial suspension or delay of, 
or interruption in, the operation of the Facility as a result of an insured peril covered under 
Property insurance as set forth above, to the extent available on Commercially Reasonable 
terms as determined by Company, subject to a deductible that shall be the responsibility of 
Seller.  Notwithstanding any other provision of this PPA, Seller shall not be required to have 
Business Interruption insurance until the Commercial Operation Date. 
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EXHIBIT F 
 

MATERIAL PERMITS 

1. Air Permit 

2. Site Permit 

3. [Reserved]
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EXHIBIT G 
 

FORM OF SECURITY DOCUMENTS
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EXHIBIT G-1 
 

FORM OF LETTER OF CREDIT 
 

LETTERHEAD OF ISSUING BANK 

 
Irrevocable Standby Letter of Credit 
No:_______ 
 
Beneficiary: 

Date of Issuance: 
 ____________________ 
Initial Expiration Date: [Must be at least 
one year after date of issuance] 
 
Applicant: 

 
As the Issuing Bank (“Issuer”), we, [Name of Issuing Bank], hereby establish this 
irrevocable Standby Letter of Credit No. _____ (this "Letter of Credit") in favor of 
the above-named beneficiary (“Beneficiary”) for the account of the above-named 
applicant (“Applicant”) in the amount of USD $__________ 
(____________________________  U.S. Dollars). 

Beneficiary may draw all or any portion of this Letter of Credit at any time and 
from time to time, and Issuer will make funds available to Beneficiary, upon 
presentation of the following documents (collectively, the “Presentation 
Documents”): 

1. Beneficiary’s draft(s) at sight in substantially the form attached hereto as 
Exhibit “A” (“Sight Draft”), drawn on Issuer and signed on behalf of 
Beneficiary, with Beneficiary’s signatory indicating his or her title or other 
official capacity; 

2. This Letter of Credit; and 

3. A statement signed by an authorized officer or representative of 
Beneficiary substantially as follows:  

“The undersigned hereby certifies that (i) I am duly authorized to 
execute this document on behalf of Northern States Power 
Company, (ii) the amount of the draft accompanying this 
certification is an undisputed amount due and owing to Northern 
States Power Company by virtue of a breach by Mankato 
Energy Center II, LLC under the terms of the Power Purchase 
Agreement dated as of _______________________________, 
and (iii) all applicable notice-and-cure periods have expired.”  

or as follows: 

“The undersigned hereby certifies that (i) I am duly authorized to 
execute this document on behalf of Northern States Power 
Company, and (ii) Northern States Power Company has 
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received notice that this Letter of Credit will not be extended 
beyond its Expiry Date, and Mankato Energy Center II, LLC has 
failed to provide alternate security to Northern States Power 
Company as required under the Power Purchase Agreement 
dated as of _________________________________ within ten 
(10) days prior to the Expiry Date of the Letter of Credit.”  

No documents other than the Presentation Documents will be required to be 
presented.  Issuer will effect payment under this Letter of Credit within three (3) 
banking days following the date of Issuer’s receipt of the required Presentation 
Documents.  Payment shall be made in U.S. Dollars with Issuer’s own funds in 
immediately available funds. 

Issuer will honor any Sight Draft presented in compliance with the terms of this 
Letter of Credit at the Issuer’s letterhead office, the office located at 
______________________ or any other full service office of the Issuer on or 
before the above-stated expiration date, as such expiration date may be 
extended hereunder.  Partial and multiple draws and presentations are permitted 
on any number of occasions.  Following any partial draw, Issuer will endorse this 
Letter of Credit and return the original to Beneficiary. 

Issuer acknowledges that this Letter of Credit is issued pursuant to the provisions 
of that certain Power Purchase Agreement between Beneficiary and Applicant 
dated as of _______________, 20__ (as the same may have been or may be 
amended from time to time, the “PPA”).  Notwithstanding any reference in this 
Letter of Credit to the PPA or any other documents, instruments or agreements, 
or references in the PPA or any other documents, instruments or agreements to 
this Letter of Credit, this Letter of Credit contains the entire agreement between 
Beneficiary and Issuer relating to the obligations of Issuer hereunder. 

This Letter of Credit will be automatically extended each year without 
amendment for a period of one (1) year from the expiration date hereof, as 
extended, unless at least thirty (30) days prior to the expiration date, Issuer 
notifies Beneficiary by registered mail that it elects not to extend this Letter of 
Credit for such additional period.  Notice of non-extension will be given by Issuer 
to Beneficiary at Beneficiary’s address set forth herein or at such other address 
as Beneficiary may designate to Issuer in writing at Issuer’s letterhead address.  
The date on which this Letter of Credit expires (as such date may be extended 
pursuant to this paragraph) is referred to herein as the “Expiry Date.” 

This Letter of Credit is not transferable or assignable by Beneficiary, except that 
this Letter of Credit may be transferred in its entirety to, and only to, any 
transferee who has succeeded to Beneficiary’s rights under the PPA, and 
notwithstanding any contrary provision in the UCP, such transferred Letter of 
Credit may be successively so transferred.  Issuer agrees that it will affect any 
transfers immediately upon presentation to Issuer of this Letter of Credit and a 
completed written transfer request in a form acceptable to Issuer in Issuer’s sole 
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discretion.  Any transfer fees assessed by Issuer will be payable solely by 
Beneficiary. 

Issuer waives any rights it may have, at law or otherwise, to subrogate to any 
claims Beneficiary may have against Applicant or Applicant may have against 
Beneficiary. 

This Letter of Credit is subject to the uniform customs and practice for 
documentary credits (2007 Revision), International Chamber of Commerce 
publication No. 600 (The “UCP”), except to the extent that the terms hereof are 
inconsistent with the provisions of the UCP, including but not limited to Articles 
14(b) and 36 of the UCP, in which case the terms of this Letter of Credit shall 
govern.  With respect to Article 14(b) of the UCP, Issuer shall have a reasonable 
amount of time, not to exceed three (3) banking days following the date of 
Issuer’s receipt of documents from Beneficiary (to the extent required herein), to 
examine the documents and determine whether to take up or refuse the 
documents and to inform Beneficiary accordingly. 

In the event of an act of God, riot, civil commotion, insurrection, war or any other 
cause beyond Issuer’s control that interrupts Issuer’s business and causes the 
place for presentation of this Letter of Credit to be closed for business on the last 
day for presentation, the expiry date of this Letter of Credit will be automatically 
extended without amendment to a date thirty (30) calendar days after the place 
for presentation reopens for business. 
 

ISSUER: 
 

By: _____________________ 
Authorized Signature 
 
Name: ______________________ 
Its: ______________________ 
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EXHIBIT “A” 
TO LETTER OF CREDIT  

 
SIGHT DRAFT 

 
 

Draft Number __________________ 
$____________________________ 
 
 At sight, pay to the order of [Name of Beneficiary to be inserted], the amount of 
USD $____________ (__________________ and 00/100ths U.S. Dollars). 
 
 Value received and charged to the account of: [Name of Issuer and address].  
Drawn under [Name of Issuer to be inserted]  Standby Letter of Credit No. 
______________. 
 
 

Dated: _________, 20__ 
 
[Name of Beneficiary to be inserted] 
 
By:__________________ 
 
Name:_______________ 
Its Authorized Representative and [Title 
or Other official Capacity to be 
inserted] 

 
 Account:   [Applicant to be inserted] 
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EXHIBIT G-2 
 

FORM OF GUARANTY 
 

This Guaranty is executed and delivered as of this _____ day of ___________, 
20__ by _____________________., a _____________  (“Guarantor”), in favor of 
____________________________ (“Company”), in connection with the performance by 
______________________________, a ______________ [limited liability company] 
(“Seller”) of a Power Purchase Agreement dated ___________________, 20____ 
between Seller and Company (the “PPA”). 

- RECITALS - 

A. Seller is planning to construct, own, and operate an electric generation 
facility having Nameplate Capacity of approximately ____ MW to be located in 
______________ County, __________ (the “Facility”). 

B. Seller and Company have entered into the PPA for the purchase and sale 
of capacity and electrical energy from the Facility on the terms and conditions set forth 
therein. 

Seller is controlled by Guarantor.  Guarantor expects to derive substantial 
benefits from the performance of the PPA by Seller and Company.  To induce Company 
to enter into the PPA and consummate the purchase and sale of electrical energy 
contemplated by the PPA, Guarantor has agreed to guarantee the obligations of Seller 
as provided in this Guaranty. 

NOW, THEREFORE, in consideration of the foregoing, Guarantor agrees as 
follows: 

- AGREEMENT - 

1. Guaranty.  Subject to the provisions of this Guaranty, including any 
applicable exceptions or limitations, Guarantor hereby absolutely, irrevocably, 
unconditionally, and fully guarantees to Company the due, prompt, and complete 
observance, performance, and discharge of each and every payment obligation of 
Seller under the PPA, whether incurred before or after the date of delivery of this 
Guaranty (the “Obligations”).  This is a guaranty of payment, not of collection, and as 
such, Company shall not be required to institute, pursue, or exhaust any remedies 
against Seller before instituting suit, obtaining judgment, and executing thereon against 
Guarantor under this Guaranty. 

2. Maximum Liability.  Notwithstanding anything herein to the contrary, 
Guarantor’s maximum liability under this Guaranty shall be limited to ($US_______). 

3. Rights of Company.  Guarantor hereby grants to Company, in Company’s 
discretion and without the need to notify or obtain any consent from Guarantor, and 
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without termination, impairment, or any other effect upon Guarantor’s duties hereunder, 
the power and authority from time to time: 

(a) to renew, compromise, extend, accelerate, or otherwise change, 
substitute, supersede, or terminate the terms of performance of any of the Obligations, 
in each case in accordance with the PPA, except that any such renewal, compromise, 
extension, acceleration or other change shall not enlarge  Guarantor’s obligations under 
this Guaranty and Guarantor shall have the benefit of any such renewal, compromise, 
extension, acceleration or other change as Seller (e.g., if Seller’s time for payment of an 
Obligation has been extended, Guarantor shall have no obligation under this Guaranty 
to make payment of such Obligation until such time as Seller is required under the 
extension to make payment); 

(b) to grant any indulgences, forbearances, and waivers, on one or more 
occasions, for any length of time, with respect to Seller’s performance of any of the 
Obligations; and 

(c) to accept collateral, further guaranties, and/or other security for the 
Obligations, and, if so accepted, then to impair, exhaust, exchange, enforce, waive, or 
release any such security. 

4. Performance.  If any of the Obligations are not performed according to the 
tenor thereof, and any applicable notice and cure period provided by the PPA has 
expired (“Default”), Guarantor shall immediately upon receipt of written demand by 
Company (a) perform or cause Seller to perform the Obligation in Default, and (b) pay, 
reimburse, and indemnify Company against any liabilities, damages, and related costs 
(including attorneys’ fees) incurred by Company as a result of any efforts to collect or 
enforce any valid obligations under this Guaranty all in such manner and at such times 
as Company may reasonably direct.  All payments hereunder shall be made without 
reduction, whether by offset, payment in escrow, or otherwise, except to the extent of 
any defenses to payment or performance which Seller may have under the PPA (other 
than defenses arising out of the bankruptcy, insolvency, dissolution or liquidation of 
Seller, the power or authority of Seller to enter into the PPA, and to perform the 
Obligations, and the lack of validity or enforceability of the PPA or any other documents 
executed in connection with the PPA).   

5. Satisfaction.  Satisfaction by Guarantor of any duty hereunder incident to a 
particular Default or the occurrence of any other Default shall not discharge Guarantor 
except with respect to the Default satisfied, it being the intent of Guarantor that this 
Guaranty, subject to any applicable limitations or exceptions hereunder, be continuing 
until such time as all of the Obligations have irrevocably been discharged in full, at 
which time this Guaranty shall automatically terminate.  If at any time the performance 
of any Obligation by Seller or Guarantor is rescinded or voided under the federal 
Bankruptcy Code or otherwise, then Guarantor’s duties hereunder shall continue and be 
deemed to have been automatically reinstated, restored, and continued with respect to 
that Obligation, as though the performance of that Obligation had never occurred, 
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regardless of whether this Guaranty otherwise had terminated or would have been 
terminated following or as a result of that performance. 

6. Notice of Acceptance.  Guarantor waives and acknowledges notice of 
acceptance of this Guaranty by Company. 

7. Waivers by Guarantor.  Guarantor hereby waives and agrees not to assert 
or take advantage of: 

(a) all set-offs, counterclaims, and, subject to Section 4 above, all 
presentments, demands for performance, notices of non-performance, protests, and 
notices of every kind that may be required by Applicable Laws; 

(b) any right to require Company to proceed against Seller or any other 
person, or to require Company first to exhaust any remedies against Seller or any other 
person, before proceeding against Guarantor hereunder; 

(c) any defense based upon an election of remedies by Company, subject to 
Company’s obligation to reasonably mitigate damages; 

(d) any duty of Company to protect or not impair any security for the 
Obligations; 

(e) the benefit of any laws limiting the liability of a surety; 

(f) any duty of Company to disclose to Guarantor any facts concerning Seller, 
the PPA or the Project, or any other circumstances, that would or allegedly would 
increase the risk to Guarantor under this Guaranty, whether now known or hereafter 
learned by Company, it being understood that Guarantor is capable of and assumes the 
responsibility for being and remaining informed as to all such facts and circumstances; 
and 

(g) until all Obligations in Default have been fully paid and/or performed, any 
rights of subrogation, contribution, reimbursement, indemnification, or other rights of 
payment or recovery for any payment or performance by it hereunder.  For the 
avoidance of doubt, if any amount is paid to Guarantor in violation of this provision, such 
amount shall be held by Guarantor for the benefit of, and promptly paid to, Company. 

8. Termination and Release.  This Guaranty shall terminate on the date (the 
“Termination Date”) that is the earlier of (i) thirty (30) days after prior written notice of 
termination of this Guaranty has been received by Company, or (ii) the date when all 
Obligations have been paid; provided, however, that this Guaranty shall continue to 
remain in force following the Termination Date with respect to any Obligations of Seller 
arising on or prior to the Termination Date. 

9. Release and Assignment.  Upon (i) the transfer or assignment by Seller of 
the PPA or any rights thereunder to any third party that is not an Affiliate (as defined in 
the PPA) of Guarantor whereby Seller is released from or relieved of its obligations 
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under the PPA pursuant to the terms of the PPA or (ii) a Change of Control (as defined 
in the PPA) of Seller that results in Seller no longer being a direct or indirect subsidiary 
of Guarantor, Guarantor’s obligations under this Guaranty shall be released and 
discharged, except with respect to Guarantor’s guarantee of any Obligations of Seller 
arising on or prior to the effective date of such assignment or Change of Control.  
Company hereby agrees to enter into a mutually acceptable agreement to evidence, or 
otherwise provide adequate assurance of, any such release or discharge.  Subject to 
the foregoing in this Section 9, Guarantor may not assign this Guaranty or its obligations 
hereunder without the prior written consent of Company, which consent of Company 
shall not be unreasonably withheld or delayed. 

10. Cumulative Remedies.  The rights and remedies of Company hereunder 
shall be cumulative and not alternative to any other rights, powers, and remedies that 
Company may have at law, in equity, or under the PPA.  The obligations of Guarantor 
hereunder are independent of those of Seller and shall survive unaffected by the 
bankruptcy of Seller.  Company need not join Seller in any action against Guarantor to 
preserve its rights set forth herein. 

11. Representations and Warranties.  Guarantor represents and warrants to 
Company as follows: 

(a) Guarantor is a corporation, duly organized, validly existing, and in good 
standing under the laws of the state of its incorporation.  Seller is a direct or indirect 
subsidiary of Guarantor.  Guarantor has all necessary corporate power and authority to 
execute and deliver this Guaranty and to perform its obligations hereunder. 

(b) The execution, delivery and performance of this Guaranty has been duly 
and validly authorized by all corporate proceedings of Guarantor and is not in violation 
of any law, judgment of court or government agency .  This Guaranty has been duly and 
validly executed and delivered by Guarantor and constitutes a legal, valid and binding 
obligation of Guarantor, enforceable against Guarantor in accordance with its terms. 

12. Collection Costs.  Guarantor hereby agrees to pay to Company, upon 
demand, all reasonable attorneys’ fees and other expenses which Company may 
expend or incur in enforcing this Guaranty against Guarantor, whether or not suit is 
filed. 

13. Severability.  Should any one or more provisions of this Guaranty be 
determined to be illegal or unenforceable, all other provisions nevertheless shall be 
effective. 

14. Waiver or Amendment.  No provision of this Guaranty or right of Company 
hereunder can be waived, nor can Guarantor be released from Guarantor’s duties 
hereunder, except by a writing duly executed by Company.  This Guaranty may not be 
modified, amended, revised, revoked, terminated, changed, or varied in any way 
whatsoever except by the express terms of a writing duly executed by Company or as 
expressly provided herein. 
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15. Successors and Assigns.  This Guaranty shall inure to the benefit of and 
bind the successors and assigns of Company and Guarantor. 

16. Governing Law and Limitation of Liability.  THIS GUARANTEE SHALL BE 
GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE 
STATE OF NEW YORK WITHOUT REFERENCE TO CHOICE OF LAW DOCTRINE.  
CALPINE HEREBY IRREVOCABLY WAIVES ANY AND ALL RIGHT TO A TRIAL BY 
JURY WITH RESPECT TO ANY LEGAL PROCEEDING ARISING OUT OF OR 
RELATING TO THIS GUARANTEE.  IN NO EVENT SHALL CALPINE BE LIABLE 
UNDER THIS GUARANTEE FOR ANY CONSEQUENTIAL, SPECIAL, EXEMPLARY 
OR PUNITIVE DAMAGES AND NO SUCH DAMAGES MAY BE AWARDED IN ANY 
PROCEEDING. 

17.   Miscellaneous.  This Guaranty shall not be deemed to benefit any person 
except Seller, Guarantor and Company.  This Guaranty supercedes and replaces any 
guarantees made by Guarantor that pertain to the PPA prior to the effective date of this 
Guaranty. 

18. Notices.  All notices, requests, claims, demands, and other 
communications hereunder shall be in writing and shall be given (and shall be deemed 
to have been duly given upon receipt) by delivery in the manner contemplated by the 
PPA, addressed as follows: 

(a) if to Company as provided in the PPA 

(b) if to Guarantor: __________________ 
  __________________ 
  __________________ 
 Attn:   
 Phone:  (___) ________  
 Fax:       (___) _________ 

 with a copy to:   ___________________ 
  ___________________ 
  ___________________ 
 Attn:   
 Phone:  (___) ________  
 Fax:       (___) _________ 

or to such other address(es) as the person to whom notice is given may have previously 
furnished to the others in writing in the manner set forth above. 

IN WITNESS WHEREOF, Guarantor has caused this Guaranty to be duly 
executed and delivered to Company as of the day and year first above written. 

[Name of Guarantor] 
 
By:        
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Name: 
Title: 

STATE OF_________________ ) 
     )  ss. 
COUNTY OF ______________ ) 

The foregoing instrument was acknowledged before me this _____ day of 
__________, 20__, by _____________________________, as __________________ 
of ____________________________. 

   Witness my hand and official seal. 
  My commission expires:     . 
 
 
           _     _ 
               Notary Public 
 
(S E A L)  

 
 

 
(space above reserved for recording information)
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EXHIBIT G-3 
 

FORM OF ESCROW AGREEMENT 

This Escrow Agreement ("Agreement") is entered into and effective this __ day of 
_____________, ____ by and among _______________ ("Seller"), 
___________________________ (“Company") and ___________________ ("Escrow 
Agent"). 

RECITALS 

WHEREAS, Seller and Company are parties to a Power Purchase Agreement dated 
___________ (the "PPA"), pursuant to which Seller agrees to build and operate an 
electric generating facility in _____________ (the “Facility”) and to sell energy from the 
Facility to Company.  Capitalized terms used but not otherwise defined herein shall 
have the meanings ascribed to them in the PPA; and  

WHEREAS, Section 11.1 of the PPA requires Seller to provide security in favor of 
Company in amounts set forth in the PPA up to a total of [Trade Secret Data Begins… 

 …Trade Secret 
Data Ends]; and  

WHEREAS, Seller has elected to establish and deliver funds (the "Escrow Funds") into 
an escrow account with Escrow Agent to meet its PPA security obligations, and Seller, 
Company and Escrow Agent agree to enter into this Agreement to define the terms of 
that escrow account. 

NOW, THEREFORE, in consideration of the foregoing and the mutual covenants and 
other consideration set forth in this Agreement and the PPA, and other good and 
valuable consideration, the receipt and adequacy of which is hereby acknowledged, the 
parties agree as follows: 

AGREEMENT 

1. Appointment of Escrow Agent.  On the terms, and subject to the conditions, set 
forth in this Agreement, Seller and Company hereby appoint Escrow Agent as 
their agent and custodian to hold, invest and distribute the Escrow Funds and all 
interest and investment earnings thereon (the "Escrow Interest") in accordance 
with this Agreement.  To the extent any Escrow Interest accrues during the term 
of this Agreement, such Escrow Interest shall be added to but shall not be 
included as part of the principal amount of the Escrow Funds except as set forth 
in Section 5. 

2. Delivery of Funds to Escrow Agent.   
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a.  Seller shall deposit with Escrow Agent an amount equal to $_______ (the 
"Escrow Total") on or before [_____________] / [the date required by the 
PPA].  

b. Escrow Agent shall retain and disburse the Escrow Funds pursuant to the 
terms of this Agreement. The execution and full performance of this 
Agreement by Seller and Escrow Agent, and retention and disbursement 
by Escrow Agent of the Escrow Funds pursuant to the terms hereof, fully 
satisfies Seller's initial obligations under Section 11.1 of the PPA to 
establish and maintain the Security Fund.  Escrow Agent shall hold the 
Escrow Funds under the terms of this Agreement and distribute the 
Escrow Funds only in accordance with Section 5.  

c. The Escrow Funds shall, for all purposes, be considered property of Seller 
unless and until distributed to Company in accordance with this 
Agreement. To protect Company prior to such distribution, Seller hereby 
grants to Company a first priority security interest in all of Seller's right, 
title and interest in and to the Escrow Funds held under this Agreement for 
the purpose of securing Seller's obligations under the PPA.  However, any 
release of any portion of the Escrow Funds to Seller or Company in 
accordance with this Agreement shall act as an automatic termination of 
Company's security interest in the Escrow Funds so released.  Seller 
authorizes Company to file such financing statements and other 
documents as Company reasonably deems necessary or advisable to 
protect Company's rights in the Escrow Funds.  Each party will sign such 
documents (including upon the request of Company a control agreement), 
provide such information, send such notices and take such other actions 
as any other party reasonably requests to consummate more effectively 
the intent and purpose of the parties under this Section 2(c). 

3. Investment.  Escrow Agent shall hold and invest the Escrow Funds only in 
accordance with the terms of this Agreement.  At the written direction of Seller, 
Escrow Agent shall invest and reinvest the Escrow Funds in cash or one or more 
of the following short-term securities: a money-market fund, short-term treasury 
obligations, investment-grade commercial paper and other liquid investment-
grade investments with maturities of three (3) months or less.  All investments of 
the Escrow Funds shall be held by, or registered in the name of, Escrow Agent or 
its nominee.  All Escrow Interest and investment income earned on the Escrow 
Funds shall accrue for the benefit of, and be taxable to, Seller. 

4. Distributions of Escrow Funds by Escrow Agent.  Escrow Agent shall hold the 
Escrow Funds until instructed or otherwise required to deliver the same or any 
portion thereof in accordance with Section 5. 

5. Distributions. 
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a. Escrow Interest.  Once Escrow Funds being held by Escrow Agent reach 
the Escrow Total, Seller may be paid Escrow Interest earned on the 
Escrow Funds at times and amounts in Seller's discretion as long as the 
amount of the Escrow Funds does not, as a result, become less than the 
Escrow Total. 

b. Release at End of Term; Substitution of Security.    After the full and final 
satisfaction of all of Seller's obligations under the PPA, any Escrow Funds 
remaining with Escrow Agent after all deductions for any damages or 
other allowed charges made by Company, and all accrued Escrow 
Interest, shall be released to Seller.  If Seller provides a letter of credit or 
other security under the PPA in form and substance as required by the 
PPA to secure Seller's obligations to Company prior to the expiration or 
termination of the PPA, then all Escrow Funds and Escrow Interest in 
excess of the amount necessary to maintain the Security Fund under the 
PPA shall be released to Seller upon the delivery to Company of such 
effective letter of credit or security mechanism as permitted by the PPA. 

c. Escrow Claims by Company.  During the term of the PPA, Company may 
draw all or any portion of the Escrow Funds to the extent necessary to 
recover amounts due and owing to Company pursuant to the PPA that are 
not the subject of a good faith dispute.  Each claim against the Escrow 
Funds under this Agreement shall be made by Company by delivering to 
Escrow Agent a certificate, in substantially the form of Exhibit A attached 
hereto, specifying the nature of the claim (a "Claim Certificate").  A copy of 
each Claim Certificate shall also be delivered to Seller contemporaneously 
with provision to Escrow Agent.  Escrow Agent shall pay to Company the 
amount of Escrow Funds set forth in the Claim Certificate, in accordance 
with the Claim Certificate, on the third Business Day after it receives the 
Claim Certificate. 

d. Regulations of the Comptroller of the Currency.  Company and Seller 
acknowledge that regulations of the Comptroller of the Currency grant 
Company and Seller the right to receive brokerage confirmations of any 
security transactions as they occur.  Company and Seller specifically 
waive such notifications to the extent permitted by law, and Seller will 
receive monthly cash transaction statements that will detail all investment 
transactions. 

6. Rights and Obligations of Escrow Agent. 

a. Duties. 

i. Escrow Agent hereby accepts its obligations under this Agreement 
and represents that it has the legal power and authority to enter into 
this Agreement and to perform its obligations hereunder.  Escrow 
Agent agrees that all Escrow Funds held by Escrow Agent under 
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this Agreement shall be segregated from all other property held by 
Escrow Agent and shall be identified as being held in connection 
with this Agreement.  Segregation may be accomplished by 
appropriate identification on the books and records of Escrow 
Agent.  Escrow Agent's documents and records with respect to the 
transactions contemplated by this Agreement shall be available for 
examination by authorized representatives of Company and Seller.  
Escrow Agent will deliver to Company and Seller written statements 
not less than quarterly summarizing any activity with respect to the 
Escrow Funds (including the amount of interest and earnings 
thereon) and detailing the balance of the Escrow Funds. 

ii. This Agreement may be terminated by a writing executed by all of 
Company, Seller and Escrow Agent. 

iii. In the event that this Agreement is scheduled to expire or terminate 
during the term of the PPA, and Seller has not provided security 
pursuant to the PPA required to replace this Agreement, Company 
may draw the entire balance of Escrow Funds, up to the Escrow 
Total, within five (5) Business Days of the scheduled expiration or 
termination date, and without regard to any objection asserted by 
Seller, provided Company holds the Escrow Funds it draws in 
escrow until the earlier of (i) the date Seller provides adequate 
replacement security in compliance with the PPA, or (ii) the date 
Company is entitled to draw and retain all or any portion of the 
Security Fund under the PPA. 

iv. Seller will provide immediate notice to Company in the event that 
the amount of Escrow Funds at any time falls below the Escrow 
Total. 

b. No Other Duties.  Escrow Agent shall not have any duties or 
responsibilities under this Agreement except as expressly set forth herein. 

c. Escrow Fee.  Escrow Agent shall be entitled to receive solely from Seller 
(a) $______________ annually (pro-rated for any partial year) on each 
anniversary of this Agreement as compensation for its regular services as 
escrow agent under this Agreement and (b) reimbursement for all 
reasonable and necessary out-of-pocket expenses incurred by Escrow 
Agent in fulfilling its obligations under this Agreement, including, without 
limitation, reasonable fees and disbursements of legal counsel.  Such 
compensation and reimbursement obligations under this Section 6.c(b) 
shall be paid from time to time as incurred.  In no circumstance will 
Company have any obligation to pay any amount to Escrow Agent arising 
out of or under this Agreement, except for actual damages sustained by 
Escrow Agent that have been directly caused by Company’s sole 
negligence or intentional tortious misconduct. 
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d. Resignation of Escrow Agent.  Escrow Agent may at any time resign by 
giving thirty (30) days advance written notice of such resignation to 
Company and Seller.  Upon such resignation, Escrow Agent shall not be 
discharged from its obligations under this Agreement until (a) a successor 
escrow agent, as mutually agreed on by Seller and Company, shall have 
been appointed, (b) the successor escrow agent shall have executed and 
delivered an Escrow Agreement in substantially the form of this 
Agreement and (c) all Escrow Funds then held by Escrow Agent under 
this Agreement shall have been delivered to such successor escrow 
agent. 

e. Liability of Escrow Agent.  Escrow Agent shall not be liable for any action 
taken in accordance with the terms of this Agreement, including, without 
limitation, any distribution of the Escrow Funds in accordance with 
Section 5, as long as the action was taken in good faith.  Escrow Agent 
shall not be liable for any other act or failure to act under or in connection 
with this Agreement, except for its own negligence or intentional tortious 
misconduct.  Seller and Company agree to indemnify, defend and hold 
Escrow Agent harmless from and against all claims, causes of action, 
costs, judgments, losses and damages arising out of or related to this 
Agreement, except for any such claims, causes of action, costs, 
judgments, losses or damages arising from or related to any breach of this 
Agreement by Escrow Agent or negligent or intentional tortious actions or 
omissions of Escrow Agent. 

f. Reliance on Documentary Evidence.  Escrow Agent shall be entitled to 
rely on any written notice, certificate, affidavit, letter, document or other 
communication that is reasonably believed by Escrow Agent to be genuine 
and to have been signed or sent by the proper party or parties, and on 
statements contained therein, without further inquiry or investigation.  
Notwithstanding anything to the contrary in this Agreement, Escrow Agent 
may act on any written instructions given jointly by Company and Seller. 

g. Interpleader.  If Company and Seller shall disagree about the 
interpretation of this Agreement, or about the rights and obligations or the 
propriety of any act contemplated by Escrow Agent hereunder, then 
Escrow Agent may, within its reasonably exercised discretion, file an 
action of interpleader in the appropriate court of competent jurisdiction and 
deposit all of the applicable Escrow Funds with such court. 

7. Termination of Agreement.  Unless terminated earlier by a writing executed by all 
of Company, Seller and Escrow Agent, this Agreement shall continue through, 
and terminate on, the earlier of:  (i) the date on which all obligations of Seller 
under the PPA have been fully satisfied; or (ii) the date on which all of the 
Escrow Funds shall have been paid to Company pursuant to the terms of this 
Agreement. 
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8. Taxes.  Taxes on distributions of the Escrow Funds shall be paid by Seller. 

9. Notices.  All notices and other communications (including all certificates delivered 
pursuant to Section 5) under this Agreement by Company or Seller to Escrow 
Agent shall be delivered contemporaneously to the other parties in the same 
manner as provided to Escrow Agent.  All notices and other communications 
under this Agreement shall be given in writing and shall be personally delivered, 
sent by telecopier or facsimile transmission or sent to the applicable parties at 
their respective addresses indicated in this Section 9 by registered or certified 
U.S. mail, return receipt requested and postage prepaid, or by private overnight 
mail courier service, as follows: 

 
If to Seller, to: 
___________________ 
___________________ 
___________________ 
___________________ 
Attention:  ___________ 
Phone: ______________ 
Fax:  _______________ 
 
 
If to Company: 
 
Manager, Structured Purchases 
Xcel Energy Services Inc. 
1800 Larimer Street, Suite 1000 
Denver, CO  80202 
Phone: (303) 571-7714 
Fax: (303) 571-7002 
 
 
If to Escrow Agent, to: 
 
___________________ 
___________________ 
___________________ 
___________________ 
Attention:  ___________ 
Phone: ______________ 
Fax:  _______________ 
 

or to such other person or address as any party shall have specified by notice in writing 
to the other parties.  If personally delivered, such communication shall be deemed 
delivered upon actual receipt; if sent by telecopier or facsimile transmission, such 
communication shall be deemed delivered the day of the transmission, or if the 
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transmission is not made on a Business Day, the first Business Day after transmission 
(and sender shall bear the burden of proof of delivery); if sent by overnight courier 
pursuant to this Section 9, such communication shall be deemed delivered upon receipt; 
and if sent by U.S. mail pursuant to this Section 9, such communication shall be 
deemed delivered as of the date of delivery indicated on the receipt issued by the 
relevant postal service or, if the addressee fails or refuses to accept delivery, as of the 
date of such failure or refusal. 

10. Miscellaneous. 

a. Captions.  All titles, subject headings, section titles and similar items are 
provided for the purpose of reference and convenience and are not 
intended to be inclusive, definitive or to affect the meaning of the contents 
or scope of the Agreement. 

b. No Third-Party Beneficiary.  No provision of this Agreement is intended to 
nor shall it in any way inure to the benefit of any customer, property owner 
or other third party, so as to constitute any such person a third-party 
beneficiary under this Agreement, or of any one or more of the terms 
hereof, or otherwise give rise to any cause of action in any person not a 
party hereto. 

c. Integration; Amendment.  This Agreement constitutes the entire 
agreement among the parties relating to the transactions described herein 
and supersedes any and all prior oral or written understandings.  No 
amendment, addition to or modification of any provision hereof shall be 
binding on the parties, and no party shall be deemed to have waived any 
provision or any remedy available to it unless such amendment, addition, 
modification or waiver is in writing and signed by a duly authorized officer 
or representative of the applicable party or parties. 

d. Governing Law.  The Agreement is made in the State in which the Facility 
is located and shall be interpreted and governed by the laws of such State 
or the laws of the United States, as applicable. 

e. Good Faith and Fair Dealing; Reasonableness.  The parties agree to act 
reasonably and in accordance with the principles of good faith and fair 
dealing in the performance of this Agreement.  Unless expressly provided 
otherwise in this Agreement, (i) whenever this Agreement requires the 
consent, approval or similar action by a party, such consent, approval or 
similar action shall not be unreasonably withheld or delayed, and 
(ii) whenever this Agreement gives a party a right to determine, require, 
specify or take similar action with respect to matters, such determination, 
requirement, specification or similar action shall be reasonable. 

f. Severability.  Should any provision of this Agreement be or become void, 
illegal or unenforceable, the validity or enforceability of the other 
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provisions of this Agreement shall not be affected and shall continue in 
force.  The parties will, however, use their reasonable best endeavors to 
agree on the replacement of the void, illegal or unenforceable provisions 
with legally acceptable clauses that correspond as closely as possible to 
the sense and purpose of the affected provision and this Agreement as a 
whole. 

g. Cooperation.  The parties agree to cooperate reasonably with each other 
in the implementation and performance of this Agreement.  Such duty to 
cooperate shall not require any party to act in a manner inconsistent with 
its rights under this Agreement. 

h. Execution in Counterparts and By Facsimile Transmission.  This 
Agreement may be executed in two (2) or more counterparts and by 
different parties on separate counterparts, all of which shall be considered 
one and the same agreement and each of which shall be deemed an 
original.  This Agreement may be executed and delivered by facsimile, 
and the parties agree that such facsimile execution and delivery shall have 
the same force and effect as delivery of an original document with original 
signatures. 

 [This space intentionally left blank.] 
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IN WITNESS WHEREOF, the undersigned have caused this Agreement to be 
duly executed as of the date first set forth above. 

Dated:  ____________________________(Seller) 

By: ________________________________  
Name: ___________________________ 
Its: ______________________________ 

 

 

Dated:  ________________________(Company) 

By: ________________________________  
Name: ___________________________ 
Its: ______________________________ 
 

 
 
Dated:  _____________________(Escrow Agent) 

By: ________________________________  
Name: ___________________________ 
Its: ______________________________ 
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EXHIBIT A TO ESCROW AGREEMENT 

ESCROW CLAIM 

 

CLAIM CERTIFICATE 

TO: _________________________ 
 

This Claim Certificate is issued pursuant to that certain Escrow Agreement, dated as of 
___________, 2010, by and among Company, Seller and you, as Escrow Agent (the 
"Agreement").  Capitalized terms used but not otherwise defined in this Claim Certificate 
shall have the meaning ascribed to them in the Agreement. 

The undersigned representative of Company hereby certifies that Company is entitled to 
receive Escrow Funds in the amount of $________________ pursuant to the terms of 
the Agreement and the PPA, due to the following (generally):     
             
      . 

Accordingly, subject to the terms of the Agreement, you are hereby instructed to 
distribute, on the third Business Day after your receipt of this Claim Certificate if you 
have not received written notice from the Seller that the disbursement is the subject of a 
good faith dispute, the sum of $________________ from the Escrow Funds to the 
undersigned by wire transfer to the following account: 

Bank:           
Account:          
Routing Number:         
 
 
 

Date:      , 20_____ 
 

(Company) 
 
 
By:  _______________________ 
Name: _____________________ 
Title: ______________________ 
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EXHIBIT H 
 

OPERATING STANDARDS 
 

(A) Dispatchability Requirements.  Each unit shall be capable of 
providing: 

1. Automatic Generation Control (AGC) from the EMCC; 

2. A minimum regulating range 30 MW per unit in automatic 
load regulation capacity; 

3. Continuous response to EMCC pulsing at a minimum rate 
of five percent of the capacity available at the time per minute over the regulating 
range of increasing MW of the Facility dispatched and five percent of the capacity 
available at the time per minute over the regulating range of decreasing MW of the 
Facility dispatched; and 

4. A low load point for the regulating range of the Facility, 
which is equal to or less than the Minimum Loading level for operation with AGC. 

 

(B) Operations Requirements.  The following operations requirements 
will apply throughout the Term. 

1. Operations Log.  Seller shall maintain an hourly operation 
log that identifies real-time unit operating information including:  current level of unit 
capacity availability, planned and unplanned maintenance outages or deratings, circuit 
breaker operation and any other significant events related to the operation of the unit.  
Any changes in the generating status or availability of the unit shall be reported 
immediately to the EMCC operator by telephone. 

2. Telemetry/Generation Load Control Requirements.  
Company shall design, purchase, own, install and test, in accordance with the 
procedures set forth in this Exhibit, the telemetry equipment, generation load control 
equipment and the circuits from the Facility demark to the EMCC.  Generation load 
control equipment is defined as the equipment and associated hardware necessary to 
interpret the request for a generation load change and provide a signal to the governor 
of Seller’s equipment.  Seller shall in no way constrict or modify the generation load 
change signal path without review and written authorization by Company.  The 
telemetry and generation load equipment is to provide the following:  instantaneous 
net MW and MVAr levels, control status (available for automatic generation control), 
load regulation range limits, remote pulsing circuit, and any other parameters deemed 
necessary by Company.  Seller shall install at the Facility MW and MVAr indicating 
equipment that reflects the identical MW and MVAr values as those telemetered to the 
EMCC. 

3. Periodic Verification of Compliance.  Subsequent to the 
initial verification of AGC compliance as provided for above, Company shall have the 
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right, at any time and without prior notice to Seller, to verify the continued compliance 
of such requirements.  The subsequent tests will be performed by Company on an as 
needed basis with a frequency of not greater than every two years.  Seller will be 
notified of test results for any noncompliance. 

 

(C) Automatic Generation Control Availability.  Company will monitor 
Seller’s ability to be automatically dispatched.  It is the expectation of the Parties that 
the Facility will be available for automatic generation dispatch during 100% of the 
Facility’s on-line hours (excluding periods of failure of Company’s telemetry, during 
which Seller will manually be dispatched by Company). 

 
*  *  * 
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EXHIBIT I 
 

LENDER CONSENT PROVISIONS 
 

In the event Seller collaterally assigns its rights hereunder to the Facility Lender as 
security, any related Lender Consent will contain provisions substantially as follows:  

 
1. Seller and Company will neither modify nor terminate the PPA other than as provided 

therein, without the prior written consent of the Facility Lender.  
 

2. The Facility Lender shall have the right, but not the obligation, to do any act required to be 
performed by Seller under the PPA, and any such act performed by the Facility Lender 
shall be as effective to prevent or cure a default as if done by Seller itself.  

 
3. If Company becomes entitled to terminate the PPA due to an uncured Event of Default by 

Seller, Company shall not terminate the PPA unless it has first given notice of such 
uncured Event of Default to the Facility Lender and has given the Facility Lender the same 
cure period afforded to Seller under Section 12.1 of the PPA, plus an additional 30 Days 
beyond Seller’s cure period to cure such Event of Default; provided, however, that if the 
Facility Lender requires possession of the Facility in order to cure the Event of Default, 
and if the Facility Lender diligently seeks possession, the Facility Lender’s additional 30-
Day cure period shall not begin until foreclosure is completed, a receiver is appointed or 
possession is otherwise obtained by or on behalf of the Facility Lender.   

 
4. Neither the Facility Lender nor any other participant in the Facility Debt shall be obligated 

to perform or be liable for any obligation of Seller under the PPA until and unless any of 
them assumes possession of the Facility through the exercise of the Facility Lender’s 
rights and remedies.  

 
5. Any party taking possession of the Facility through the exercise of the Facility Lender’s 

rights and remedies shall remain subject to the terms of the PPA and shall assume all of 
Seller’s obligations under the PPA, both prospective and accrued, including the obligation 
to cure any then-existing defaults capable of cure by performance or the payment of 
money damages.  In the event that the Facility Lender or its successor assumes the PPA 
in accordance with this paragraph 6, Company shall continue the PPA with the Facility 
Lender or its successor, as the case may be, substituted wholly in the place of Seller.   
 

6. Within ninety (90) Days of any termination of the PPA in connection with any bankruptcy or 
insolvency Event of Default of Seller, the Facility Lender (or its successor) and Company 
shall enter into a new power purchase agreement on the same terms and conditions as 
the PPA and for the period that would have been remaining under the PPA but for such 
termination.   
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EXHIBIT J 
 

PREDICTED NET HEAT RATE DEGRADATION ADJUSTMENT  
 

The Predicted Net Heat Rate (P), as used in Section 8.4, shall be calculated as follows: 

P    =  initial Predicted Net Heat Rate × (1 + HRAF), where 

HRAF   =  Predicted Net Heat Rate Adjustment Factor, as provided in 
Tables J-1 and J-2 

Prior to the first major maintenance on the combustion turbine (CT) at the Facility, Table 
J-1 shall be used to calculate the HRAF for the Facility.  The total fired hours on the CT 
shall be used to look-up the HRAF in the table.  Linear interpolation shall be used to 
calculate the HRAF used to calculate the Predicted Net Heat Rate, between break 
points.   

After the first major maintenance on the CT and after each following major 
maintenance, Table J-2 shall be used to calculate the HRAF.  The total fired hours on 
the CT since the most recent major maintenance shall be used to look-up the HRAF in 
Table J-2.  Linear interpolation shall be used to calculate the HRAF used to calculate 
the Predicted Net Heat Rate, between break points.   

Major maintenance normally occurs after 48,000 hours of CT operation.  Factors such 
as number of trips and a low average number of fired hours per start can accelerate the 
major maintenance schedule.  

Table J-1: 

Total combustion turbine  
fired hours 

(as of end of billing period) 

Predicted Net Heat Rate 
Adjustment Factor 

(HRAF) 
0 0% 

5,000 1.13% 
10,000 1.44% 
15,000 1.63% 
20,000 1.78% 
25,000 2.17% 
30,000 2.56% 
35,000 2.87% 
40,000 3.06% 
45,000 3.22% 

>48,000 3.25% 
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Table J-2: 

Total combustion turbine  
fired hours  (since last  

major maintenance) 
(as of end of billing period) 

Predicted Net Heat Rate 
Adjustment Factor 

(HRAF) 

0 1.70% 
5,000 2.83% 

10,000 3.14% 
15,000 3.33% 
20,000 3.48% 
25,000 3.54% 
30,000 3.58% 
35,000 3.61% 
40,000 3.65% 

>45,000 3.70% 
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EXHIBIT K 
 

FUEL QUALITY SPECIFICATIONS 
 
 

See attached pages taken from the tariffs of the Upstream Pipeline and Northern Border 
Pipeline Company.  The specifications are subject to change by the Upstream Pipeline 
and Northern Border Pipeline Company in accordance with the modification 
requirements of the tariff and other applicable regulations. 
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Northern Border Pipeline Company PART 6.5 
FERC Gas Tariff 6.5 - GT&C 
Second Revised Volume No. 1 Quality of Gas 

v.1.0.0 Superseding v.0.0.0 
 
6.5 QUALITY OF GAS 
 

1. Quality Standards of Gas Received by Company. 
 

Company may refuse to  accept  gas which does not  conform to the following 
specifications: 

(a)  The gas shall not contain sand, dust, gums, crude oil, impurities or 
other objectionable substances which may be injurious to pipelines or may 
interfere with the transmission of the gas. 
 

(b)  The gas shall have a hydrocarbon dew-point less than -5 degrees F at 800 
psia, -10 degrees F at 1000 psia, or -18 degrees F at 1100 psia, or such 
higher dew point approved by Company as, without treatment by  
Company, may  be compatible with the operating conditions of Company's 
pipeline. 
 

(c)  The gas shall not contain more than 0.3 grains of hydrogen sulphide per Ccf. 
 

(d)  The gas shall not contain more than 2 grains of total sulphur per Ccf. 
 

(e)  The gas shall contain not more than 0.3 grains of mercaptan sulphur per 
Ccf, or such higher content as, in Company's judgment, will not result in 
deliveries by Company to Shippers of gas containing more than 0.3 grains 
of mercaptan sulphur per Ccf. 
 

(f)  The gas shall not contain more than 2 percent by volume of carbon dioxide. 
 

(g)  The gas shall not have a water vapor content in excess of 4 pounds per MMcf. 
 

(h)  The gas shall be as free of oxygen as it can be kept through the exercise 
of all reasonable precautions and shall  not in any  event contain  more 
than 0.4 percent by volume of oxygen. 
 

(i)  The gas shall have a gross heating value of not less than 967 Btu per cf. 
 

2. Quality Tests. 
 

At each Point of Receipt of a Shipper, Company shall cause tests to be 
made, by approved standard methods in general use in the gas industry, to 
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determine whether the gas conforms to the quality specifications set out in 
Section 6.5 paragraph 1 hereof. Such tests shall be made at such intervals 
as Company may deem reasonable, and at other times, but not more often 
than once per day, at the request of any Shipper. 

 
Issued:  December 13, 2010             Docket No. RP10-1004-001 
Effective:  July 28, 2010            Accepted: August 16, 2011 
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Northern Natural Gas Company 
FERC Gas Tariff             Original Sheet No. 281 
Sixth Revised Volume No. 1 

 
GENERAL TERMS AND CONDITIONS 

 
44. QUALITY 
 
All gas shall conform to the following specifications: 

a) The gas shall be commercially free from objectionable odors, solid 
matter, dust, gums and gum-forming constituents, or any other substance 
which might interfere with the merchantability of the gas, or cause injury to 
or interference with proper operation of the lines, meters, regulators, or 
other appliances through which it flows. 

b) Oxygen - less than or equal to 0.2% by volume. 

c) Hydrogen sulfide - less than or equal to 1/4 grain/Ccf. 

d) Total Sulphur - less than or equal to 20 grains/Ccf. 

e) Carbon Dioxide - less than or equal to 2.0% by volume. 

f) Water - less than or equal to 6 pounds/MMcf. 

g) Heating Value - greater than or equal to 950 Btu/Cubic Foot. 

h) The temperature shall be less than or equal to 120 degrees Fahrenheit. 

If any gas received by Northern shall fail at any time to conform to the 
specifications set forth above, Northern may refuse to accept delivery pending 
correction by the other party. Northern may, on a basis that is not unduly 
discriminatory, elect to accept gas which fails to meet specifications. 

 

Issued on:  September 24, 2010          Effective on:  September 24, 2010 
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EXHIBIT L 

 
MAINTENANCE REQUIREMENTS 

 
(A) Seller shall provide a schedule of the expected Scheduled 

Outages/Deratings for the Facility (“Maintenance Schedule”) for the first Commercial 
Operation Year at least ninety (90) Days prior to COD.  Thereafter, at least ninety (90) 
Days prior to each successive Commercial Operation Year, Seller shall:  (1) submit an 
annual Maintenance Schedule for the next successive Commercial Operation Year; 
each scheduled outage shall include the start time and expected duration of the 
outage; and (2) supply a long-term Maintenance Schedule that will encompass the 
following four Commercial Operation Years.  Any change in the annual Maintenance 
Schedule, by either Party, shall be furnished to the other Party with advance notice.  
Minimum advance notice of any change in or extension of the Maintenance Schedule 
is as follows based on the original total duration: 

Scheduled Outage Expected Duration Advance Notice Required 
 (1) Less than 2 Days at least 24 hours 
(2) 2 to 5 Days at least 7 Days 
(3) Major overhauls (over 5 Days) at least 90 Days 
 

(B) Scheduled Maintenance Energy. 

1. If the Facility is comprised only of combustion turbine units, 
Company shall provide Seller the opportunity to use 360 MWh of Scheduled 
Maintenance Energy (“SME”) per MW of Net Capability during each Commercial 
Operation Year as a credit towards Seller’s Capacity Availability Factor (“CAF”) 
pursuant to the payment calculation specified in Section 8.1, provided, however, that  
such SME is scheduled in advance with Company pursuant to this Exhibit L and 
approved in writing by Company prior to Seller’s use of such SME.  If Seller uses less 
than 360 MWh of SME per MW of Net Capability in a Commercial Operation Year, 
Seller may carry over for use in the next Commercial Operation Year unused SME as 
additional credit towards Seller’s CAF during the next Commercial Operation Year, 
provided, however, that such SME carried over shall also be scheduled in advance 
with Company pursuant to this Exhibit L and approved in writing by Company prior to 
Seller’s use of such SME, and provided, further, that the total SME per MW of Net 
Capability that may be accumulated by Seller for use in any Commercial Operation 
Year, beginning with the second Commercial Operation Year and including carry over 
SME, shall not exceed 672 MWh of SME per MW of Net Capability for that 
Commercial Operation Year.  SME may not be advanced from future Commercial 
Operation Years. 

2. If the Facility is comprised of combustion turbine and 
steam turbine units operating in combined cycle mode, Company shall provide Seller 
the opportunity to use 456 MWh of Scheduled Maintenance Energy (“SME”) per MW 
of Net Capability during each Commercial Operation Year as a credit towards Seller’s 

PUBLIC DOCUMENT -  
NOT PUBLIC DATA HAS BEEN EXCISED

Docket No. IP6949,E002/PA-18-702 
Attachment C - Page 132 of 143



 

L-2 

Capacity Availability Factor (“CAF”) pursuant to the payment calculation specified in 
Section 8.1, provided, however, that such SME is scheduled in advance with 
Company pursuant to this Exhibit L and approved in writing by Company prior to 
Seller’s use of such SME.  If Seller uses less than 456 MWh of SME per MW of Net 
Capability in a Commercial Operation Year, Seller may carry over for use in the next 
Commercial Operation Year unused SME as additional credit towards Seller’s CAF 
during the next Commercial Operation Year, provided, however, that such SME 
carried over shall also be scheduled in advance with Company pursuant to this Exhibit 
L and approved in writing by Company prior to Seller’s use of such SME, and 
provided, further, that the total SME per MW of Net Capability that may be 
accumulated by Seller for use in any Commercial Operation Year, beginning with the 
second Commercial Operation Year and including carry over SME, shall not exceed 
720 MWh of SME per MW of Net Capability for that Commercial Operation Year.  
SME may not be advanced from future Commercial Operation Years. 
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EXHIBIT M 
 

ESC EVENT ADJUSTMENT 
 

(A) If during some or all of an event (an “ESC Event”) deemed an “Energy 
Emergency” by the applicable “Reliability Coordinator” under NERC Standard EOP-002-
3, or its replacement, the entire Facility either (i) is fully available, (ii) is deemed fully 
available pursuant to Section 8.1 and this Section, and/or (iii) is subject to a scheduled 
maintenance outage eligible for SME under Section 10.2 (an “SME Outage”), Seller 
shall be entitled to a positive ESC Event Adjustment with respect to such ESC Event in 
the amount of NC x DE x ABF, where consistent with NERC Standard EOP-002-3, or its 
replacement, Capacity and Energy Emergencies: 
 

NC  =  the Net Capability of the Facility expressed in kW; 
 
DE  =  the number of hours during the ESC Event, during which the 

Facility is fully available (excluding the number of hours (if any) during the ESC Event 
when the Facility was subject to an SME Outage); and 

 
ABF  = the applicable Availability Bonus Factor: 

EEA-1: [Trade Secret Data Begins…  …Trade 
Secret Data Ends] 

EEA-2: [Trade Secret Data Begins…  …Trade 
Secret Data Ends] 

EEA-3: [Trade Secret Data Begins…  …Trade 
Secret Data Ends] 

 
(B) If some or all of the Facility is not fully available (other than due to SME Outages) 
during some or all of an ESC Event, Seller shall be subject to a negative ESC 
Adjustment with respect to such ESC Event in the amount of ANC x DO x ARF, where: 
 

ANC  =  the Affected Net Capability of the Facility (i.e. the portion of the Net 
Capability subject to the outage), expressed in kW; 

 
DO  =  the hours during which the Net Capability of the Facility is not fully 

available due to causes other than SME Outages; and 
 

ARF  = the applicable Availability Reduction Factor: 
EEA-1: [Trade Secret Data Begins…  …Trade 

Secret Data Ends] 
EEA-2: [Trade Secret Data Begins…  …Trade 

Secret Data Ends] 
EEA-3: [Trade Secret Data Begins…  …Trade 

Secret Data Ends] 
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provided, however, that with respect to each Commercial Operation Year, in no event 
shall aggregate net ESC Event Adjustment under this Section exceed: 
 

(i) an amount equal to 200 hours x EEA-1 x NC, with respect to EEA-1 
Events during such Commercial Operation Year; 
 

(ii) an amount equal to 50 hours x EEA-2 x NC, with respect to EEA-2 Events 
during such Commercial Operation Year; or 
 

(iii) an amount equal to 25 hours x EEA-3 x NC, with respect to EEA-3 
Events during such Commercial Operation Year. 

 
(C) In determining whether the Facility is “fully available” for purposes of an ESC 
Event (in contrast to Section 8.1), the availability of the Facility will be adjusted to 
Reference Conditions.   
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EXHIBIT N 
 

FACILITY OPERATIONAL INFORMATION 
 

General 

The  information  contained  in  this  Exhibit  is  indicative  only  and  merely  the  Seller’s  best 
representation of the operational characteristics of the Facility at the time of execution of the 
Agreement.     Updates to the  information are possible based on  final design and construction 
and environmental permitting.  
 

Heat Rate information 

 
 
Unit Loading 

Summer 
Load 
(MW) 

Summer 
Net Heat 
Rate 

(Btu/kWh) 
HHV 

Winter 
Load 
(MW) 

Winter Net 
Heat 
Rate 

(Btu/kWh) 
HHV 

  [Trade Secret Data Begins… 
Low operating point (Minimum Load)         

Minimum Loading Starting Point         

25% of base capacity         

50% of base capacity         

75% of base capacity         

100% of base capacity         

100%, plus supplemental capacity         

…Trade Secret Data Ends] 
Summer reference conditions are at an ambient temperature of 90°F dry‐bulb, and 68% relative 
humidity. Winter reference conditions are at an ambient temperature of 6°F dry‐bulb, and 68% 
relative humidity. 

Start Up information 

Start Type  Duration (mins)  Fuel Consumed 
(MMBtu) 

Energy Produced 
(MWh) 

  [Trade Secret Data Begins… 

Warm       

Cold       

Lag       

…Trade Secret Data Ends] 
A warm start  is defined as  less than or equal to 48 hours off‐line and a cold start  is when the 
steam turbine  is off‐line for more than 48 hours.   A  lag start refers to a start when the MEC  I 
Facility is already operating. 
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The startup is initiated at “flame on” at the plant and ends when the unit is at Minimum Load 
Starting Point.   

 

Shutdown and Minimum On/Off line 

 
Minimum Up Time (minimum time between generator breaker close and re‐open):  4 hours.   
 
Minimum Down Time (minimum time Facility must be off‐line before restarting):   60 minutes, 
unless the steam turbine generator has been placed on turning gear, in which case the Facility 
must be off‐line for 4 hours.   
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Amendment No. 1  

To  

Power Purchase Agreement 

Between 

Northern States Power Company And Mankato Energy Center II, LLC 

This Amendment No. 1 ("Amendment No. 1") to Power Purchase Agreement Between Northern 
States Power Company and Mankato Energy Center II, LLC dated April 28, 2015 ("Power Purchase 
Agreement" or “PPA”) is made this day, August _13_, 2015, by and between Northern States Power 
Company (“Company”) and Mankato Energy Center II, LLC (“Seller”).  Seller and Company are 
hereinafter referred to individually as a "Party" and collectively as the "Parties."  Capitalized terms 
used herein but not defined shall have the meanings set forth in the PPA. 

WHEREAS, the Parties have entered into the Power Purchase Agreement for the sale and purchase 
of capacity and associated energy from Seller’s Mankato II electric generating plant; and 

WHEREAS, the Parties desire to modify certain provisions of the PPA as a result of the delayed 
receipt of State Regulatory Approval from the State Regulatory Agency, as such terms are defined in 
the PPA, which provisions are specifically Section 2.4- Early Termination, Section 6.1- Company 
CPs, Section 6.2 – Seller CPs, and Exhibit B- Construction Milestones. 

NOW THEREFORE, in consideration of the foregoing and other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, and intending to be 
legally bound thereby, the Parties hereby agree as follows: 

1. The first sentence of Article 2.4 of the Power Purchase Agreement is hereby deleted in its 
entirety and replaced by the following: 
 
"2.4 Early Termination.  Company has an option to terminate this PPA for its 
convenience (“Early Termination”) by providing Notice to Seller on or before April 1,  
2016; provided, however, that if on or before such date Company has pursuant to Section 6.1(B) 
filed a Minnesota Cost Recovery Request as that term is defined in Section 6.1(B) with the 
Minnesota Public Utilities Commission ("MPUC") and provided Notice thereof to Seller, the 
deadline for Company to exercise the Early Termination right in this Section 2.4 shall be 
extended to the earlier of (i) 30 Days following the date on which the MPUC issues a written 
order approving the Minnesota Cost Recovery Request or (ii) [Trade Secret Data 
Begins…  …Trade Data Secret Ends]."   

2. Article 6.1 of the Power Purchase Agreement is hereby deleted in its entirety and replaced by 
the following: 
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"6.1 Company CPs.   

(A) No later than 15 Business Days after execution of this PPA, Company may 
make written request for State Regulatory Approval. Seller acknowledges and agrees that the 
Company filed for State Regulatory Approval of this PPA on February 13, 2015. 

(B) Company shall have the right to terminate this PPA pursuant to this Section 
6.1, without any further financial or other obligation to Seller as a result of such termination, 
by Notice to Seller not more than 10 Business Days after the earlier of:  (i) receipt of any 
written order from a State Regulatory Agency rejecting State Regulatory Approval or 
granting such approval with conditions reasonably and materially unsatisfactory to Company; 
or (ii) March 31, 2016, in the event Company has not received State Regulatory Approval as 
of such date. 

Notwithstanding the foregoing, in the event Company has not received State Regulatory 
Approval as of March 31, 2016, or by such date the State Regulatory Agency has rejected 
this PPA or has limited or prohibited Company’s recovery of its costs and payments under 
this PPA, Company shall within 10 Business Days after the earlier of (i) March 31, 2016, in 
the event Company has not received State Regulatory Approval as of such date, or (ii) the 
receipt of the State Regulatory Agency’s written order rejecting the PPA or 
limiting/prohibiting cost recovery under the PPA file a request with the MPUC to approve 
recovery from Minnesota ratepayers of the PPA’s costs and payments that have not been 
approved by the State Regulatory Agency for recovery from North Dakota ratepayers 
(“Minnesota Cost Recovery Request”), and shall at the time of such filing provide Notice 
thereof to Seller. 

Upon Company making such filing and providing such Notice, Company shall retain the 
right to terminate this PPA at no cost to Company, notwithstanding anything to the contrary 
in Section 2.4, until no later than 10 Business Days after the earlier of (i) July 15, 2016, in the 
event that, as of such date, the MPUC has failed to issue a written order that is a final and 
unappealable determination of Company’s Minnesota Cost Recovery Request on the merits 
or (ii) receipt of a written order from the MPUC that is final and unappealable (a) rejecting 
the Company’s Minnesota Cost Recovery Request, or (b) granting the Company's Minnesota 
Cost Request with conditions reasonably and materially unsatisfactory to the Company.  For 
avoidance of doubt, any delay of COD that results from the Company’s exercising its rights 
under this Section 6.1(B) does not constitute a delay of COD pursuant to Section 2.3 and 
Company shall not be liable to Seller for any Demobilization Costs or Re-mobilization Costs 
Seller incurs as a result of the delay in COD. 

If Company fails to terminate this PPA in the time allowed by this Section, Company shall 
be deemed to have waived its right to terminate this PPA under this Section and, subject to 
the other terms and conditions of this PPA, this PPA shall remain in full force and effect 
thereafter." 

3. The Table in Section 6.2 of the Power Purchase Agreement is hereby deleted and replaced in 
its entirety with the following: 
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  Condition Precedent Deadline Date 
Seller has obtained the Air Permit, which 
Permit does not contain conditions 
reasonably and materially unsatisfactory to 
Seller. 

September 1, 2017 

Seller has obtained the Site Permit, which 
Permit does not contain conditions 
reasonably and materially unsatisfactory to 
Seller. 

June 1, 2017 

Transmission Owner, Transmission 
Authority and Seller have entered into  the 
Interconnection Agreement. 

June 1, 2016 

Approval of this PPA, in the form submitted 
by Company to the MPUC for approval, by 
the board of directors of Calpine 
Corporation. 

April 15, 2015 

Approval of this PPA by the board of 
directors of Calpine Corporation in the 
event any conditions are added or 
modifications are made to this PPA after its 
submittal to the MPUC for approval 

Thirty (30) Days after issuance of any order 
requiring such additional conditions or 

modifications 

 

4. The following term and meaning corresponding thereto shall be added to Exhibit A, 
Definitions of the Power Purchase Agreement: 

 ""Minnesota Cost Recovery Request" shall have the meaning set forth in Section 6.1(B)."    

5. The Table in Exhibit B, Construction Milestones of the Power Agreement is hereby deleted 
in its entirety and replaced by the following:    

 

Construction 
Milestone 

Outcome 

[Trade Secret 
Data Begins…  

 
 

  
Company shall have obtained State Regulatory Approval. 

 

Seller and all required counterparties have executed major procurement 
contracts, the Construction Contract (Limited Notice To Proceed 
Only), any operating agreements, and the Interconnection Agreement 
needed to commence construction of the Facility. 

  Seller shall have achieved closing on financing for the Facility or 
provided Company with proof of financial capability to construct the 
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Facility. 

  Seller shall have laid the foundation for generating facilities and step-
up transformation facilities. 

  
The turbine(s)/generator(s)/step-up transformer shall have been 
delivered to, and set on foundation at, the Site. 

  All Network Upgrades associated with obtaining NITS are completed.  

  
All fuel supply and transportation arrangements have been put in place 
and fuel interconnection facilities in have been constructed and are 
operational. 

  
Seller shall have constructed Seller’s Interconnection Facilities and 
such facilities are capable of being energized 

 Commissioning of the Facility commences. 

  Seller shall have obtained either (i) unconditional ERIS and 
unconditional NITS, or (ii) unconditional NRIS. 

  
Seller shall have obtained MISO accreditation of the Facility as a 
Capacity Resource 

 Commercial Operation Milestone 

…Trade Secret 
Data Ends]  

June 1, 2019  Commercial Operation Date 

 

5. The terms and provisions contained in this Amendment No. 1 to the PPA constitute the 
entire agreement between Company and Seller with respect to the amendment of the PPA 
and shall supersede all previous communications, representations, or agreements, either 
verbal or written, between Company and Seller regarding amendment of the PPA. This 
Amendment No. 1 may be amended, changed, modified, or altered in accordance with the 
terms of the PPA, provided, however, that any such amendment, change, modification, or 
alteration shall be in writing and executed by both Parties. 

6. This Amendment No. 1 is binding upon and shall inure to the benefit of the Parties hereto 
and their respective successors, legal representatives, and assigns. 

7. Except as specifically provided in this Amendment No. 1, no other amendments, revisions 
or changes are or have been made to the PPA. 
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8. Upon the effectiveness of this Amendment No. 1, each reference in this Amendment No. 1 
to "this PPA", "the PPA", "thereunder", "hereto", "herein", or words of like import shall 
mean and be a reference to the PPA, as amended hereby. 

9. This Amendment No. 1 may be executed in one or more counterparts, and each executed 
counterpart shall have the same force and effect as an original instrument. 

 

[remainder of this page intentionally left blank] 
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IN WITNESS WHEREOF, the Parties have executed this Amendment No. I as of the
date first set forth above.

Seller:

MANKATO ENERGY CENTER II, LLC
~0~/

By st.
I

Name - Zn a’ ,stS~ LICA
r

Tide 1 ‘ 0

Company

XCEL ENERGY SERVICES INC. AS \GENT FOR

NORTHERN STATES~ CO ANY, a Minnesota Corporation

By~

Name Tim Kawakami

Title Dirrrrnr~ Purchased Pnwer
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Facility Event

Announcement 

Date Seller Buyer (Owner) COD

Capacity 

(MW)

Price 

(millions) Price ($/kW)

Riverside Energy Center  Acquisition January, 2013 Calpine Corp.

Wisconsin Power & Light 

(Alliant Energy Corp.) 2004 600 $400 $667

Beloit, WI Site Expansion(1) November, 2014 2019 (est.) 730 $700 $959

1,330 $1,100 $827

Fox Energy Center(2) Acquisition March, 2013 Tyr Energy; GE Wisconsin Public Service Co. 2005 619 $440 $711

Wrightstown, WI Site Expansion January, 2015 2018 (est.) 475 $517 $1,088

1,094 $957 $875

Nemadji Trail Energy Center 

Superior, WI
New Construction October 29, 2018 NA MN Power/Dairyland Coop est. 2024 525 $700 $1,333

Mankato Energy Center Acquisition with June, 2019 Southern Power NSP 2019 760 $650 $855

Mankato, MN Unit Expansion

Notes:
(1)  Does not include AFUDC and transmission network upgrade costs estimated at approximatley $75m.
(2) Fox Energy Center expansion was cancelled by order of the Wisconsin Public Service Commission as a result of the acquisition of Integrys by Wisconsin Electric Power.
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Attachment E provided with the Not Public version of this response contains 
data classified as trade secret pursuant to Minn. Stat. §13.37 and are marked as 
“Not Public” in their entirety. Pursuant to Minn. R. 7829.0500, subp. 3, the 
Company provides the following description of the excised material:  
 

1.       Nature of the Material: Prepared study. 
2.       Authors: The study was prepared by Excel Engineering. 
3.       Importance:  The study contains competitively sensitive 

data related to project costs. 
4.       Date the Information was Prepared: The study was prepared 

during the fourth quarter of 2018. 
 
 
[TRADE SECRET BEGINS 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

TRADE SECRET ENDS] 
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I. Strategist Modeling Assumptions 
 

1. Discount Rate and Capital Structure 
 
The discount rate used for levelized cost calculations and the present value of 
modeled costs is 6.53 percent.  The rates shown in Table 1 were calculated by taking a 
weighted average of NSP jurisdictions from the April 2018 Corporate Assumptions 
Memo. 
 

Table 1: Capital Structure 

 
 

2. Inflation Rates 
 
The inflation rates are used for existing resources, generic resources, and other costs 
related to general inflationary trends in the modeling and are developed using long-
term forecasts from Global Insight.  The General inflation rate is from the “Chained 
Price Index for Total Personal Consumption Expenditures” published in the second 
quarter of 2018. 
• General inflation – The inflation rate used for construction (capital) costs and 
any other escalation factor related to general inflationary trends is 2.0%. 
 
 

3. Reserve Margin 
  
The reserve margin at the time of MISO’s peak is 8.4 percent. The coincidence factor 
between the NSP System and MISO system peak is 5 percent. Therefore, the effective 
reserve margin is:  

(1 - 5%) * (1 + 8.4%) - 1 = 2.98%. 
 
  

Capital 

Structure

Allowed 

Return

Before Tax 

Electric 

WACC

After Tax 

Electric 

WACC

Long‐Term Debt 45.60% 4.87% 2.22% 1.32%

Common Equity 52.50% 9.39% 4.93% 4.93%

Short‐Term Debt 1.90% 2.85% 0.05% 0.05%

Total  7.20% 6.30%
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Table 2: Reserve Margin 

 
 

4. Regulated CO2 Costs 
 
Figure 1 shows the annual Regulated CO2 Costs used in the analysis. The base 
assumption is $15 per short ton starting in 2022 which is the average of $5 per short 
ton and $25 per short ton. The range of Regulated CO2 Costs is drawn from the 
Minnesota Public Utilities Commission’s Order Establishing 2018 and 2019 Estimate 
of Future Carbon Dioxide Regulation Costs in Docket No. E999/CI-07-1199 issued 
June 11, 2018.  All prices escalate at general inflation.  
 

Figure 1: Carbon Dioxide Regulated CO2 Cost 

 
 
 

 
5. Externality Costs 

 
The values of the criteria pollutants PM2.5, NOx and SO2 are derived from the 
"Low" and "High" (Base Case) values for each of the 3 locations, as determined in the 
January 3rd Order (see page 58 in the Order). The values of the criteria pollutants CO 

Reserve Margin
Coincidence Factor 5.00%
MISO Coincident Peak Reserve Margin % 8.40%

Effective RM Based on Non-coincident Peak 2.98%
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and Pb are derived from the "Low" and "High" (Base Case) values for each of the 3 
locations. All prices are escalated to 2018 real $.  
For plants located within 200 miles of MN, it was decided that for the NOx, PM2.5 
and SO2 values they would be selected based on the appropriate category 
Urban/Metro Fringe/Rural for each plant in question. 
 

Table 3: Externality Costs 

  
 

The CO2 values are derived from the January and June 2018 Orders. In the Base 
Case, the CO2 values until 2025 are based on the "High" (externalities) 
Environmental Cost Values for CO2. The Base Case CO2 values from 2025 onwards 
are based on the "High" end of the range determined in the June 11th Order (see page 
12 of June 11th Order). All prices are escalated to 2018 real $ and escalate at general 
inflation (set at 2% per year) thereafter.  
 

Urban Metro Fringe Rural <200mi

SO2 $6,116 $4,829 $3,643 $0
NOx $2,934 $2,622 $2,110 $28
PM2.5 $10,697 $6,856 $3,654 $872
CO $1.65 $1.17 $0.31 $0.31
Pb $4,857 $2,562 $624 $624

MPUC Externality Costs
$2018 per short ton
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Table 4: Carbon Dioxide Externality Costs 

  

MPUC CO2 Externality Costs

$ per short ton

Year Low High

2018 9.09 42.76

2019 9.49 44.58

2020 9.90 46.45

2021 10.32 48.39

2022 10.77 50.38

2023 11.22 52.43

2024 11.69 54.55

2025 12.16 56.72

2026 12.67 58.97

2027 13.17 61.29

2028 13.70 63.67

2029 14.24 66.12

2030 14.80 68.64

2031 15.37 71.24

2032 15.97 73.91

2033 16.57 76.67

2034 17.21 79.50

2035 17.85 82.41

2036 18.52 85.41

2037 19.20 88.50

2038 19.91 91.68

2039 20.62 94.96

2040 21.38 98.32

2041 22.14 101.78

2042 22.94 105.34

2043 23.74 109.00

2044 24.58 112.76

2045 25.43 116.63

2046 26.33 120.61

2047 27.23 124.71

2048 28.17 128.92

2049 29.12 133.24

2050 30.12 137.69

2051 31.14 142.26

2052 32.18 146.97

2053 33.26 151.80

2054 34.36 156.76

2055 35.50 161.87

2056 36.66 167.11

2057 37.86 172.51
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6. Demand and Energy Forecast  
 
The Fall 2018 Load Forecast developed by the Xcel Energy Load Forecasting group is 
used. The forecast is shown with no DG solar reduction, as solar was modeled as a 
resource.  
 

Table 5: Fall 2018 Demand and Energy Forecast 

 
 
 
 

Year Model 
Output

W/ Hist DSM,
Building Code 

Adj

 w DSM/Eff
Adjustments

Final w EV
Adjustments Year Model 

Output

W/ Hist DSM,
Building Code 

Adj

 w DSM/Eff
Adjustments

Final w EV
Adjustments

2018 10,415 9,241 9,151 9,152 2018 50,447 44,348 43,909 43,914

2019 10,424 9,313 9,131 9,136 2019 50,530 44,649 43,772 43,798

2020 10,499 9,399 9,146 9,156 2020 50,847 45,129 43,800 43,865

2021 10,559 9,497 9,173 9,191 2021 50,746 45,223 43,449 43,560

2022 10,621 9,623 9,226 9,251 2022 50,844 45,598 43,375 43,529

2023 10,684 9,719 9,251 9,285 2023 50,991 45,857 43,186 43,394

2024 10,755 9,831 9,291 9,329 2024 51,326 46,318 43,189 43,425

2025 10,842 9,949 9,338 9,376 2025 51,333 46,589 43,021 43,257

2026 10,939 10,101 9,418 9,456 2026 51,483 47,061 43,044 43,281

2027 11,038 10,287 9,533 9,571 2027 51,699 47,722 43,256 43,493

2028 11,140 10,494 9,669 9,706 2028 52,079 48,780 43,852 44,089

2029 11,232 10,634 9,737 9,775 2029 52,105 49,097 43,735 43,972

2030 11,320 10,795 9,827 9,864 2030 52,279 49,704 43,893 44,130

2031 11,418 10,940 9,899 9,937 2031 52,516 50,195 43,935 44,172

2032 11,518 11,065 10,044 10,082 2032 52,895 50,712 44,424 44,661

2033 11,619 11,204 10,201 10,239 2033 52,931 50,918 44,639 44,875

2034 11,717 11,333 10,331 10,369 2034 53,112 51,274 44,995 45,232

2035 11,813 11,443 10,441 10,478 2035 53,346 51,577 45,298 45,534

2036 11,912 11,568 10,566 10,604 2036 53,746 52,103 45,806 46,042

2037 12,006 11,675 10,672 10,710 2037 53,750 52,169 45,890 46,126

2038 12,100 11,769 10,766 10,804 2038 53,911 52,329 46,050 46,287

2039 12,197 11,867 10,864 10,902 2039 54,165 52,584 46,305 46,541

2040 12,301 11,970 10,968 11,005 2040 54,589 53,007 46,709 46,946

2041 12,396 12,065 11,063 11,101 2041 54,599 53,018 46,739 46,975

2042 12,488 12,157 11,155 11,192 2042 54,767 53,186 46,907 47,143

2043 12,581 12,250 11,248 11,285 2043 55,031 53,450 47,171 47,407

2044 12,693 12,362 11,360 11,398 2044 55,467 53,884 47,587 47,823

2045 12,765 12,434 11,432 11,469 2045 55,503 53,921 47,642 47,879

2046 12,851 12,520 11,518 11,556 2046 55,700 54,119 47,840 48,076

2047 12,947 12,616 11,614 11,652 2047 55,996 54,415 48,136 48,372

2048 13,035 12,705 11,703 11,741 2048 56,359 55,038 48,740 48,977

2049 13,124 12,794 11,792 11,830 2049 56,435 54,854 48,575 48,811

2050 13,213 12,883 11,881 11,919 2050 56,667 55,085 48,806 49,042

2051 13,302 12,972 11,970 12,008 2051 56,899 55,316 49,037 49,274

2052 13,391 13,062 12,059 12,097 2052 57,288 55,700 49,403 49,640

2053 13,480 13,151 12,148 12,186 2053 57,362 55,779 49,500 49,736

2054 13,595 13,265 12,263 12,301 2054 57,812 56,228 49,949 50,185

2055 13,684 13,355 12,352 12,390 2055 58,043 56,459 50,180 50,417

2056 13,773 13,444 12,441 12,479 2056 58,436 56,847 50,549 50,786

2057 13,862 13,533 12,531 12,568 2057 58,507 56,922 50,643 50,880

Demand (MW) Energy (GWh)
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7. DSM Forecast 
 
The DSM forecast corresponds to what was used in the 2018v2.0 Load Forecast 
assumes impacts expected at a 75 percent rebate level which equals roughly 1.5 
percent of sales through the planning period and is what is embedded in the 2018v2 
Load Forecast.  

Table 6: DSM Forecast  

 
 

Year
Energy 
(MWh)

Demand 
(MW)

2018 439        114        
2019 877        229        
2020 1,330     316        
2021 1,774     402        
2022 2,223     489        
2023 2,671     576        
2024 3,129     663        
2025 3,568     750        
2026 4,017     837        
2027 4,465     924        
2028 4,928     1,011     
2029 5,362     1,097     
2030 5,811     1,184     
2031 6,259     1,271     
2032 6,287     1,244     
2033 6,279     1,216     
2034 6,279     1,216     
2035 6,279     1,216     
2036 6,297     1,216     
2037 6,279     1,216     
2038 6,279     1,216     
2039 6,279     1,216     
2040 6,297     1,216     
2041 6,279     1,216     
2042 6,279     1,216     
2043 6,279     1,216     
2044 6,297     1,216     
2045 6,279     1,216     
2046 6,279     1,216     
2047 6,279     1,216     
2048 6,297     1,216     
2049 6,279     1,216     
2050 6,279     1,216     
2051 6,279     1,216     
2052 6,297     1,216     
2053 6,279     1,216     
2054 6,279     1,216     
2055 6,279     1,216     
2056 6,297     1,216     
2057 6,279     1,216     
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8. Demand Response Forecast 
 
The Load Management Forecast used was developed by the Xcel Energy Load 
Research group, 2018v4 vintage plus 406 MW of incremental generic DR starting in 
2023.  The table below shows the July demand.  

 
Table 7: 2018 Load Management Forecast 

 

Year
July 

Demand 
(MW)

2018 899
2019 916
2020 932
2021 948
2022 962
2023 1,409
2024 1,413
2025 1,418
2026 1,423
2027 1,418
2028 1,408
2029 1,398
2030 1,388
2031 1,378
2032 1,369
2033 1,360
2034 1,351
2035 1,343
2036 1,335
2037 1,327
2038 1,319
2039 1,312
2040 1,304
2041 1,297
2042 1,291
2043 1,284
2044 1,277
2045 1,271
2046 1,265
2047 1,259
2048 1,252
2049 1,246
2050 1,240
2051 1,233
2052 1,227
2053 1,221
2054 1,214
2055 1,208
2056 1,202
2057 1,196

DR Forecast
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9. Natural Gas Price Forecasts 

 
Henry Hub natural gas prices are developed using a blend of market information 
(New York Mercantile Exchange futures prices) and long-term fundamentally-based 
forecasts from Wood Mackenzie, Cambridge Energy Research Associates (CERA) 
and Petroleum Industry Research Associates (PIRA).  
 
Gas Prices as of October 18, 2018 were used. High and low gas price sensitivities 
were performed by adjusting the growth rate up and down by 50 percent from the 
base natural gas cost forecast starting in year 2022. 
 

Figure 2: Ventura Natural Gas Price Forecast and Sensitivities 

 

10. Natural Gas Transportation Costs 
 
Gas transportation variable costs include the gas transportation charges and the Fuel 
Lost & Unaccounted (FL&U) for all of the pipelines the gas flows through from the 
Ventura Hub to the generators facility. The FL&U charge is stated as a percentage of 
the gas expected to be consumed by the plant, effectively increasing the gas used to 
operate the plant, and is at the price of gas commodity being delivered to the plant. 
Table 13 contains gas transportation charges for generic thermal resources. 
 

11. Natural Gas Demand Charges 
 
Gas demand charges are fixed annual payments applied to resources to guarantee that 
natural gas will be available (normally called “firm gas”). Typically, firm gas is obtained 
to meet the needs of the winter peak as enough gas is normally available during the 
summer. Table 13 contains gas demand charges for generic thermal resources. 
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12. Electric Power Market Prices 

 
In addition to resources that exist within the NSP System, the Company is a 
participant in the MISO Market.  Electric power market power prices are developed 
from fundamentally-based forecasts from Wood Mackenzie, CERA and PIRA. Figure 
3 below shows the market prices under zero cost CO2 assumptions. 

 
Figure 3: Minn Hub Average On and Off Peak Market Price 

 

 
 
 

13. Coal Price Forecast 
 
Coal price forecasts are developed using two major inputs: the current contract 
volumes and prices combined with current estimates of required spot volumes and 
prices. Typically coal volumes and prices are under contract on a plant by plant basis 
for a one to five year term with annual spot volumes filling the estimated fuel 
requirements of the coal plant based on recent unit dispatch. The spot coal price 
forecasts are developed from price forecasts provided by Wood Mackenzie, JD 
Energy, and John T Boyd Company, as well as price points from recent Request for 
Proposal (RFP) responses for coal supply. Layered on top of the coal prices are 
transportation charges, SO2 costs, freeze control and dust suppressant, as required.  
 
  

$10

$20

$30

$40

$50

$60

$70

$80

$90

$100

2
0
1
8

2
0
2
3

2
0
2
8

2
0
3
3

2
0
3
8

2
0
4
3

2
0
4
8

2
0
5
3

$
/M

W
h ON

OFF



     Docket No. IP6949, E002/PA-18-702 
Attachment F - Page 10 of 22 

Figure 4: Coal Price Forecast 

 
 
 

14. Surplus Capacity Credit 
 
The credit is applied for all twelve months of each year and is priced at the avoided 
capacity cost of a generic combustion turbine.  
 

Table 8: Surplus Capacity Credit 

 
 

15. Transmission Delivery Costs  
 
Generic 2x1 combined cycle (CC), generic combustion turbine (CT), generic wind and 
generic solar have assumed transmission delivery costs. The table below shows the 
transmission delivery costs on a $/kW basis. The CC and CT costs were developed 
based on the average of several potential sites in the Minnesota. The general site 
locations were investigated by Transmission Access for impacts to the transmission 
grid and expected resulting upgrade costs  

$2

$3

$4

$5

$6

$/
M

M
bt

u

Coal Price Forecast 

Generic Coal

2018 2019 2020 2021 2022 2023 2024 2025 2026 2027
$/kW-mo 3.72 3.79 3.87 3.95 4.03 4.11 4.19   4.27   4.36   4.45   

2028 2029 2030 2031 2032 2033 2034 2035 2036 2037
$/kW-mo 4.54 4.63 4.72 4.81 4.91 5.01 5.11   5.21   5.31   5.42   

2038 2039 2040 2041 2042 2043 2044 2045 2046 2047
$/kW-mo 5.53 5.64 5.75 5.87 5.98 6.10 6.23   6.35   6.48   6.61   

2048 2049 2050 2051 2052 2053 2054 2055 2056 2057
$/kW-mo 6.74 6.87 7.01 7.15 7.29 7.44 7.59   7.74   7.90   8.05   
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Table 9: Transmission Delivery Costs 

 
 

16. Interconnection Costs  
 
Estimates of interconnection costs of the generic resources were included in the 
capital cost estimates.  
 

17. Effective Load Carrying Capability (ELCC) Capacity Credit for Wind 
Resources 

 
Existing wind units is based on current MISO accreditation. New wind additions are 
given a capacity credit equal to 15.6 percent of their nameplate rating per MISO 
2017/2018 Wind Capacity Report.  
 

18. ELCC Capacity Credit for Utility Scale Solar Photovoltaic (PV) 
Resources 

 
Utility scale generic solar PV additions used in modeling the alternative plans were 
given a capacity credit equal to 50 percent of the AC nameplate capacity.  
 

19. Spinning Reserve Requirement 
 
Spinning Reserve is the on-line reserve capacity that is synchronized to the grid to 
maintain system frequency stability during contingency events and unforeseen load 
swings. The level of spinning reserve modeled is 182 MW and is based on a 12 month 
rolling average of spinning reserves carried by the NSP System within MISO.  

 
20. Emergency Energy Costs 

 
Emergency Energy Costs were assigned in the Strategist model if there were not 
enough resources available to meet energy requirements. The cost was set at 
$500/MWh. 
 

21. Wind Integration Costs  
 

$/kw
CC 330$      
CT 100$      
Solar 200$      
Wind 70$        
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Wind integration costs were priced based upon the results of the NSP System Wind 
Integration Cost Study. Wind integration costs contain five components: 

1. MISO Contingency Reserves 
2. MISO Regulating Reserves 
3. MISO Revenue Sufficiency Guarantee Charges 
4. Coal Cycling Costs 
5. Gas Storage Costs 

 
Table 10: Wind Integration Costs 

 
 

Wind Solar Wind Solar
2018 0.00 0.00 0.00 0.00
2019 0.00 0.00 0.00 0.00
2020 0.41 0.41 0.00 0.00
2021 0.42 0.42 0.00 0.00
2022 0.43 0.43 0.00 0.00
2023 0.44 0.44 0.00 0.00
2024 0.44 0.44 0.00 0.00
2025 0.45 0.45 0.00 0.00
2026 0.46 0.46 0.00 0.00
2027 0.47 0.47 0.00 0.00
2028 0.48 0.48 0.00 0.00
2029 0.49 0.49 0.00 0.00
2030 0.50 0.50 0.00 0.00
2031 0.51 0.51 0.00 0.00
2032 0.52 0.52 0.00 0.00
2033 0.53 0.53 0.00 0.00
2034 0.54 0.54 0.00 0.00
2035 0.55 0.55 0.00 0.00
2036 0.56 0.56 0.00 0.00
2037 0.57 0.57 0.00 0.00
2038 0.59 0.59 0.00 0.00
2039 0.60 0.60 0.00 0.00
2040 0.61 0.61 0.00 0.00
2041 0.62 0.62 0.00 0.00
2042 0.63 0.63 0.00 0.00
2043 0.65 0.65 0.00 0.00
2044 0.66 0.66 0.00 0.00
2045 0.67 0.67 0.00 0.00
2046 0.69 0.69 0.00 0.00
2047 0.70 0.70 0.00 0.00
2048 0.71 0.71 0.00 0.00
2049 0.73 0.73 0.00 0.00
2050 0.74 0.74 0.00 0.00
2051 0.76 0.76 0.00 0.00
2052 0.77 0.77 0.00 0.00
2053 0.79 0.79 0.00 0.00
2054 0.80 0.80 0.00 0.00
2055 0.82 0.82 0.00 0.00
2056 0.84 0.84 0.00 0.00
2057 0.85 0.85 0.00 0.00

Year

Integration Coal Cycling
$/MWh $/MWh
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22. Wind Congestion Costs 
 
Wind Congestion Costs were developed using the MISO MTEP 2018 models by 
comparing the average congestion costs between representative wind bus locations 
and NSP. We included a congestion cost of $3.43 per MWh in 2020, escalating at 2% 
thereafter for all new wind projects.  

Table 11: Wind Congestion Costs 

 

23. Distributed Generation and Community Solar Gardens 

Existing 
Resources

New 
Resources

2018 -              -              
2019 -              -              
2020 -              3.43         
2021 -              3.50         
2022 -              3.57         
2023 -              3.64         
2024 -              3.71         
2025 -              3.79         
2026 -              3.86         
2027 -              3.94         
2028 -              4.02         
2029 -              4.10         
2030 -              4.18         
2031 -              4.27         
2032 -              4.35         
2033 -              4.44         
2034 -              4.53         
2035 -              4.62         
2036 -              4.71         
2037 -              4.80         
2038 -              4.90         
2039 -              5.00         
2040 -              5.10         
2041 -              5.20         
2042 -              5.30         
2043 -              5.41         
2044 -              5.52         
2045 -              5.63         
2046 -              5.74         
2047 -              5.86         
2048 -              5.97         
2049 -              6.09         
2050 -              6.22         
2051 -              6.34         
2052 -              6.47         
2053 -              6.60         
2054 6.73         
2055 6.86         
2056 7.00         
2057 7.14         

Wind Congestion
$/MWh
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The small solar inputs are based on the most recent Company forecast. 
 

24.      Assumption and Sensitivity Descriptions 
 
The modeling uses the following assumptions and sensitivities.  The Base 
Assumptions are combined with the Sensitivities to test the modeling results for 
critical variables. 
 

Table 12: Assumption and Sensitivity Descriptions 

 
 
 
 

25. Owned Unit Modeled Operating Characteristics and Costs 
 
Company owned units were modeled based upon their tested operating characteristics 
and historical or projected costs. Below is a list of typical operating and cost inputs for 
each company owned resource.  

a. Retirement Date  
b. Maximum Capacity 

Base Assumptions Assumption Description
PVSC Base All Strategist expansion plans are optimized under the PVSC Base assumption.  PVSC Base includes the 

Regulated CO2 Costs, Externality Costs, and Surplus Capacity Credit.  Optimized expansion plans were 
also completed using the PVSC Reference assumption and the High Renewables Scenario.  All Strategist 
outputs except the Markets Off sensitivity assume the modeling of MISO Energy Market interactions.

PVRR Base This assumption removes Regulated CO2 Costs, Externality Costs, and the Surplus Capacity Credit from 
the PVSC Base assumption.  
The following sensitivities were also ran using the PVRR assumption as the starting point: 
Low Gas, High Gas, Low Load, High Load, Markets off no dump, Markets off with dump, 3% Esc costs, 
1% esc. costs. 

Sensitivities Sensitivity Description
Markets Off No Dump 
Credit

This sensitivity removes the modeling of the Company's hourly sales in the MISO  Energy Market.  No 
credit was applied for dump energy.

Markets Off With Dump 
Credit

This sensitivity removes the modeling of the Company's hourly purchases in the MISO  Energy Market and 
allows for a credit of one half of the all hours market price for dump energy.

Low Gas Price This sensitivity decreases the annual year-over-year percent change in natural gas prices by 50% starting 
in year 2022.

High Gas Price This sensitivity increases the annual year-over-year percent change in natural gas prices by 50% starting 
in year 2022.

Low CO2 Externality Costs 
All Years

This sensitivity removes the Regulated CO2 Cost and models the Low Externality Price of CO2 for the 
modeling period.

Low CO2 Externality Costs 
through 2024

This sensitivity uses the Low Externality Price of CO2 through 2024, then the low Regulated CO2 Cost 
thereafter.

High CO2 Externality Costs 
All Years

This sensitivity models the High Externality Price of CO2 for the full modeling period.

Low Load This sensitivity uses a minus one standard deviation from the base demand and energy forecast. 
High Load This sensitivity uses a plus one standard deviation from the base demand and energy forecast. 
3% esc ongoing costs MEC ongoing costs to escalate by 3% annually, vs. the 20% base inflation assumption.
1% Esc ongoing costs MEC ongoing costs to escalate by 1% annually, vs. the 20% base inflation assumption.
No CO2 This sensitivity assumes there are no Externality or Regulatory costs associated with CO2. 
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c. Current Unforced Capacity (UCAP) Ratings 
d. Minimum Capacity Rating 
e. Seasonal Deration 
f. Heat Rate Profiles 
g. Variable O&M 
h. Fixed O&M 
i. Maintenance Schedule  
j. Forced Outage Rate 
k. Emission rates for SO2, NOx, CO2, Mercury and particulate matter (PM) 
l. Contribution to spinning reserve 
m. Fuel prices 
n. Fuel delivery charges 

 
26. Thermal Power Purchase Agreement (PPA) Operating Characteristics 

and Costs  
 
PPAs are modeled based upon their tested operating characteristics and contracted 
costs. Below is a list of typical operating and cost inputs for each thermal PPA. 

a. Contract term  
b. Maximum Capacity 
c. Minimum Capacity Rating 
d. Seasonal Deration 
e. Heat Rate Profiles 
f. Energy Schedule 
g. Capacity Payments 
h. Energy Payments 
i. Maintenance Schedule  
j. Forced Outage Rate 
k. Emission rates for SO2, NOx, CO2, Mercury and PM 
l. Contribution to spinning reserve 
m. Fuel prices 
n. Fuel delivery charges 

 
 

27. Renewable Energy PPAs and Owned Operating Characteristics and 
Costs 

 
PPAs are modeled based upon their tested operating characteristics and contracted 
costs. Company owned units were modeled based upon their tested operating 
characteristics and historical or projected costs. Below is a list of typical operating and 
cost inputs for each renewable energy PPA and owned unit.  
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a. Contract term 
b. Name Plate Capacity 
c. Accredited Capacity  
d. Annual Energy 
e. Hourly Patterns 
f. Capacity and Energy Payments 
g. Integration Costs  

 
Wind hourly patterns were developed through a “Typical Wind Year” process where 
individual months were selected from the years 2014-2017 to develop a typical year. 
Actual generation data from the selected months were used to develop the profiles for 
each wind farm. For farms where generation data was not complete or not available, 
data from nearby similar farms were used. 
 
Solar hourly patterns were taken from the ELCC Study from Fall 2013 and updated to 
reflect the ELCC as stated above. The fixed panel pattern is an average of the four 
orientations and three years (2008-2010) of data and single-axis tracking pattern is an 
average of three years of data. 
 

28. Generic Assumptions 
 
Generic resources were modeled based upon their expected operating characteristics 
and projected costs. Below is a list of typical operating and cost inputs for each 
generic resource.  
 
Thermal 

a. Retirement Date 
b. Maximum Capacity 
c. UCAP Ratings 
d. Minimum Capacity Rating 
e. Seasonal Deration 
f. Heat Rate Profiles 
g. Variable O&M 
h. Fixed O&M 
i. Maintenance Schedule  
j. Forced Outage Rate 
k. Emission rates for SO2, NOx, CO2, Mercury and PM 
l. Contribution to spinning reserve 
m. Fuel prices 
n. Fuel delivery charges 
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Renewable 
a. Contract term 
b. Name Plate Capacity 
c. Accredited Capacity  
d. Annual Energy 
e. Hourly Patterns 
f. Capacity and Energy Payments 
g. Integration Costs  

 
Tables 13-14 below show the assumptions for the generic thermal and renewable 
resources. 
 

Table 13: Thermal Generic Information (Costs in 2018 Dollars) 

 
 
 

Resource Sherco CC Generic CC Generic CT  Generic CT Generic CT
Technology 7H 7H 7H 7F 7H
Location Type Brownfield Greenfield Brownfield Brownfield Greenfield
Cooling Type Wet Dry Dry Dry Dry
Book life 40 40 40 40 40
Nameplate Capacity (MW) 916 916 374 232 374
Summer Peak Capacity with Ducts (MW) 870 870 NA NA NA
Summer Peak Capacity without Ducts (MW) 643 643 331 228 331

Capital Cost ($/kW) $914 $951 $446 $495 $445
Electric Transmission Delivery ($/kW) NA $301 NA NA $100
Ongoing Capital Expenditures ($/kW-yr) $6.77 $6.77 $4.77 $3.85 $3.85
Gas Demand ($/kW-yr) 2018$ $32.56 $21.14 NA NA $2.07
Fixed O&M Cost ($000/yr) 2018$ $2,605 $3,105 $422 $736 $668
Variable O&M Cost ($/MWh) $1.42 $1.42 $4.90 $4.90 $4.90
Levelized $/kw-mo (All Fixed Costs) $2018 $12.04 $12.71 $4.62 $5.13 $5.58

Heat Rate with Duct Firing (btu/kWh) 6,494      6,818           NA NA NA
Heat Rate 100% Loading (btu/kWh) 6,331      6,647           9,042         9,791        9,042        
Heat Rate 75% Loading (btu/kWh) 6,464      6,787           9,474         10,234      9,474        
Heat Rate 50% Loading (btu/kWh) 6,876      7,220           10,833       12,006      10,833      
Heat Rate 25% Loading (btu/kWh) 7,831      8,222           11,279       12,835      11,279      
Forced Outage Rate 3% 3% 3% 3% 3%
Maintenance (weeks/yr) 5 5 2 2 2
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Table 14: Renewable Generic ECC Costs - $/MWh 

 

  

Year PTC ECC ($/MWH) Year ITC ECC ($/MWH)
2023 60% 33.06 2023 30% 43.45
2024 40% 37.72 2024 30% 43.75
2025 0% 46.48 2025 10% 44.05
2026 0% 46.76 2026 10% 44.34
2027 0% 47.07 2027 10% 44.64
2028 0% 47.39 2028 10% 44.93
2029 0% 47.74 2029 10% 45.22
2030 0% 48.11 2030 10% 45.50
2031 0% 48.55 2031 10% 46.04
2032 0% 49.00 2032 10% 46.58
2033 0% 49.49 2033 10% 47.12
2034 0% 50.00 2034 10% 47.66
2035 0% 50.53 2035 10% 48.21
2036 0% 51.09 2036 10% 48.77
2037 0% 51.68 2037 10% 49.32
2038 0% 52.30 2038 10% 49.88
2039 0% 52.95 2039 10% 50.44
2040 0% 53.63 2040 10% 51.01
2041 0% 54.34 2041 10% 51.52
2042 0% 55.08 2042 10% 52.02
2043 0% 55.86 2043 10% 52.53
2044 0% 56.67 2044 10% 53.04
2045 0% 57.53 2045 10% 53.55
2046 0% 58.41 2046 10% 54.06
2047 0% 59.34 2047 10% 54.57
2048 0% 60.32 2048 10% 55.08
2049 0% 61.33 2049 10% 55.58
2050 0% 62.39 2050 10% 56.09
2051 0% 63.64 2051 10% 57.21
2052 0% 64.91 2052 10% 58.36
2053 0% 66.21 2053 10% 59.52
2054 0% 67.53 2054 10% 60.71
2055 0% 68.88 2055 10% 61.93
2056 0% 70.26 2056 10% 63.17
2057 0% 71.66 2057 10% 64.43

GENERIC WIND GENERIC SOLAR
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II. Strategist Expansion Plans 
 

Table 15 and Table 16 provide the expansion plans where generation from Mankato is 
included as a PPA.  The expansion plans with the proposed ownership of the 762MW 
Mankato Energy Center addition are shown in Tables 17 and 18. 

Table 15: 2015 IRP Renewables Expansion Plan – PPAs 

 

2018 2019 2020 2021 2022 2023 2024 2025 2026 2027 2028 2029 2030 2031

Firm Capacity

MEC I 290 290 290 290 290 290 290 290 290 0 0 0 0 0

MEC II 0 322 322 322 322 322 322 322 322 322 322 322 322 322

Mankato Owned 0 0 0 0 0 0 0 0 0 0 0 0 0 0

Sherco CC 0 0 0 0 0 0 0 0 0 728 0 0 0 0

Greenfield CC 0 0 0 0 0 0 0 0 0 0 0 0 0 0

Greenfield CT 0 0 0 0 0 0 0 0 0 0 0 0 642 0

Brownfield H CT 0 0 0 0 0 0 0 0 0 642 0 0 0 0

Brownfield F CT 0 0 0 0 0 0 0 0 0 0 0 0 0 200

Nameplate Capacity

Wind 0 1,155 400 300 0 126 0 20 21 67 35 80 8 206

Solar 0 0 0 0 0 412 304 197 147 0 402 0 0 0

2032 2033 2034 2035 2036 2037 2038 2039 2040 2041 2042 2043 2044 2045

Firm Capacity

MEC I 0 0 0 0 0 0 0 0 0 0 0 0 0 0

MEC II 322 322 322 322 322 322 322 0 0 0 0 0 0 0

Mankato Owned 0 0 0 0 0 0 0 0 0 0 0 0 0 0

Sherco CC 0 0 0 0 0 0 0 0 0 0 0 0 0 0

Greenfield CC 0 844 0 844 0 0 844 0 0 0 0 0 0 0

Greenfield CT 321 0 321 0 0 0 0 321 0 642 321 0 321 0

Brownfield H CT 0 0 0 0 0 0 0 0 0 0 0 0 0 0

Brownfield F CT 0 0 200 0 0 0 0 0 0 0 0 0 0 0

Nameplate Capacity 0 0 0 0 0 0 0 0 0 0 0 0 0 0

Wind 87 379 113 29 334 7 0 6 142 181 183 0 79 38

Solar 0 0 0 0 29 0 0 0 0 0 323 236 126 25

2046 2047 2048 2049 2050 2051 2052 2053 2054 2055 2056 2057 Total

Firm Capacity

MEC I 0 0 0 0 0 0 0 0 0 0 0 0 2,609

MEC II 0 0 0 0 0 0 0 0 0 0 0 0 6,448

Mankato Owned 0 0 0 0 0 0 0 0 0 0 0 0 0

Sherco CC 0 0 0 0 0 0 0 0 0 0 0 0 728

Greenfield CC 0 0 0 844 0 0 0 0 0 0 0 0 3,376

Greenfield CT 0 0 642 0 0 0 0 321 0 0 321 0 4,173

Brownfield H CT 0 0 0 0 0 0 0 0 0 0 0 0 642

Brownfield F CT 0 0 0 0 0 0 0 0 0 0 0 0 400

Nameplate Capacity 0 0 0 0 0 0 0 0 0 0 0 0 0

Wind ‐44 ‐48 0 0 0 0 0 0 0 0 0 0 3,903

Solar 0 0 0 0 0 0 0 0 0 0 0 0 2,201
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Table 16: High Renewables Expansion Plan - PPAs 

 

  

2018 2019 2020 2021 2022 2023 2024 2025 2026 2027 2028 2029 2030 2031

Firm Capacity

MEC I 290 290 290 290 290 290 290 290 290 0 0 0 0 0

MEC II 0 322 322 322 322 322 322 322 322 322 322 322 322 322

Mankato Owned 0 0 0 0 0 0 0 0 0 0 0 0 0 0

Sherco CC 0 0 0 0 0 0 0 0 0 728 0 0 0 0

Greenfield CC 0 0 0 0 0 0 0 0 0 0 0 0 0 0

Greenfield CT 0 0 0 0 0 0 0 0 0 0 0 0 0 0

Brownfield H CT 0 0 0 0 0 0 0 0 0 0 0 0 0 0

Brownfield F CT 0 0 0 0 0 0 0 0 0 0 0 0 0 0

Nameplate Capacity

Wind 0 1,155 400 300 0 876 0 20 21 67 35 80 8 206

Solar 0 0 0 0 0 412 1,304 197 1,147 1,000 1,402 0 1,000 0

2032 2033 2034 2035 2036 2037 2038 2039 2040 2041 2042 2043 2044 2045

Firm Capacity

MEC I 0 0 0 0 0 0 0 0 0 0 0 0 0 0

MEC II 322 322 322 322 322 322 322 0 0 0 0 0 0 0

Mankato Owned 0 0 0 0 0 0 0 0 0 0 0 0 0 0

Sherco CC 0 0 0 0 0 0 0 0 0 0 0 0 0 0

Greenfield CC 0 0 0 0 0 0 0 0 0 844 0 0 0 0

Greenfield CT 0 0 0 321 0 321 321 321 0 0 0 0 0 0

Brownfield H CT 0 0 0 0 0 0 0 0 0 0 0 0 0 0

Brownfield F CT 0 0 200 0 0 0 0 0 0 0 0 0 0 0

Nameplate Capacity 0 0 0 0 0 0 0 0 0 0 0 0 0 0

Wind 87 379 113 29 334 7 0 6 892 181 183 0 79 38

Solar 0 500 0 1,000 29 0 500 0 0 0 323 736 126 25

2046 2047 2048 2049 2050 2051 2052 2053 2054 2055 2056 2057 Total

Firm Capacity

MEC I 0 0 0 0 0 0 0 0 0 0 0 0 2,609

MEC II 0 0 0 0 0 0 0 0 0 0 0 0 6,448

Mankato Owned 0 0 0 0 0 0 0 0 0 0 0 0 0

Sherco CC 0 0 0 0 0 0 0 0 0 0 0 0 728

Greenfield CC 0 0 0 844 0 0 0 0 0 0 0 0 1,688

Greenfield CT 321 0 321 0 0 0 0 0 321 0 0 321 2,568

Brownfield H CT 0 0 0 0 0 0 0 0 0 0 0 0 0

Brownfield F CT 0 0 0 0 0 0 0 0 0 0 0 0 200

Nameplate Capacity 0 0 0 0 0 0 0 0 0 0 0 0 0

Wind ‐44 ‐48 0 0 0 0 0 0 0 0 0 0 5,403

Solar 0 0 500 0 0 0 0 0 0 0 0 0 10,201
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Table 17: 2015 IRP Renewables Expansion Plan – Company Ownership  

 

2018 2019 2020 2021 2022 2023 2024 2025 2026 2027 2028 2029 2030 2031

Firm Capacity

MEC I 290 0 0 0 0 0 0 0 0 0 0 0 0 0

MEC II 0 0 0 0 0 0 0 0 0 0 0 0 0 0

Mankato Owned 0 627 627 627 627 627 627 627 627 627 627 627 627 627

Sherco CC 0 0 0 0 0 0 0 0 0 728 0 0 0 0

Greenfield CC 0 0 0 0 0 0 0 0 0 0 0 0 0 0

Greenfield CT 0 0 0 0 0 0 0 0 0 0 0 0 642 0

Brownfield H CT 0 0 0 0 0 0 0 0 0 321 0 0 321 0

Brownfield F CT 0 0 0 0 0 0 0 0 0 0 0 0 0 0

Nameplate Capacity

Wind 0 1,155 400 300 0 126 0 20 21 67 35 80 8 206

Solar 0 0 0 0 0 412 304 197 147 0 402 0 0 0

2032 2033 2034 2035 2036 2037 2038 2039 2040 2041 2042 2043 2044 2045

Firm Capacity

MEC I 0 0 0 0 0 0 0 0 0 0 0 0 0 0

MEC II 0 0 0 0 0 0 0 0 0 0 0 0 0 0

Mankato Owned 627 627 627 627 627 627 627 627 627 627 627 627 627 627

Sherco CC 0 0 0 0 0 0 0 0 0 0 0 0 0 0

Greenfield CC 0 844 0 844 0 0 0 0 0 0 0 0 0 0

Greenfield CT 0 0 321 0 0 0 642 321 0 642 321 0 0 0

Brownfield H CT 0 0 0 0 0 0 0 0 0 0 0 0 0 0

Brownfield F CT 200 0 200 0 0 0 0 0 0 0 0 0 0 0

Nameplate Capacity 0 0 0 0 0 0 0 0 0 0 0 0 0 0

Wind 87 379 113 29 334 7 0 6 142 181 183 0 79 38

Solar 0 0 0 0 29 0 0 0 0 0 323 236 126 25

2046 2047 2048 2049 2050 2051 2052 2053 2054 2055 2056 2057 Total

Firm Capacity

MEC I 0 0 0 0 0 0 0 0 0 0 0 0 290

MEC II 0 0 0 0 0 0 0 0 0 0 0 0 0

Mankato Owned 0 0 0 0 0 0 0 0 0 0 0 0 16,923

Sherco CC 0 0 0 0 0 0 0 0 0 0 0 0 728

Greenfield CC 844 0 0 844 0 0 0 0 0 0 0 0 3,376

Greenfield CT 0 0 321 0 0 0 0 321 321 0 321 0 4,173

Brownfield H CT 0 0 0 0 0 0 0 0 0 0 0 0 642

Brownfield F CT 0 0 0 0 0 0 0 0 0 0 0 0 400

Nameplate Capacity 0 0 0 0 0 0 0 0 0 0 0 0 0

Wind ‐44 ‐48 0 0 0 0 0 0 0 0 0 0 3,903

Solar 0 0 0 0 0 0 0 0 0 0 0 0 2,201
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Table 18: High Renewables Expansion Plan – Company Ownership  

 

 

2018 2019 2020 2021 2022 2023 2024 2025 2026 2027 2028 2029 2030 2031

Firm Capacity

MEC I 290 0 0 0 0 0 0 0 0 0 0 0 0 0

MEC II 0 0 0 0 0 0 0 0 0 0 0 0 0 0

Mankato Owned 0 627 627 627 627 627 627 627 627 627 627 627 627 627

Sherco CC 0 0 0 0 0 0 0 0 0 728 0 0 0 0

Greenfield CC 0 0 0 0 0 0 0 0 0 0 0 0 0 0

Greenfield CT 0 0 0 0 0 0 0 0 0 0 0 0 0 0

Brownfield H CT 0 0 0 0 0 0 0 0 0 0 0 0 0 0

Brownfield F CT 0 0 0 0 0 0 0 0 0 0 0 0 0 0

Nameplate Capacity

Wind 0 1,155 400 300 0 876 0 20 21 67 35 80 8 206

Solar 0 0 0 0 0 412 1,304 197 1,147 1,000 1,402 0 1,000 0

2032 2033 2034 2035 2036 2037 2038 2039 2040 2041 2042 2043 2044 2045

Firm Capacity

MEC I 0 0 0 0 0 0 0 0 0 0 0 0 0 0

MEC II 0 0 0 0 0 0 0 0 0 0 0 0 0 0

Mankato Owned 627 627 627 627 627 627 627 627 627 627 627 627 627 627

Sherco CC 0 0 0 0 0 0 0 0 0 0 0 0 0 0

Greenfield CC 0 0 0 0 0 0 0 0 0 0 0 0 0 0

Greenfield CT 0 0 0 321 0 321 321 0 0 642 0 0 0 321

Brownfield H CT 0 0 0 0 0 0 0 0 0 0 0 0 0 0

Brownfield F CT 0 0 0 0 0 0 0 0 0 0 0 0 0 0

Nameplate Capacity 0 0 0 0 0 0 0 0 0 0 0 0 0 0

Wind 87 379 113 29 334 7 0 6 892 181 183 0 79 38

Solar 0 500 0 1,000 29 0 500 0 0 0 323 736 126 25

2046 2047 2048 2049 2050 2051 2052 2053 2054 2055 2056 2057 Total

Firm Capacity

MEC I 0 0 0 0 0 0 0 0 0 0 0 0 290

MEC II 0 0 0 0 0 0 0 0 0 0 0 0 0

Mankato Owned 0 0 0 0 0 0 0 0 0 0 0 0 16,923

Sherco CC 0 0 0 0 0 0 0 0 0 0 0 0 728

Greenfield CC 0 0 0 844 0 0 0 0 0 0 0 0 844

Greenfield CT 321 0 321 0 0 0 0 321 321 0 321 0 3,531

Brownfield H CT 0 0 0 0 0 0 0 0 0 0 0 0 0

Brownfield F CT 0 0 0 0 0 0 0 0 0 0 0 0 0

Nameplate Capacity 0 0 0 0 0 0 0 0 0 0 0 0 0

Wind ‐44 ‐48 0 0 0 0 0 0 0 0 0 0 5,403

Solar 0 0 500 0 0 0 0 0 0 0 0 0 10,201
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PUBLIC DOCUMENT –  

NOT PUBLIC DATA HAS BEEN EXCISED 
 
Attachment G provided with the Not Public version of this response contains 
data classified as trade secret pursuant to Minn. Stat. §13.37 and are marked as 
“Not Public” in their entirety. Pursuant to Minn. R. 7829.0500, subp. 3, the 
Company provides the following description of the excised material:  
 

1.       Nature of the Material: Revenue requirement model for the 
MEC Acquisition. 

2.       Authors: The model was prepared by the Corporate 
Development group with inputs provided by multiple areas across 
the Company. 

3.       Importance:  The model contains competitively sensitive 
data related to project costs. 

4.       Date the Information was Prepared: The model was prepared 
during the fourth quarter of 2018. 

 
 
[TRADE SECRET BEGINS 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

TRADE SECRET ENDS] 
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MEC I & MEC II Acquisition

2019 2020 2021

Assuming ownership date of:

June 1, 2019

Revenue Requirement 43.90$              60.85$              58.89$              

Current Base Rate Recovery 39.70                39.70                39.70                 

Under‐Recovery 4.20$                 21.15$              19.19$              

August 1, 2019

Revenue Requirement 48.19$              61.12$              59.15$              

Current Base Rate Recovery 39.70                39.70                39.70                 

Under‐Recovery 8.49$                 21.42$              19.45$              

September 1, 2019

Revenue Requirement 50.32$              61.26$              59.29$              

Current Base Rate Recovery 39.70                39.70                39.70                 

Under‐Recovery 10.62$              21.55$              19.58$              

Minnesota Jurisdiction

Revenue Requirement Under‐Recovery After Purchase

(Amounts In Millions)
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Account and Description     Debit   Credit 

Record Acquisition of Mankato Assets – Total Company1 

Debit:  FERC Account 102 – Electric Plant Purchased or Sold  $636,755,000 

Debit:  FERC Account 154 – Plant Materials and Operating Supplies $4,245,000 

Debit:  FERC Account 165 – Prepayments2     $9,000,000 

Credit:  FERC Account 131 - Cash        $650,000,000  

 

Record Estimated Transaction Costs of Acquiring Mankato Assets – Total Company 

Debit:  FERC Account 102 – Electric Plant Purchased or Sold   $450,000 

Credit:  FERC Account 232 – Accounts Payable       $450,000 

 

Record acquisition adjustment and place assets into service – Total Company3 

Debit:  FERC Account 101 – Electric Plant in Service   $565,648,000 

Debit:  FERC Account 114 – Electric Plant Acquisition Adjustment $96,194,000 

Credit:  FERC Account 108 – Accumulated Provision      $24,637,000 
- For Depreciation of Electric Utility Plant 

 
Credit:  FERC Account 102 – Electric Plant Purchased or Sold     $637,205,000 

   

1 Transaction is subject to a working capital adjustment to be reflected in final accounting entries upon 
consummation of transaction 
2 Includes a water supply agreement 
3 Entry represents current book value of MEC I and MEC II, forecasted to May 31, 2019 
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I, Carl Cronin, hereby certify that I have this day served copies of the foregoing 
document on the attached list of persons. 
 
 

xx by depositing a true and correct copy thereof, properly enveloped 
with postage paid in the United States mail at Minneapolis, Minnesota      

 
 xx electronic filing 
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/s/ 
____________________________ 
Carl Cronin 
Case Specialist 
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