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August 30, 2019
—Via Electronic Filing—
Daniel P. Wolf
Executive Secretary
Minnesota Public Utilities Commission
121 7" Place East, Suite 350
St. Paul, MN 55101

RE:  SUPPLEMENTAL COMMENTS
ACQUISITION OF THE MANKATO ENERGY CENTER (MEC)
DOCKET NoO. IP6949, E002/PA-18-702

Dear Mr. Wolf:

Northern States Power Company, doing business as Xcel Energy, submits to the
Minnesota Public Utilities Commission these Supplemental Comments in response
to the Commission’s August 20, 2019 Notice Requesting Supplement Comments.

Through its Supplemental Notice, the Commission seeks additional comment on
two questions that pertain to the scenario where Xcel Energy’s petition to have
Northern States Power (NSP) acquire MEC is denied, and the units are instead
purchased by an unregulated Xcel affiliate that would assume Southern Power’s
rights and obligations under the extant PPAs. Specifically, the Commission sought
turther comment as to:

e What legal requirements apply and what actions would Xcel be required to
take before an Xcel affiliate could purchase the Mankato Energy Center
(MEC) and assume the PPA to provide power to Xcel’s regulated
operations; and

e Whether prior Commission approval of an affiliated interest agreement
required?

While we continue to note that our strong preference is to own the MEC assets as
a regulated asset, we address each question in turn to facilitate Commission
consideration of this alternative.



I. Legal Requirements for Acquisition by a FERC-regulated Xcel
Affiliate

If Xcel Energy were to close the transaction through the use of an Xcel Energy
affiliate, the affiliate would acquire the equity interests in Mankato Energy Center,
LLC (MEC I) and Mankato Energy Center II, LLC (MEC 1I). MEC I and MEC II
would then continue selling to NSPM under the existing PPAs. This would
require Xcel to receive approval under Section 203 of the Federal Power Act
(FPA) prior to the close of the transaction. While NSP has already obtained
Section 203 approval for the regulated acquisition contemplated by NSPM, the
aforementioned structural changes to the transaction would require a new or
amended Section 203 filing with FERC. Xcel would also need to obtain an
affiliated interest approval from the Commission, as discussed in Section II below.

Xcel Energy’s current agreement with Southern Power includes a mutual
termination provision effective September 27, 2019. As such, absent an extension,
FERC section 203 approval of this affiliate option would be needed by that
contractual deadline. Given that FERC typically requires 60 to 90 days to act on a
Section 203 filing, the Company is working with Southern Power, and Southern
Power has indicated it is willing to enter an agreement to provide an extension of
that deadline solely for the purpose of obtaining FERC approvals. In other
words, the original contractual deadline to close by September 27, 2019 remains
the deadline by which the Company must receive this Commission’s approval for
NSPM to own MEC as a utility asset. The extension would be triggered only in
the event of a Commission denial to provide the Company sufficient time to
pursue the necessary FERC approvals to take the asset to an unregulated affiliate.

A list of the necessary approvals, and what they entail, are included below:

e TFederal Power Act (FPA) Section 203 approval: This approval allows for
the acquisition of MEC I and II by an affiliate of NSPM rather than by
NSPM itself, as FERC has currently authorized.

e TIPA Section 205 affiliate sale approval: This approval authorizes MEC 1
and MEC II to continue making power sales under their existing PPAs to
NSPM.



e Acceptance of a change in status notice for MEC I and MEC II’s market
based rate authority: This is needed in order to permit MEC I and MEC 11
to continue making sales under their PPAs to NSPM. The notice of change
in status would need to be filed within 30 days after closing.

The Company may also seek a waiver of FERC affiliate restrictions to the extent
necessary to ensure that continued information sharing about plant operations, as
required by the current PPAs, can continue so that NSPM can efficiently control
the asset and properly bid it into the MISO market pursuant to the terms of the
current contract between Southern Power and NSPM.

We note that FERC has well-established precedent in the area of a market-
regulated affiliate purchasing an asset that is currently under contract with a
regulated utility, so long as the original PPA (in this case there are two) was
procured pursuant to an arm’s length transaction and the purchase does not
change the contractual rights of either the purchaser or seller. As noted above, the
FERC has typically authorized the suite of approvals outlined above in a 60 to 90-
day timeframe.

The Company would also need to obtain an affiliate interest approval from the
Commission but, as discussed further in Section 111 below, this approval could
occur after the close of the transaction. An affiliate interest approval is necessary
because the FERC-regulated Xcel affiliate would be stepping into the shoes of
Southern Power and selling power to NSPM pursuant to the terms of the existing
PPAs.

II. Company Commitments

Under either scenario, the Company is prepared to institute various customer
protections to ensure the Company’s FERC-regulated affiliate is not advantaged by
its affiliation to NSPM. Specifically:

e the MEC entities will have employee separation vis-a-vis NSPM; (the power
plant employees will be employed by one of the new entities);

e to the extent Xcel Energy Services employees support the affiliate, they will
use direct charging as required;

e the affiliate will use the standard affiliate cost allocation from the most
current Xcel Energy Cost Allocation Agreement;
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e if cither affiliate wishes to continue to sell power to NSPM after the
expiration of the existing PPAs, they will do so only by bidding the units
into a competitive bidding process that uses an independent evaluator and if
selected, any new contract resulting from this process will require
Commission approval.

III. Timing of Minnesota Affiliate Interest Approval

As discussed above, although Commission approval of an affiliated interest
agreement is required for regulatory purposes and ultimately cost recovery, it is not
a pre-requisite for that agreement to be legally effective as between the parties.
That has been the rule for over twenty years when — in 1998 — the Commission
concluded that Minn. Stat. § 216B.48 requires Commission review of all affiliated
interest agreements for “regulatory purposes” only — ze., as it specifically relates to
rate recovery.

The governing statute for affiliate approvals is Minn. Stat. § 216B.48, subd. 3,
which provides:

[n]o contract or arrangement... for the purchase, sale, lease, or exchange of
any ... service, property, right, or thing, ... is valid or effective unless and
until the contract or arrangement has received the written approval of the
[Clommission.

The Commission initially promulgated rules under this statute that, among other
things, stated that affiliated interest contracts that lacked Commission approval
would be “null and void.”! In 1997, however, the Commission undertook a review
of this rule to examine its effectiveness.2 Many commenters sought additional
flexibility in order to effectively engage in commercial transactions, which often
require decisive action before a Commission approval could reasonably be
obtained.>

In that Docket, the Commission ordered a repeal of Minn. R. 7825.2100 and the
associated “null and void” language. In its stead, the Commission adopted a series
of procedures for review of affiliate interest agreements. Most importantly, the
Commission held:

! Minn. R. 7825.2100 (repealed).
2 Docket No. E, G-999/CI-97-1462.
3 Docket No. E, G-999/CI-98-651.



It is possible to interpret the statute [Minn. Stat. §
216B.48] as preventing an effective date for an
affiliate agreement that predates Commission
approval. Such an interpretation would, in effect,
obstruct the intention of ... assurfing] the
commercial viability of affiliate contracts prior to
Commission approval to assure that they become
effective  for operational purposes upon
execution.

However, the Commission does not find this
statutory interpretation appropriate in the
circumstances. The Commission finds it more
reasonable to understand that the invalidity for
non-approved contracts prescribed by a statute
appearing in the Public Utilities Chapter of
Minnesota Statutes (Chapter 216B), is limited to
regulatory concerns.”

The Commission reasoned that this interpretation of the statutory mandate “wi//
allow parties to an affiliate interest transaction to proceed under an affiliate contract but will
hold such parties at risk with respect to rate recovery.”

Since this seminal Order, the Commission has consistently applied the modern
interpretation of Minn. Stat. § 216B.48 to affiliate transactions and has therefore
not required that affiliate interest agreements be approved by the Commission
prior to their effectiveness as between the parties.c

4 In the Matter of a Commission Investigation into Procedures for Reviewing Public Utility Affiliated Interest
Contracts and Arrangements, Docket No. E, G-999/CI-98-651, ORDER INITIATING REPEAL OF
RULE, GRANTING GENERIC VARIANCE, AND CLARIFYING INTERNAL OPERATING PROCEDURES
at p. 7 (Sept. 14, 1998).

5 Id. (emphasis added).

6 In the Matter of Request for Approval of a New Administrative Services Agreement Between Northern States
Power Company and Xcel Energy Transmission Development Company, ILC and Xcel Energy Southwest
Transmission Company, I.LC, Docket No. E-002/AI-14-759, Administrative Order (Setvice Date:
Aug. 3, 2015); In the Matter of Interstate Power and Light Company’s Petition for Approval of a Common
Facilities Capacity Agreement with its Affiliate, Franklin County Wind, I.1.C, et. al. Docket Nos.
E,G001/AI-12-32, E,G001/AI-12-187, E,G001/AI-12-192, E,G001/AI-12-792, E,G001/AI-
12-1157, ORDER REQUIRING FURTHER FILINGS (April 16, 2013); In the Matter of an Investigation
into Aguilla, Inc.’s Sale of its Shipper Services, Docket No. G-007/CI-03-277, ORDER FINDING



For instance, the Company’s service agreements with its affiliate Xcel Energy
Transmission Development Company, LLC and its affiliate Xcel Energy
Southwest Transmission Company, LLC were entered into and effective on
August 28, 2014 but not filed with the Commission until September 3, 2014 and
were not approved by the Commission until August 3, 2015.” This demonstrates
the effectiveness of the procedures put in place by the Commission almost 20
years ago.

Similarly, here, the Company can, consistent with State statute and Commission
rule, close the transaction, upon receipt of FERC approvals and continue to make
the PPA payments prior to the Commission’s approval of its affiliated interest
petition. If the Company were ultimately unable to obtain the necessary affiliated
interest approvals, the amounts collected from customers up to that point would
be subject to refund.

We have electronically filed this document with the Minnesota Public Utilities
Commission, and copies have been served on the parties on the attached service
list. Please contact me at allen.krug(@xcelenergy.com or (612) 330-6270 if you
have any questions regarding this filing.

Sincerely,

/s/

ALLEN D. KRUG
ASSOCIATE VICE PRESIDENT, STATE REGULATORY POLICY
RATES AND REGULATORY AFFAIRS

cc: Service List

JURISDICTION AND REQUIRING AQUILLA TO REQUEST APPROVAL OF THE SALE OF ITS SHIPPER
SERVICES OPERATION (Nov. 21, 2003).

7 In the Matter of Request for Approval of a New Administrative Services Agreement Between Northern States
Power Company and Xcel Energy Transmission Development Company, ILC and Xcel Energy Southwest
Transmission Company, I.LC, Docket No. E-002/AI-14-759, Administrative Order (Setvice Date:
Aug. 3, 2015).
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Joseph Windler jwindler@winthrop.com Winthrop & Weinstine 225 South Sixth Street, Electronic Service No OFF_SL_18-702_Official
Suite 3500 Service List
Minneapolis,
MN
55402
Daniel P Wolf dan.wolf@state.mn.us Public Utilities Commission |121 7th Place East Electronic Service Yes OFF_SL_18-702_Official
Suite 350 Service List
St. Paul,
MN
551012147
Patrick Zomer Patrick.Zomer@lawmoss.c |Moss & Barnett a 150 S. 5th Street, #1200 Electronic Service No OFF_SL_18-702_Official

om

Professional Association

Minneapolis,
MN
55402

Service List
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