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STATE OF MINNESOTA 
 

MINNESOTA PUBLIC UTILITIES COMMISSION 
 

Katie Sieben  Chair 
Dan Lipschultz Commissioner 
Valerie Means Commissioner 
Matthew Schuerger Commissioner 
John Tuma Commissioner 

 
In the Matter of Xcel Energy’s                             DOCKET NO. IP6949, E002/PA-18-702 
Petition for Approval of the  
Acquisition of the Mankato Energy 
Center (MEC) 

 
The Citizens Utility Board of Minnesota’s Legal Comments Regarding Affiliate 

Transactions 
 

I. Introduction and Overview 

The Citizens Utility Board of Minnesota (“CUB”) appreciates the opportunity 

offered by the Public Utilities Commission (“PUC” or “Commission”) to submit comments 

to address Northern States Power Company’s, doing business as Xcel Energy (“Xcel” or 

“Company”), August 1, 2019 letter informing the Commission of the Company’s intention 

to move forward with the transaction through an unregulated subsidiary should its Petition 

for Approval of the Mankato Energy Center (“MEC”) (“Petition”) be denied.  In response, 

the Commission requested that docket participants and parties address the following legal 

questions: 

What legal requirements apply and what actions would Xcel be required to 
take before an Xcel affiliate could purchase the Mankato Energy Center 
(MEC) and assume the PPA to provide power to Xcel’s regulated 
operations? Is prior Commission approval of an affiliated interest 
agreement required?1 

 

																																																								
1 Notice at p. 1, issued on August 20, 2019. 
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As discussed below, Minnesota law requires Xcel to apply for and get explicit 

Commission approval of any contract with an affiliated entity.2  Such approval will be 

required for the MEC power purchase agreements (“PPAs”) if an Xcel affiliate is going 

to purchase MEC and “step into the shoes of Southern Power” with regard to the PPAs.3  

Assuming that the Xcel affiliate would simply adopt the same terms that the Commission 

has already approved for the MEC PPAs, expedited approval of the affiliate transactions 

may be appropriate. The Commission has already determined that the MEC PPAs are 

prudent and in the public interest through earlier proceedings.4  

Consistent with its July 26, 2019 Supplemental Comments, CUB maintains that 

Xcel has not met its burden of proof to demonstrate that it is prudent and in the public 

interest to purchase MEC as a rate-based asset. 5    CUB strongly believes that the 

Commission should evaluate the proposed regulated asset purchase and all of the risks and 

benefits it may entail in the context of the larger integrated resource planning (“IRP”) 

process.6  This is because any purchase of MEC has the potential to unfairly shift risks to 

ratepayers due to considerable uncertainty in the larger IRP context.7  Xcel’s proposal to 

acquire MEC as a regulated asset would require significant ratepayer-funded investment 

and would shift many of the IPP-borne risks to Xcel’s customers.  Further, as pointed out 

by the Office of Attorney General in its March 5, 2019 Comments, acquisition of MEC 

results in increased short-term costs.8  The Company’s cost savings analysis relies on long-

																																																								
2 Minn. Stat 248 Minn. Stat. Ann. § 216B.48. 
3 Xcel Letter at p. 3.  August 1, 2019. 
4 See, Commission Order E-002/M-04-451. August 17, 2004, and Commission Order. E-002/CN-12-1240. 
February 5, 2015.  
5 CUB Supplemental Comments at p. 1. July 26, 2019. 
6 Id. (throughout). 
7 Id. 
8 OAG Comments at p. 27. March 5, 2019.	
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term utilization of the MEC resources beyond their current PPAs in order to demonstrate 

much of the forecasted cost savings. 9   The long-term nature of the analysis creates 

additional risk that the benefits will fail to materialize.   

On the other hand, acquisition of MEC by an unregulated Xcel subsidiary does not 

require ratepayer investment and keeps the operational risk with an unregulated IPP.  So 

long as the Xcel affiliate honors the existing PPA terms and conditions, customers are in 

approximately the same position as they would have been had Southern Company 

continued to service the PPAs, consistent with the Commission’s prior decisions. It is 

critical that the Commission and parties examine the relevant information required by 

Minnesota law and Commission rules pertaining to utility affiliate transactions to ensure 

there are no changes to the PPA and that there are no terms that need to be modified due to 

the change in ownership.  However, to the extent the terms of the PPAs are merely a 

continuation of those already approved, the Commission may wish to rely on previous 

findings in expeditiously approving the MEC PPAs with an Xcel affiliate. 

Going forward, it will also be critical for the Commission to continue to protect 

ratepayers from subsidizing Xcel’s affiliated businesses through its regular rate regulation 

duties.  This means that the Commission, CUB and other parties will need to be diligent in 

future general rate case (“GRC”) proceedings to ensure that the cost of any joint or shared 

assets, services or personnel are appropriately allocated between the affiliated companies.  

The Commission should also exercise its authority under Minnesota Statute 216B.48, 

Subd. 6, to exercise continuing supervisory control over the terms of the affiliate MEC 

PPAs to ensure that the payments thereunder remain reasonable during its entire term.   

																																																								
9 Id. (citing to OAG Information Request 20, Exhibit 19,  and Trade Secret Attachment A thereto which 
shows “the savings produced both before and after the expiration of the existing PPA’s.”). 
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Further, to the extent that Xcel wishes to re-negotiate any future PPAs or other 

transactions at MEC beyond the current PPAs, the Commission will need to closely 

monitor such transactions and approve them only if it finds that they are in the public 

interest.10  Minnesota law requires that the Commission oversee such affiliate transactions 

to ensure that they are competitive, fair and free from any untoward self-dealing.  Xcel will 

bear the burden of proof to establish the reasonableness of any future affiliated contract or 

arrangement.11   

In short, CUB requests that the Commission take the following actions in this 

docket:  

• Deny Xcel’s request to purchase MEC as a regulated rate-based asset; 

• Allow Xcel to seek approval of the MEC purchase as a regulated rate-based asset 
in the IRP proceeding where the costs and benefits of ownership can be compared 
to all viable alternatives; or, 

• Alternatively, allow Xcel to submit a Petition for Approval of an Affiliated 
Transaction pursuant to Minnesota Statute Section 216B.48 and Commission Rule 
7825.2200.  The Commission could consider expedited treatment if there are no 
changes to the MEC PPAs; 

• If Xcel meets its burden and the Commission approves a Petition for Approval of 
Affiliate Transactions for the MEC PPAs, the Commission should ensure that it 
continues to:  

o Monitor the PPAs under its statutory authority to do so;  

o Ensure there is no customer subsidization of the unregulated companies in 
future general rate cases (“GRCs”); and  

o Ensure that any future contracts with the unregulated affiliates are closely 
scrutinized to ensure competitive neutrality.   

 
II. The Affiliate Transaction Statutes and Commission Rules Apply to Any 

Contract Between Xcel and One of Its Affiliates. 

																																																								
10 Minn. Stat. Ann. § 216B.48, Subd. 3. 
11 Id.  
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Minnesota Statute at section 216B.48, Subd. 3. requires Commission approval of 

any contract, including a PPA, entered into after January 1, 1975 between a public utility 

and any affiliated interest before it is valid or effective.  While Xcel’s affiliate likely does 

not need Commission approval for its purchase of the MEC facility (because the affiliate 

is not a public utility), the law clearly requires Xcel and other utilities to obtain Commission 

approval to contract with affiliated companies to ensure that the public is protected from 

any inappropriate self-dealing. 12   One of the Commission’s objectives is to protect 

ratepayers from subsidizing utility companies’ affiliated businesses.13 

Consequently, the Commission’s Rules require utilities to file petitions for approval 

of affiliated contracts along with the following documentation: 

• a descriptive title of each contract or agreement; 

• a copy of the contract or agreement, or modifications or revisions of an 
existing contract or agreement; 

• a list and the past history of all contracts or agreements outstanding 
between the petitioner and affiliated interest, the consideration received by 
the affiliated interest for such contracts or agreements, and a verified 
summary of the relevant cost records pertaining to the same; 

• a descriptive summary of the pertinent facts and reasons why such 
contract or agreement is in the public interest; 

• competitive bidding; 

• if invitations for sealed written public proposals for the furnishing of the 
service sought under the contract or agreement have been made, a 
summary of the terms of the proposals received, including the name of 
each bidder or representative of a bidding group; and as an exhibit to the 
petition, a copy of each proposal received; and 

• if invitations for sealed written proposals have not been made, an 
explanation of the decisions to that effect will be submitted.14 

 

																																																								
12 Id. 
13 Minnegasco v. Minnesota PUC, 549 N.W.2d 904 (Minn. 1996). 
14 Minn. R. 7825.2200. 
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It will be valuable to parties and the Commission to review the above-required 

documentation to ensure that the MEC PPA terms are substantially the same as the terms 

the Commission previously approved when Xcel entered into current PPAs and to 

otherwise ensure there are no concerns raised by an Xcel affiliate acquiring MEC and the 

associated PPAs.  

 The requirements for “past history of all contracts or agreements,” “the 

consideration received by the affiliated interest for such contracts or agreements, and a 

verified summary of the relevant cost records pertaining to the same,” may or may not have 

relevance to the contract at issue given that the price of the MEC PPAs were negotiated 

some years ago and were subject to competitive bidding at the time they were approved.  

Also, given that the Xcel affiliate has not previously owned MEC, some of this data is 

likely unavailable.  The Rule’s requirements regarding competitive bidding are also 

potentially inapplicable given that the MEC PPAs were subject to competitive bidding and, 

absent Sothern Company’s desire to sell, would otherwise continue to be in effect until 

they expire in 2026 and 2039.15   

Assuming that Xcel proposes to simply step into Southern Company’s shoes and 

honor the existing PPAs, it is possible that its petition for approval of the MEC PPAs with 

its affiliate would be non-controversial and may be appropriate for an expedited approval.  

Because the MEC PPAs were initially negotiated between Xcel and unaffiliated IPPs and 

were previously approved by the Commission, there is little risk that assumption of those 

PPAs by an Xcel affiliate without modification would have a significant impact on 

customers.  Nevertheless, Xcel must comply with the Commission’s Rules and 

																																																								
15 Office of Attorney General Information Request No. 20.  
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Minnesota’s laws requiring approval of affiliate transactions and the Commission should 

be diligent in ensuring that Xcel is not proposing any significant changes to the MEC PPAs 

and that there are no terms that unfairly favor its affiliate to the detriment of ratepayers. 

III. If an Xcel Affiliate Owns MEC, the PUC Should Continue to Carefully 
Scrutinize Xcel’s Relationship With that Entity.   

 
If the Commission approves the affiliate transactions for the MEC PPAs, it should 

carefully monitor the relationship between Xcel and its affiliate and its impacts on 

customers moving forward.  

First, the Commission should exercise its authority to supervise and, if necessary, 

modify any future contract between Xcel and an affiliate that purchases MEC.  Pursuant to 

Minn. Stat. Ann. § 216B.48, Subd. 6, the Commission “shall have continuing supervisory 

control over the terms and conditions,” of any affiliate contract as needed to protect the 

public interest. This means that the Commission can order adjustments to the MEC PPAs 

if it finds in the future that such modifications are necessary. 

Second, the Commission should ensure that ratepayers are not subsidizing Xcel’s 

affiliated businesses via rate setting in future GRCs.16  To ensure there is no improper 

subsidization, the Commission should carefully scrutinize any joint or shared assets, 

service or personnel between Xcel and its affiliates to ensure the costs are properly 

separated, directly assigned or allocated.17  Further, Minn. Stat. Ann. § 216B.48, Subd. 5 

empowers the Commission to “exclude from the accounts of the public utility any payment 

																																																								
16 Minnegasco, 549 N.W.2d at 908.  
17 See, Commission Order E-015/AI-15-712. September 30, 2015 (finding that there was fair separation, 
direct assignment, and allocation of any joint or shared assets, services or personnel between affiliates in 
approving the Petition at issue). 
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or compensation to an affiliated interest … under existing contracts or arrangements with 

the affiliated interest unless the public utility shall establish the reasonableness of the 

payment or compensation.” In examining a petition for approval of the affiliate PPAs, the 

Commission can take some comfort in the fact that it can continue to monitor the affiliate 

transactions and adjust rate recovery as needed in a GRC and to exclude any payments 

from Xcel to the affiliate that the Commission finds to be unreasonable.   

Third, though the MEC PPAs will not expire until 2026 and 2039 respectively, 

CUB encourages the Commission to be explicit now about the standards under which it 

will review any proposed extensions of the PPAs in the future.  Inherent in the 

Commission’s duty to set just and reasonable utility rates is its duty “to protect ratepayers 

from subsidizing utility company’s affiliated businesses.” 18  To avoid subsidization 

concerns in the future when the current PPAs expire, the Commission should ensure that 

Xcel holds a competitive bidding process to replace the energy and capacity that MEC 

currently provides.   

As mentioned earlier, Minn. R. 7825.2200 requires, among other things, that a 

utility seeking approval of an affiliated interest contract provide information about 

competitive bidding. CUB encourages the Commission to not only require Xcel to conduct 

a competitive bidding process to replace MEC’s energy and capacity but to exercise 

detailed oversight over the process.  Given the substantial size of Xcel’s proposed affiliate 

investment in MEC, it is crucial that the Commission ensure that future competitive 

bidding processes are fair to all bidders and do not favor Xcel’s affiliate.  The Commission 

																																																								
18 Minnegasco, 549 N.W.2d at 908. 
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may want to consider enlisting an independent evaluator to oversee the process and to 

ensure that all bids are evaluated on an equal footing, as is common in other jurisdictions. 

IV. Conclusion and Recommendations 
 

For all of the reasons stated herein, CUB requests that the Commission take the 

following actions in this docket:  

• Deny Xcel’s request to purchase MEC as a regulated rate-based asset; 

• Allow Xcel to seek approval of the MEC purchase as a regulated rate-based asset 
in the IRP proceeding where the costs and benefits of ownership can be compared 
to all viable alternatives; or, 

• Alternatively, allow Xcel to submit a Petition for Approval of an Affiliated 
Transaction pursuant to Minnesota Statute Section 216B.48 and Commission Rule 
7825.2200.  The Commission could consider expedited treatment if there are no 
changes to the MEC PPAs; 

• If Xcel meets its burden and the Commission approves a Petition for Approval of 
Affiliate Transactions for the MEC PPAs, the Commission should ensure that it 
continues to:  

o Monitor the PPAs under its statutory authority to do so;  

o Ensure there is no customer subsidization of the unregulated companies in 
future general rate cases (“GRCs”); and  

o Ensure that any future contracts with the unregulated affiliates are closely 
scrutinized to ensure competitive neutrality.   

  
 

//  // // 
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 Dated: August 30, 2019 

      Respectfully Submitted,  

BY: s/ Jacob J. Schlesinger  
Jacob J. Schlesinger 
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   KEYES & FOX, LLP 
   1580 Lincoln St., Suite 880 
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   Telephone: (720) 639-2190 
   jschlesinger@keyesfox.com 
   sdunbar@keyesfox.com 
 
   ATTORNEYS FOR CUB 
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.us

Office of the Attorney
General-RUD

Bremer Tower, Suite 1400
										445 Minnesota Street
										St Paul,
										MN
										55101-2131

Electronic Service No OFF_SL_18-702_Official
Service List

David Moeller dmoeller@allete.com Minnesota Power 30 W Superior St
										
										Duluth,
										MN
										558022093

Electronic Service No OFF_SL_18-702_Official
Service List

Andrew Moratzka andrew.moratzka@stoel.co
m

Stoel Rives LLP 33 South Sixth St Ste 4200
										
										Minneapolis,
										MN
										55402

Electronic Service No OFF_SL_18-702_Official
Service List

Alan Muller alan@greendel.org Energy & Environmental
Consulting

1110 West Avenue
										
										Red Wing,
										MN
										55066

Electronic Service No OFF_SL_18-702_Official
Service List
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Carl Nelson cnelson@mncee.org Center for Energy and
Environment

212 3rd Ave N Ste 560
										
										Minneapolis,
										MN
										55401

Electronic Service No OFF_SL_18-702_Official
Service List

J Newberger Jnewberger1@yahoo.com State Rep 14225 Balsam Blvd
										
										Becker,
										MN
										55308

Electronic Service No OFF_SL_18-702_Official
Service List

David Niles david.niles@avantenergy.c
om

Minnesota Municipal Power
Agency

220 South Sixth Street
										Suite 1300
										Minneapolis,
										Minnesota
										55402

Electronic Service No OFF_SL_18-702_Official
Service List

Carol A. Overland overland@legalectric.org Legalectric - Overland Law
Office

1110 West Avenue
										
										Red Wing,
										MN
										55066

Electronic Service No OFF_SL_18-702_Official
Service List

Jeff Oxley jeff.oxley@state.mn.us Office of Administrative
Hearings

600 North Robert Street
										
										St. Paul,
										MN
										55101

Electronic Service No OFF_SL_18-702_Official
Service List

Greg Pruszinske gpruszinske@ci.becker.mn.
us

City of Becker PO Box 250
										12060 Sherburne Ave
										Becker,
										MN
										55308

Electronic Service No OFF_SL_18-702_Official
Service List

Generic Notice Residential Utilities Division residential.utilities@ag.stat
e.mn.us

Office of the Attorney
General-RUD

1400 BRM Tower
										445 Minnesota St
										St. Paul,
										MN
										551012131

Electronic Service Yes OFF_SL_18-702_Official
Service List

Kevin Reuther kreuther@mncenter.org MN Center for
Environmental Advocacy

26 E Exchange St, Ste 206
										
										St. Paul,
										MN
										551011667

Electronic Service No OFF_SL_18-702_Official
Service List

Amanda Rome amanda.rome@xcelenergy.
com

Xcel Energy 414 Nicollet Mall FL 5
										
										Minneapoli,
										MN
										55401
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Service List

Richard Savelkoul rsavelkoul@martinsquires.c
om

Martin & Squires, P.A. 332 Minnesota Street Ste
W2750
										
										St. Paul,
										MN
										55101

Electronic Service No OFF_SL_18-702_Official
Service List
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Larry L. Schedin Larry@LLSResources.com LLS Resources, LLC 332 Minnesota St, Ste
W1390
										
										St. Paul,
										MN
										55101

Electronic Service No OFF_SL_18-702_Official
Service List

Jacob J. Schlesinger jschlesinger@keyesfox.co
m

Keyes & Fox LLP 1580 Lincoln St Ste 880
										
										Denver,
										CO
										80203

Electronic Service No OFF_SL_18-702_Official
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Janet Shaddix Elling jshaddix@janetshaddix.co
m

Shaddix And Associates 7400 Lyndale Ave S Ste
190
										
										Richfield,
										MN
										55423

Electronic Service No OFF_SL_18-702_Official
Service List

Bria Shea bria.e.shea@xcelenergy.co
m

Xcel Energy 414 Nicollet Mall
										
										Minneapolis,
										MN
										55401

Electronic Service No OFF_SL_18-702_Official
Service List

Ken Smith ken.smith@districtenergy.c
om

District Energy St. Paul Inc. 76 W Kellogg Blvd
										
										St. Paul,
										MN
										55102

Electronic Service No OFF_SL_18-702_Official
Service List

Joshua Smith joshua.smith@sierraclub.or
g

85 Second St FL 2
										
										San Francisco,
										California
										94105
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Jessie Smith jseim@piic.org Prairie Island Indian
Community

5636 Sturgeon Lake Rd
										
										Welch,
										MN
										55089
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Beth H. Soholt bsoholt@windonthewires.or
g

Wind on the Wires 570 Asbury Street Suite
201
										
										St. Paul,
										MN
										55104
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Anna Sommer ASommer@energyfuturesg
roup.com

Energy Futures Group PO Box 692
										
										Canton,
										NY
										13617
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Service List
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Mark Spurr mspurr@fvbenergy.com International District Energy
Association

222 South Ninth St., Suite
825
										
										Minneapolis,
										Minnesota
										55402

Electronic Service No OFF_SL_18-702_Official
Service List

Sean Stalpes sean.stalpes@state.mn.us Public Utilities Commission 121 E. 7th  Place, Suite
350
										
										Saint Paul,
										MN
										55101-2147

Electronic Service No OFF_SL_18-702_Official
Service List

Byron E. Starns byron.starns@stinson.com STINSON LLP 50 S 6th St Ste 2600
										
										Minneapolis,
										MN
										55402

Electronic Service No OFF_SL_18-702_Official
Service List

James M Strommen jstrommen@kennedy-
graven.com

Kennedy & Graven,
Chartered

200 S 6th St Ste 470
										
										Minneapolis,
										MN
										55402

Electronic Service No OFF_SL_18-702_Official
Service List

Robert Stupar rob.stupar@enel.com Enel Green Power North
America, Inc.

816 Connecticut Avenue
NW
										Suite 600
										Washington,
										DC
										20006

Electronic Service No OFF_SL_18-702_Official
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Eric Swanson eswanson@winthrop.com Winthrop & Weinstine 225 S 6th St Ste 3500
										Capella Tower
										Minneapolis,
										MN
										554024629
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Lynnette Sweet Regulatory.records@xcele
nergy.com

Xcel Energy 414 Nicollet Mall FL 7
										
										Minneapolis,
										MN
										554011993
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Service List

Douglas Tiffany tiffa002@umn.edu University of Minnesota 316d Ruttan Hall
										1994 Buford Avenue
										St. Paul,
										MN
										55108

Electronic Service No OFF_SL_18-702_Official
Service List

Thomas Tynes jjazynka@energyfreedomc
oalition.com

Energy Freedom Coalition
of America

101 Constitution Ave NW
Ste 525 East
										
										Washington,
										DC
										20001

Electronic Service No OFF_SL_18-702_Official
Service List



10

First Name Last Name Email Company Name Address Delivery Method View Trade Secret Service List Name

Lisa Veith lisa.veith@ci.stpaul.mn.us City of St. Paul 400 City Hall and
Courthouse
										15 West Kellogg Blvd.
										St. Paul,
										MN
										55102

Electronic Service No OFF_SL_18-702_Official
Service List

Julie Voeck julie.voeck@nee.com NextEra Energy
Resources, LLC

700 Universe Blvd
										
										Juno Beach,
										FL
										33408

Electronic Service No OFF_SL_18-702_Official
Service List

Kathryn E. Wendt wendtk@ballardspahr.com Ballard Spahr, LLP 80 South Eighth St
										
										Minneapolis,
										MN
										55402

Electronic Service No OFF_SL_18-702_Official
Service List

Heidi Whidden hwhidden@calpine.com Calpine Corporation 500 Delaware Ave
										
										Wilminton,
										DE
										19801

Electronic Service No OFF_SL_18-702_Official
Service List

Scott M. Wilensky scott.wilensky@xcelenergy.
com

Xcel Energy 7th Floor
										414 Nicollet Mall
										Minneapolis,
										MN
										554011993

Electronic Service No OFF_SL_18-702_Official
Service List

Samantha Williams swilliams@nrdc.org Natural Resources Defense
Council

20 N. Wacker Drive
										Ste 1600
										Chicago,
										IL
										60606

Electronic Service No OFF_SL_18-702_Official
Service List

Joseph Windler jwindler@winthrop.com Winthrop & Weinstine 225 South Sixth Street,
Suite 3500
										
										Minneapolis,
										MN
										55402

Electronic Service No OFF_SL_18-702_Official
Service List

Daniel P Wolf dan.wolf@state.mn.us Public Utilities Commission 121 7th Place East
										Suite 350
										St. Paul,
										MN
										551012147

Electronic Service Yes OFF_SL_18-702_Official
Service List

Patrick Zomer Patrick.Zomer@lawmoss.c
om

Moss & Barnett a
Professional Association

150 S. 5th Street, #1200
										
										Minneapolis,
										MN
										55402

Electronic Service No OFF_SL_18-702_Official
Service List
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