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RE: In the Matter of the Annual Filing of Cogeneration and Small Power Production 
rates for Otter Tail Power Company 
Docket No. E999/PR-19-09 
Initial Comments 

 
 
Dear Mr. Wolf: 
 

Otter Tail Power Company (Otter Tail or Company) provides these Comments in 
response to the August 30, 2019 Notice of Supplemental Comment Period issued by the 
Minnesota Public Utilities Commission (Commission), and the subsequent extension dated 
September 30, 2019. 

 
BACKGROUND 

 
Between January 2 and January 18, 2019, Minnesota Power, Otter Tail, and Xcel Energy, 

as Minnesota rate-regulated utilities, each filed their annual cogeneration and small power 
production reports for 2019. Those filings included, per the filing requirements outlined in Minn. 
Rules Chapter 7835, their respective annual updates to compensation rates for qualifying 
distributed generation facilities.   

On January 29, 2019, Environmental Law and Policy Center and Institute for Local Self 
Reliance (Joint Commenters) filed comments objecting to the rate-regulated utilities’ use of the 
Commission’s “Trade Secret” (non-public) designation for some of the avoided cost information 
included in the annual cogeneration and small power production tariff filings, i.e., redacted from 
full public view certain information the individual utilities determined could be used to derive 
actual or potential independent economic value to others to the detriment of the their customers, 
consistent with the requirements of the Commission’s rules and Minnesota’s  Data Practices Act, 
Minnesota Statute Chapter 13.
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On February 6, 2019, the Commission issued a notice requesting Minnesota Power, Otter 
Tail, and Xcel Energy provide justification for those trade secret designations followed by a 
comment period on the merits of the Joint Commenters’ objections. On February 22, 2019, Otter 
Tail and the other two impacted utilities provided their responses. 

By March 8, 2019, initial comments were filed by the Department of Commerce-Division 
of Energy Resources (Department), Ridge Energy, LLC, and the Joint Commenters. On March 
18, 2019, reply comments were filed by Minnesota Power, Xcel Energy, and the Joint 
Commenters. 

On March 19, 2019, the Commission issued its Order Authorizing Further Proceedings in 
Docket No. E999/CI-16-521 and E-999/CI-01-1023 to develop a written record for considering 
possible updates to the “Guidelines for Establishing the Terms of the Financial Relationship 
Between an Electric Utility and a Distributed Generation Customer with No More than 10 MW 
of Capacity.” In addition, that Order requests the rate-regulated utilities in that docket “… file 
detailed descriptions of how they calculate their DG tariffed rates and negotiated DG rate 
offerings…” Otter Tail made its compliance filing on May 1, 2019, with additional updates 
provided June 5 and June 17, 2019.  

On August 22, 2019, the Commission met in the instant docket to consider the issues 
around the utilities’ public and trade secret designations in their respective annual cogeneration 
and small power production filings, including oral argument with Commission questions directed 
to the Joint Commenters, Minnesota Power, Otter Tail and Xcel Energy. Following deliberations, 
the Commission requested supplemental comments addressing the topics which were then 
outlined in its Notice of Supplemental Comment Period dated August 30, 2019 (August 30 
Notice). The August 30 Notice states the issue as follows (as applied to Otter Tail):  

What, if any, of the trade secret designated information in Otter Tail Power’s Annual 
Cogeneration and Small Power Production reports should be filed as public? 

The August 30 Notice states the Topic(s) Open for Comment as follows: 

a.   Minnesota Power, Otter Tail Power, and Xcel revised 2019 annual cogeneration and 
small power production filings’ data which each utility has proposed to make public and 
the rationale for these changes to its former trade secret designation for such changes. 

b.   Provide further explanation of how the specific information claimed as trade secret 
qualifies as such under the Data Practices Act, Minnesota Statute Ch. 13. 

c.   Is any of the specific, trade secret-designated information required by the Minnesota 
rules under part 7835.0500 (Schedule A); part 7835.0600 (Schedule B); and/or part 
7835.1000 (Schedule G) are not required by PURPA? 
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d.   Discuss the ‘public inspection’ requirement under PURPA and Minn. Rules 
7835.1200 and whether that can be satisfied by granting developers interested in 
providing generation as qualifying facilities (QFs), and their consultants and advisors, 
access to the data required by the rules under a Commission-approved non-disclosure 
agreement. 

On September 10, 2019 Otter Tail filed revised Schedules A and B to it annual rate filing 
on September 10, 2019.   The revised filing addressed several revisions to Otter Tail’s prior trade 
secret designations.  There were no changes to the rates, inputs or calculations themselves. 

 

OTTER TAIL’S COMMENTS ON SPECIFIC ISSUES  

The following Comments addresses the issue framed by the Commission and are 
organized along the lines of the Topic(s) Open for Comment iterated in the Commission’s 
August 30 Notice. 

a. Minnesota Power, Otter Tail Power, and Xcel Energy revised 2019 annual 
cogeneration and small power production filings with the data each utility has 
proposed to make public and the rationale for these changes to trade secret designation    
 
In its initial January 2019 filing Otter Tail designated certain required schedules 

(Schedules A, B and G) and Appendix E as not for public disclosure according to Minn. Stat. § 
13.37, subd. 1(b).  Specifically, Otter Tail designated the following information as trade secret 
information not for public disclosure:   
 
Otter Tail Appendix C: 

• Schedule A (Minn. Rules 7835.0500) - Estimated Marginal Energy Costs 2019-2023. 
• Schedule B (Minn. Rules 7835.0600): 

o Subpart 2 – Description of all planned utility generating facility additions planned 
during the next ten years – All Items A-I. 

o Subpart 3 –Description of all planned firm capacity purchase, other than from 
quality facilities, during the next ten years – All Items 

o Subpart 4 -  Utility’s overall average percentage of line losses due to distribution, 
transmission, and transformation of electric energy. 

o Subpart 5 – Net Annual Avoided Capacity Cost – All Items 
o Subpart 6 – Net Annual Avoided Capacity Cost – All Items 

• Schedule G (Minn. Rules 7835.0600) - Computations and Descriptions 

Otter Tail Appendix E: 

• Renewable Energy Credits Sales & Purchases used to calculate 2019 Renewable Energy 
Credit Prices. 
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Otter Tail explained the basis for this designation in its January filing and again in its  
February 22, 2019 Reply Comments. Following a full re-examination of its trade secret
designations for the relevant data and information, Otter Tail revised its initial filing, making 
public the following information1: 

• Schedule A -  Public: Estimated Marginal Energy Cost column containing the most 
current year, (i.e. 2019 Rates). These are the rates paid to customers. Also, annual 
number of hours for the current and forecasted years. 

• Schedule B - Public:  
o Subp. 4. Utility’s overall average percentage of line losses due to distribution, 

transmission, and transformation of electric energy. 
o Subp. 5 The Averaged on Peak hours and Average Over All Hours. 
o Subp. 6 The Averaged on Peak hours and Average Over All Hours used to 

calculate the Net annual avoided capacity cost. 
 

As stated in Otter Tail’s September 10, 2019 filing, some of the trade secret 
designations in the Company’s initial January 18, 2019 filing were determined been determined 
as no longer having an actual or potential basis for competitive harm or deriving independent 
economic value. Therefore, this information no longer needs to be treated with trade secret 
protection. 
 

b.   Provide further explanation of how the specific information claimed as trade secret 
qualifies as such under the Data Practices Act, Minnesota Statute Ch. 13. 

Otter Tail reaffirms its prior trade secret designations not affected by the Company’s 
September 10, 2019 filing for the reason noted in its prior filings and as stated herein.    

 
The Minnesota Government Data Practices Act (Minn. Stat.§ 13.01, et seq.) affords 

protection from public disclosure for trade secret information, defined as follows: 
 
“Trade secret information” means government data, including a formula, pattern, 
compilation, program, device, method, technique or process (1) that was supplied by the 
affected individual or organization, (2) that is the subject of efforts by the individual or 
organization that are reasonable under the circumstances to maintain its secrecy, and (3) 
that derives independent economic value, actual or potential, from not being generally 
known to, and not being readily ascertainable by proper means by, other persons who can 
obtain economic value from its disclosure or use.  Minn. Stat. § 13.37(1)(b). 
 
Otter Tail has marked these trade secret items referenced above as trade secret, non-

public information under Minn. Stat. § 13.37(1)(b) on the basis that “the schedules are 
considered to be a ‘compilation’ of data that (1) was supplied by Otter Tail, (2) is the subject of 
reasonable efforts by Otter Tail to maintain its secrecy, and (3) derives independent economic 

 
1 In the Matter of the Annual Filing of Cogeneration and Small Power Production rates for Otter Tail Power , 
Company Docket No. E999/PR-19-09, Annual Rate Filing – Revised Schedules A and B, September 10, 2019. 



Mr. Wolf 
October 14, 2019 
Page 5 
 

 

value, actual or potential, from not being generally known to or accessible to the public (as 
would be required for such a showing under Minn. Stat. § 13.37(1)(b))

Relevant to Otter Tail’s position is that the Company was and is actively procuring long-
term capacity needs (and in particular the resulting commitment to its Astoria gas-fired 
generation and Merricourt wind energy projects).   

By way of further explanation, Otter Tail’s revised Schedule A (Minn. Rules 7835.0500)2 
protects estimated marginal energy costs for 2020 through 2023, the disclosure of which could 
aid parties formulating business strategies involving the Company, to the detriment of Otter Tail 
customers. With respect to Schedule B (Minn. Rules 7835.0600), Subpart 2, Otter Tail has been 
in the negotiation process for key components that will make up Astoria Station, a planned 
natural gas generating facility that combined with the Merricourt Wind Project will replace the 
soon to be retired Hoot Lake Plant. In this context disclosing the exact generating facility details, 
such as exact turbine size, could provide an negotiating advantage to potential vendors and limit 
certain aspects of the procurement that may not have been fully negotiated (warranty, service 
agreements, training, etc.) Schedule B (Minn. Rules 7835.0600), Subpart 3 concerns a 
description of current and planned firm capacity purchases. Otter Tail has obligations to 
counterparties to maintain the confidentiality of current agreements. Current and planned 
capacity purchases is valuable information the disclosure of which could adversely impact Otter 
Tail’s ability to achieve the best possible outcomes for its customers when securing capacity. 
Schedule B, Subparts 5 and 6 concerns the Company’s net annual avoided capacity cost. This 
relates to updated, non-public information from Otter Tail’s Integrated Resource Plan, which 
could give vendors and suppliers seeking to contract with Otter Tail a bargaining advantage that 
would tend to increase customer costs. Schedule G (Minn. Rules 7835.0600) concerns Otter 
Tail’s calculation process and is derivative  of information protected in other schedules.3    

In sum, Otter Tail protects this data so it can procure energy and capacity resources in the 
most cost-effective manner without disclosing its data to potential vendors, suppliers and others 
who could use the information to gain a bargaining advantage that would tend to increase 
customer costs. Vigorously protecting information that affects Otter Tail’s bargaining position 
ultimately is a benefit to customers.  In that sense “independent economic value, actual or 
potential” associated with Otter Tail’s protected data accrues to customers, whose interests must 
be protected in the course of promoting cogeneration and small power production.4

 
2 As noted above the Company’s revised Schedule A provides public information concerning estimated marginal 
energy costs for 2019 and the annual number of hours for the current and forecasted years.  Estimated marginal 
energy costs for 2020-2023 remain non-public. 
3 Otter Tail has also designated as non-public its Appendix E, which concerns sales and purchase prices of 
renewable energy credits (RECs) used to calculate 2019 Renewable Energy Credit Prices.  This does not appear to 
be at issue.  The same rationale for protecting Schedules A, B, and G also apply to Appendix E. 
4 Just as with PURPA, a regulatory commission’s duty to act in the public interest includes protection of confidential 
and commercially sensitive information, be that of a utility or a PURPA Qualified Facility (QF).  That is especially 
critical where a utility and others are be expected to engage in bilateral energy or capacity power purchase 
negotiations on a level playing field. 
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c. Whether any of the specific, trade secret-designated information required by the 

Minnesota rules under part 7835.0500 (Schedule A); part 7835.0600 (Schedule B); 
and/or part 7835.1000 (Schedule G) are not required by PURPA?  

PURPA’s requirements are similar, but not the same as Minnesota’s.  FERC’s PURPA 
requirements contained at 18 C.F.R. §292.302(b) are for utilities to provide to its State regulatory 
authority(ies) as follows: 

(1) The estimated avoided cost on the electric utility's system, solely with respect to the 
energy component, for various levels of purchases from qualifying facilities. Such levels 
of purchases shall be stated in blocks of not more than 100 megawatts for systems with 
peak demand of 1000 megawatts or more, and in blocks equivalent to not more than 10 
percent of the system peak demand for systems of less than 1000 megawatts. The avoided 
costs shall be stated on a cents per kilowatt-hour basis, during daily and seasonal peak 
and off-peak periods, by year, for the current calendar year and each of the next 5 years;  

(2) The electric utility’s plan for the addition of capacity by amount and type, for 
purchases of firm energy and capacity, and for capacity retirements for each year during 
the succeeding 10 years; and  

(3) The estimated capacity costs at completion of the planned capacity additions and 
planned capacity firm purchases, on the basis of dollars per kilowatt, and the associated 
energy costs of each unit, expressed in cents per kilowatt hour. These costs shall be 
expressed in terms of individual generating units and of individual planned firm 
purchases.  

Any data submitted by an electric utility under this section shall be subject to review by 
the state regulatory authority which has ratemaking authority over such electric utility.5 Under 18 
CFR §292.302(d) states are authorized to use an alternative method of compliance where the 
electric utility may provide data different than that required by 18 CFR §292.302(b) if the state 
determines that avoided costs can be derived from such data. Minnesota’s rules are consistent 
with 18 CFR §292.302(d). Otter Tail has complied with the State rule, which in turn satisfies 
PURPA.  

d. Discussion of the ‘public inspection’ requirement under PURPA and Minn. Rules 
7835.1200 and whether that can be satisfied by granting developers interested in 
providing generation as qualifying facilities (QFs), and their consultants and advisors, 
access to the data required by the rules under a Commission-approved non-disclosure 
agreement. 

 
 

 
5 18 C.F.R. §292.302(e). 
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The Joint Commenters misconstrue FERC public inspection language. After PURPA’s 
clear delegation of implementation being left to the states, the most important aspect of FERC’s 
PURPA’s regulations is that FERC has not recognized the need for, and has explicitly rejected, 
either additional or less restrictive confidentiality protection procedures specifically for QF 
applications and related PURPA-required data.6  FERC did so not just in individual cases, but in 
its order promulgating and implementing its PURPA QF regulations.7 As with other filings at 
FERC, under § 388.112 of the Commission’s regulations (18 C.F.R. § 388.112), any person or 
party submitting a document to FERC may request “privileged treatment” (FERC’s similar 
equivalent to Minnesota’s “Trade Secret” designation for non-public information) for some or all 
of its document.  While the party requesting privileged treatment must support that claim, none 
of the material for which confidential treatment is requested will be disclosed unless pursuant to 
a confidentiality agreement, a protective order, or a finding that material does not warrant 
confidential treatment.8  The FERC does not view what the Joint Commenters refer to as 
“PURPA’s public inspection requirement”9 as meriting different treatment for trade secret and 
other competitively sensitive information of parties that FERC allows for any filings before it, be 
they utilities, QFs or others.  Simply put, FERC recognizes that there is competitively-sensitive 
information that if placed in the public sphere can negatively impact the goal of a level playing 
field that benefits customers.   

 
 To the extent that a developer had a compelling need to know information that is not 
already made available by Otter Tail, a non-disclosure agreement could conceptually serve this 
purpose. It is very difficult, however, to discern what need or basis exists for additional 
disclosures since Otter Tail already provides its avoided costs rates as part of this annual filing. 
The availability of a non-disclosure agreement would not alter the rationale for protecting 
competitively-sensitive information. Therefore, it would not be appropriate to use non-disclosure 
agreement where there remains the risk of competitively sensitive information being disclosed to 
parties who may use the information to the detriment of Otter Tail and its customers. While it is 
conceivable that a non-disclosure agreement could be drawn narrowly enough to avoid such risks 
much would depend on the particular facts. 
 
Other Considerations 

Otter Tail also reiterates that it operates in three state jurisdictions and that it needs to 
balance the interests of those state regulatory commissions in North and South Dakota. Otter Tail 
treats the information it has designated as non-public in this docket in the same fashion in its 
other jurisdictions of South Dakota and North Dakota, which maintain similar trade secret laws. 
In no instance have the Commissions in these jurisdictions concluded that avoided cost 
information designated as trade secret is available for public inspection.

 
6 See, e.g., Revised Regulations Governing Cogeneration and Small Power Production, FERC Order No. 
671, 114 FERC ¶ 61,102, at PP 44, 61 (2006). 
7 Id.  (FERC Order No. 671 is FERC’s 2006 rulemaking done pursuant to section 1253 of the Energy Policy Act of 
2005 (EPAct 2005) and section 210 of PURPA to revise 18 CFR parts 131 and 292 to implement amended 
regulations governing qualifying cogeneration and small power production facilities.) 
8 Id. at P 61. 
9 Joint Commenters’ Corrected Comments filed Jan. 29, 2019 at 3 and n.2 (citing 45 Fed. Reg. 12214, 12218 
(1980)). 
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Finally, Otter Tail again questions the Joint Commenters’ rationale for the public 
disclosure of trade secret information. Otter Tail’s filing produces published avoided cost rates, 
which presumably is the key metric for parties considering cogeneration and small power 
production opportunities. In sum, the Joint Commenters have not provided a legal or policy basis 
supporting public access to protected information. 

We are available to provide any additional information or respond to any questions you 
may have. Feel free to contact me at (218) 739-8722 or email me at kdahl@otpco.com. 

Sincerely, 

/s/ KRISTIAN DAHL 
Kristian Dahl 
Associate General Counsel 

cjh 
Enclosures 
By electronic filing 
cc: Service List 
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