Fredrikson

. & BYRON, PA.

March 9, 2021

VIA E-MAIL AND ELECTRONIC FILING

Mr. Scott Ek

Energy Facility Planner

Minnesota Public Utilities Commission
121 Seventh Place East, Suite 350
Saint Paul, MN 55101-2147
scott.ek@state.mn.us

Re: Inthe Matter of Honor the Earth’sOctober 27, 2020 Petition for I nvestigation and
Complaint Concerning the Capacity of the Enbridge Mainline System
MPUC Docket No. PL9/C-20-801

Dear Mr. Ek:
Enclosed please find:

1.  Enbridge Energy, Limited Partnership’s Response to Minnesota Public Utilities
Commission’s Information Request No. 1;

2. Attachment A to Enbridge Energy, Limited Partnership’s Response to Minnesota
Public Utilities Commission’s Information Request No. 1; and

3.  Certificate of Service.

The documents referenced above have been e-filed today through www.edockets.state.mn.us.
A copy of thisfiling is also being served upon the persons on the Official Service List of record.
Please let me know if you have any questions regarding thisfiling.

Thank you.
Attorneys & Advisors [ Fredrikson & Byron, PA. / USA /China / Mexico
Main 612.492.7000 200 South Sixth Street, Suite 4000 { Minnesota, lowa, North Dakota

Fax 612.492.7077 |/ Minneapolis, Minnesota 55402-1425 | fredlaw.com



Sincerely,
/9! Christina K. Brusven

ChristinaK. Brusven
Attorney at Law
Direct Dial: 612.492.7412

Email: cbrusven@fredlaw.com
72368792 v1



Enbridge Energy, Limited Partnership
Responseto
Minnesota Public Utilities Commission
I nformation Request

MPUC Docket No.: PL9/C-20-801 [INonpublic X Public
Requested From: Enbridge Energy, Limited Partnership

ChristinaK. Brusven

Fredrikson & Byron, P.A.

200 South Sixth Street, Suite 4000
Minneapolis, MN 55402

Requested by: Scott Ek Date of Request: 3/02/2021
Party: Minnesota Public Utilities Commission Response Due: 3/09/2021
Email Address: scott.ek@state.mn.us

Phone Number: 651-201-2255

Request Number: 1

Topic: General

References:

REQUEST:

Please provide the below information for the Enbridge Mainline System between Gretna,
Manitoba and Superior, Wisconsin.

The design capacity in barrels per day (bpd) of the Mainline System as a whole for the
years 2012 to present.

The annual average capacity in bpd of the Mainline System as a whole for the years 2012
to present.

The actual or effective capacity in bpd of the Mainline System as a whole for the years
2012 to present.

The individual design capacity of lines 1, 2b, 3, 4, 65, and 67 in bpd for the years 2012 to
present.

The individual annual average capacity of lines 1, 2b, 3, 4, 65, and 67 in bpd for the years
2012 to present.

The individual actual or effective capacity of lines 1, 2b, 3, 4, 65, and 67 in bpd for the
years 2012 to present.

Please provide the permit(s) or regulatory document(s) or reference to the permit(s) or regulatory
document(s) that substantiate the capacity data requested above.



RESPONSE:

In this response, Enbridge is providing two sets of tables (A and B) in response to
requests for the design capacity, annual average capacity and effective capacity of the Mainline
as a whole and individual pipelines between Gretna, Manitoba and Superior, Wisconsin. The
“A” tables (Tables 1A, 2A, 3A and 4A) include Refined Products and NGL on Line 1. All
refined products are delivered upstream of the Canada/US border, i.e., they do not pass Gretna
into Minnesota. To assist with reviewing this information, the “B” tables (Tables 1B, 2B, 3B
and 4B) provide the same information, excluding Refined Products and NGL on Line 1.



Table 1A: Design and Annual Average Capacity in bpd of the Mainline system as a wholet

Capacity (bpd)?

2012

2013

20143

20153

2016

2017

2018

2019

2020

Design Capacity of the
Mainline system asa
whole

2,777,000

2,777,000

2,777,000

2,910,000

3,166,000

3,166,000

3,166,000

3,166,000

3,211,000

Annual Average
Capacity of the
Mainline System as a
whole

2,501,000

2,501,000

2,501,000

2,621,000

2,851,000

2,851,000

2,851,000

2,851,000

2,891,000

Notes:

1. Table 1A includes Refined Products and NGL on Line 1.
2. Stated capacities are as of January 1 of the respective year.
3. The design and annual average capacities of Line 67 and Line 3 changed mid-year in 2014, 2015 and 2019 as follows:
2014 - Annual Capacity of Line 67 increased from 450 kbpd to 570 kbpd in September 2014 as part of Alberta Clipper Expansion Phase |
2015 - Annua Capacity of Line 67 increased from 570 kbpd to 800 kbpd in July 2015 as part of Alberta Clipper Expansion Phase ll.

2019 - Annual Capacity of Line 3 increased from 390 kbpd to 430 kbpd in December 2019 with in-service of the Canadian portion of Line 3

Replacement.




Table 1B: Design and Annual Aver age Capacity in bpd of the Mainline system as a whole!

Capacity (bpd)?

2012

2013

20143

2015°

2016

2017

2018

20193

2020

Design Capacity of the
Mainline system asa
whole

2,526,000

2,526,000

2,526,000

2,659,000

2,915,000

2,915,000

2,915,000

2,915,000

2,960,000

Annual Average
Capacity of the
Mainline System asa
whole

2,277,000

2,277,000

2,277,000

2,397,000

2,627,000

2,627,000

2,627,000

2,627,000

2,667,000

Notes:

1. Table 1B excludes Refined Products and NGL on Line 1.
2. Stated capacities are as of January 1 of the respective year.
3. The design and annual average capacities of Line 67 and Line 3 changed mid-year in 2014, 2015 and 2019 as follows:
2014 - Annual Capacity of Line 67 increased from 450 kbpd to 570 kbpd in September 2014 as part of Alberta Clipper Expansion Phase |
2015 - Annual Capacity of Line 67 increased from 570 kbpd to 800 kbpd in July 2015 as part of Alberta Clipper Expansion Phase |1

2019 - Annual Capacity of Line 3 increased from 390 kbpd to 430 kbpd in December 2019 with in-service of the Canadian portion of Line 3

Replacement




Table 2A: Actual or Effective Capacity in bpd of the Mainline system as a whole*

| 2013

Capacity (bpd) 2012 2014 2015 2016 2017 2018 2019 2020
Actual or Effective Capacity

of the Mainline system asa

whol€&? Seenote 3 Tel ow 2,226,000 | 2,333,000 | 2,580,000 | 2,623,000 | 2,718,000 | 2,775,000 | 2,862,000
Notes:

1. The effective capacity in Table 2A includes Line 1 NGL and refined product volumes.

2. Effective capacities are calculated based on a 3-year average of operational data of apportioned lines where such information is available. For periods
where apportionment was inconsistent, 1 or 2 years of operational data was used to calcul ate effective capacity.

3. Effective Capacity has not been included for 2012 and 2013 since the Mainline System was not yet in consistent apportionment.




Table 2B: Actual or Effective Capacity in bpd of the Mainline system as a whole!

Capacity (bpd) 2012 \ 2013 2014 2015 2016 2017 2018 2019 2020
Actual or Effective

Capacity of the Mainline

system asa whole? See note 3 below 2,028,000 | 2,135,000 | 2,379,000 | 2,418,000 | 2,505,000 | 2,557,000 | 2,640,000

Notes:

1. The effective capacity in Table 2B excludes Line 1 NGL and refined product volumes.
2. Effective capacities are calculated based on a 3-year average of operationa data of apportioned lines where such information is available. For
periods where apportionment was inconsistent, 1 or 2 years of operational data was used to calculate effective capacity.
3. Effective Capacity has not been included for 2012 and 2013 since the Mainline System was not yet in consi stent apportionment.




Table 3A: Individual Design and Annual Average Capacity of Lines 1, 2B, 3, 4, 65, and 67 in bpd*

2012 | 2013 | 2014 | 2015 2016 | 2017 | 2018 2019 2020

Design Capacity (bpd)
Line1 264,000 264,000 264,000 264,000 264,000 | 264,000 | 264,000 | 264,000 | 264,000
Line 2B 491,000 491,000 491,000 491,000 491,000 | 491,000 | 491,000 | 491,000 | 491,000
Line3 433,000 433,000 433,000 433,000 433,000 | 433,000 |433000 |433000 | 478,000
Line4 883,000 883,000 883,000 883,000 883,000 |883,000 |883000 |883,000 | 883,000
Line 65 206,000 206,000 206,000 206,000 206,000 | 206,000 | 206,000 | 206,000 | 206,000
Line 67 500,000 500,000 500,000 633,000 889,000 | 889,000 | 889,000 | 889,000 | 889,000

Annual Average Capacity (bpd)
Linel 237,000 237,000 237,000 237,000 237,000 | 237,000 | 237,000 | 237,000 | 237,000
Line 2B 442,000 442,000 442,000 442,000 442,000 | 442,000 | 442,000 | 442,000 | 442,000
Line3 390,000 390,000 390,000 390,000 390,000 | 390,000 | 390,000 | 390,000 | 430,000
Line4 796,000 796,000 796,000 796,000 796,000 | 796,000 | 796,000 | 796,000 | 796,000
Line 65 186,000 186,000 186,000 186,000 186,000 | 186,000 | 186,000 | 186,000 | 186,000
Line 67 450,000 450,000 450,000 570,000 800,000 | 800,000 | 800,000 | 800,000 | 800,000
Notes:

1. For simplicity, if a pipeline expansion occurs in a given year, the increase in Capacity is shown in Table 3A above in the following year. For
example, Line 67 expanded from 570 kbpd to 800 kbpd in July 2015. Thisincrease in capacity is shown in 2016 in Table 3A.




Table 3B: Individual Design and Annual Average Capacity of Lines 1, 2B, 3, 4, 65, and 67 in bpd*

2012 ‘ 2013 ‘ 2014 2015 2016 2017 2018 2019 2020

Design Capacity (bpd)
Line1? 13,000 13,000 13,000 13,000 13,000 13,000 13,000 13,000 13,000
Line2B 491,000 491,000 491,000 491,000 491,000 491,000 491,000 491,000 491,000
Line3 433,000 433,000 433,000 433,000 433,000 433,000 433,000 433,000 478,000
Line4 883,000 883,000 883,000 883,000 883,000 883,000 883,000 883,000 883,000
Line 65 206,000 206,000 206,000 206,000 206,000 206,000 206,000 206,000 206,000
Line 67 500,000 500,000 500,000 633,000 889,000 889,000 889,000 889,000 889,000

Annual Average Capacity (bpd)
Line 12 13,000 13,000 13,000 13,000 13,000 13,000 13,000 13,000 13,000
Line 2B 442,000 442,000 442,000 442,000 442,000 442,000 442,000 442,000 442,000
Line3 390,000 390,000 390,000 390,000 390,000 390,000 390,000 390,000 430,000
Line4 796,000 796,000 796,000 796,000 796,000 796,000 796,000 796,000 796,000
Line 65 186,000 186,000 186,000 186,000 186,000 186,000 186,000 186,000 186,000
Line 67 450,000 450,000 450,000 570,000 800,000 800,000 800,000 800,000 800,000
Notes:

1. For simplicity, if a pipeline expansion occurs in a given year, the increase in Capacity is shown in Table 3B above in the following year. For
example, Line 67 expanded from 570 kbpd to 800 kbpd in July 2015. This increase in capacity is shown in 2016 in Table 3.
2. NGL and Refined Products have been removed from the Line 1 Capacities in Table 3B, hence the annual average and design capacity for Line 1
islower in Table 3B relative to Table 3A above. Lightson Line 1 vary on amonthly basis. For simplicity, volumes for 2017 (based on 2016 Line 1
lights) have been assumed for all years. Note that the values for Line 1 are volumes, and not capacities.




Table 4A: Average Annual Percent Utilization per ling"?®

2012 2013 2014 2015 2016 2017 2018 2019 2020
Linel 68% 65% 70% 64% 66% 68% 72% 74% 66%
Line2B 62% 60% 72% 74% 91% 90% 90% 94% 80%
Line3 75% 82% 87% 83% 79% 80% 86% 89% 86%
Line4d 73% 73% 85% 92% 93% 96% 101% 102% 103%
Line65 75% 62% 68% 81% 87% 84% 100% 103% 100%
Line 67 77% 90% 95% 94% 97% 104% 106% 108% 103%
Notes:

1. Effective capacity cannot be calculated on a per line basis. Effective capacity applies to the overall Mainline System as awhole.

2. Enbridge defines Actual Capacity based on pipeline percent utilization. Percent utilization is cal culated based on actual volumes that move on
the line through the bottleneck location (i.e., the point of maximum flow) compared to the Annual Average Capacity of the line. The percent
utilization provides insight into the extent that each of the lines are utilized relative to the Annual Average Capacity.

3. The annual average percent utilization per linein Table 4A is based on Actuals ex. bottleneck location. The bottleneck location for the lines
comprising of the Mainline System are typically upstream of Gretna which means that the percent utilization downstream of Gretnawill typically
be lower than the bottleneck location. A lower percent utilization downstream of Gretha means that the total volumes moving past Gretna into

MN are lower.




Table 4B: Average Annual Percent Utilization per linet?3

2012 2013 2014 2015 2016 2017 2018 2019 2020
Line1* N/A N/A N/A N/A N/A N/A N/A N/A N/A
Line2B 62% 60% 2% 74% 91% 90% 90% 94% 80%
Line3 75% 82% 87% 83% 79% 80% 86% 89% 86%
Line4 73% 73% 85% 92% 93% 96% 101% 102% 103%
Line 65 75% 62% 68% 81% 87% 84% 100% 103% 100%
Line67 7% 90% 95% 94% 97% 104% 106% 108% 103%

Notes:

1. Effective capacity cannot be calculated on a per line basis. Effective capacity applies to the overall Mainline System as awhole.

2. Enbridge defines Actual Capacity based on pipeline percent utilization. Percent utilization is calculated based on actual volumes that move on
the line through the bottleneck location (i.e., the point of maximum flow) compared to the Annual Average Capacity of the line. The percent
utilization provides insight into the extent that each of the lines are utilized relative to the Annual Average Capacity.

3. The annual average percent utilization per line in Table 4B above is based on Actuals ex. bottleneck location. The bottleneck location for the
lines comprising of the Mainline System are typically upstream of Gretna which means that the percent utilization downstream of Gretna will
typically be lower than at the bottleneck location. A lower percent utilization downstream of Gretna means that the total volumes moving past
Gretnainto MN are lower.

4. Percent utilization is not applicable for Line 1 without NGL and Refined Product because only a subpart of the lin€’s actual service capability is
considered in thiscase. For Line 1 utilization see Table 4A.
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Attachment A includes regulatory approvals authorizing Lines 1, 2b, 3, 4, 65 and 67.
These include:

Linel

. Presidential Permit Authorizing Lakehead Pipeline Company, Limited Partnership to
Construct, Connect, Operate and Maintain a Pipeline at the International Boundary Line
between the United States and Canada (June 16, 1994) (authorizing the transport of crude
oil and natural gas liquids on a 20-inch diameter pipeline).

. Presidential Permit Authorizing Lakehead Pipe Line Company to Connect, Construct,
Operate and Maintain a Pipeline at the International Boundary Line Between the United
States and Canada (January 22, 1968) (authorizing an existing 26-in pipeline)

. Presidential Permit Authorizing Lakehead Pipeline Company, Limited Partnership to
Operate and Maintain Four Pipelines at the International Boundary Line between the
United States and Canada (December 12, 1991) (authoring an existing 26-in pipeline).

. Presidential Permit Authorizing Lakehead Pipe Line Company to Connect, Construct,
Operate and Maintain a Pipeline at the International Boundary Line Between the United
States and Canada (January 22, 1968) (authorizing construction of a 34-in pipeline)

. Presidential Permit Authorizing Lakehead Pipeline Company, Limited Partnership to
Operate and Maintain Four Pipelines at the International Boundary Line between the
United States and Canada (December 12, 1991) (authoring an existing 34-in pipeline).

. Letter to Mr. David H. Coburn on behaf of Enbridge Energy, L.P. from Michael
Brennan, U.S. Department of State (April 24, 2014) (confirming replacement of Line 3 at
approximately 760,000 bpd to be consistent with the authorization in the existing 1991
Presidential Permit).

. In the Matter of the Application of Enbridge Energy, Limited Partnership, for a
Certificate of Need for the Proposed Line 3 Replacement Project in Minnesota from the
North Dakota Border to the Wisconsin Border and in the Matter of the Application of
Enbridge Energy, Limited Partnership, for a Routing Permit for the Proposed Line 3
Replacement Project in Minnesota from the North Dakota Border to the Wisconsin
Border, Order Finding Environmental Impact Statement Adequate, Granting Certificate
of Need as Modified, and Granting Route Permit as Modified, Docket Nos. PL-9/CN-14-
916 and PL-9/PPL-15-137 (May 1, 2020) (Available at:
https://www.edockets.state. mn.us/EFiling/edockets/searchDocuments.do?method=showP

11



oup& documentl d={ COB1D171-0000-C511-9FCO-

OF91750A9C30} & documentTitle=20205-162795-01.) As part of this Order, the

Commission reissued its prior order granting a Certificate of Need as Modified and
Requiring Filings (Sep. 5, 2018), the Order Approving Compliance Filings as Modified
and Denying Motion (Jan. 23, 2019), the Order Approving Pipeline Routing Permit with
Conditions (Oct. 26, 2018), and the Order Clarifying Prior Order, Excluding Filing, and
Denying Reconsideration (Jan. 18, 2019) (authoring replacement of existing Line 3 with
a 36-in pipeline with an average annual capacity of 760,000 bpd).

In the Matter of the Application by Lakehead Pipe Line Company, Limited Partnership,
for a Certificate of Need for a Large Petroleum Facility, Order Granting Certificate of
Need, Docket No. PL-9/CN-98-327 (Aug. 5, 1998) (Available at:
https://www.edockets.state.mn.us/EFiling/edockets/searchD ocuments.do?method=showP
oup& documentld={ IAEDOC13-0733-4C10-A413-
S5FCC3E52609A} & documentTitle=323259) (authorizing construction of approximately
68.6 miles of 36-in pipe to Enbridge’s existing pipelines in four separate segments to be
referred to as Line 4 with an annual average capacity of 646,600.)

In the Matter of the Lakehead Pipeline Company, Limited Partnership for a Certificate of
Need for a Large Petroleum Pipeline Facility, Order Granting Certificate of Need and
Varying Fee Payment Rule, Docket No. PL-9/CN-01-1092 (Dec. 18, 2001) (Available at:
https.//www.edockets.state.mn.us/EFiling/edockets/searchD ocuments.do?method=showP
oup& document! d={ B20EFOEA -D4E5-44A F-9690-

6AFD6B85BAES} & documentTitle=241051) (authorizing expansion to increase capacity
on the Mainline System by 147,800 bpd).

Line 65

Presidential Permit Authorizing Enbridge Pipelines (Southern Lights) L.L.C. (“EPSL”) to
Construct, Connect, Operate and Maintain Pipeline Facilities at the International
Boundary between the United States and Canada (June 2008) (authorizing construction of
a 20" diameter pipeline extending south from the United-States Canada border at Neche,
Pembina county, North Dakota up to and including the first mainline shut-off valve or
pumping station in the United States).

In the Matter of the Application of Enbridge Pipeline (Southern Lights) L.L.C. for a
Certificate of Need for a Crude Oil Pipeline for the Southern Lights Crude Line Project,
Order Granting Certificate of Need, Docket No. PL-9/CN-07-464 (June 19, 2008)
(authorizing construction of a 20-in pipeline with an annual average capacity of 186,000
bpd (Available at:
https://www.edockets.state.mn.us/EFiling/edockets/searchD ocuments.do?method=showP
oup& documentld={ 8757A2A4-2D0A-4859-A6D6-

3D1D37F015AC} & documentTitle=5297314)
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Line 67

In the Matter of the Application of Enbridge Energy, Limited Partnership, and Enbridge
Pipelines (Southern Lights) LLC for a Certificate of Need for the Alberta Clipper
Pipeline Project and the Southern Lights Diluent Project, Order Granting Certificate of
Need, Docket No. PL-9/CN-07-465 (December 29, 2008). (The Line 67 project was
initially approved under the name the Alberta Clipper project as a 36-in pipeline with an
annual average capacity of 450,000 bpd.) (Available at:
https.//www.edockets.state.mn.us/EFiling/edockets/searchD ocuments.do?method=showP
oup& documentld={ ADE73302-ECA0-4576-BCD7-

A5BB853D8DEA} & documentTitle=5674505)

In the Matter of the Application of Enbridge Energy, Limited Partnership for a
Certificate of Need for the Line 67 Station Upgrade Project in Marshall, Clearwater, and
Itasca Counties, Order Granting Certificate of Need, Docket No. PL-9/CN-12-590 (Aug.
12, 2013) (Available at:
https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=showP
oup& documentl d={ 7226A F15-6672-4440-893E-
91EA37A868CC} & documentTitle=20138-90205-01). (authorizing an expansion from an
annual average capacity of 450,000 bpd to 570,000 bpd).

In the Matter of the Application of Enbridge Energy, Limited Partnership for a
Certificate of Need for the Line 67 (Alberta Clipper) Sation Upgrade Project - Phase 2 —
in Marshall, Clearwater, Itasca, Kittson, Red Lake, Cass, and S. Louis Counties, Order
Granting Certificate of Need, Docket No. PL-9/CN-13-153 (Nov. 17, 2014) (Available
at:

https.//www.edockets.state.mn.us/EFiling/edockets/searchD ocuments.do?method=showP
oup& documentld={ BOD841D2-FA9D-411E-BB54-
427FACF68E6B} & documentTitle=201411-) (authorizing an expansion from an annual
average capacity of 570,000 bpd to 800,000 bpd).
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In the Matter of Honor the Earth’s M PUC Docket No. PL9/C-20-801

October 27, 2020 Petition for I nvestigation
and Complaint Concerning the Capacity of
the Enbridge M ainline System

CERTIFICATE OF SERVICE

I, Breann L. Jurek, hereby certify that | have this day, served a true and correct copy of the
following documents for the above captioned matter to al persons at the addresses on the attached
list by electronic filing, electronic mail, courier, interoffice mail or by depositing the same
enveloped with postage paid in the United States Mail at Minneapolis, Minnesota:

1. Enbridge Energy, Limited Partnership’s Response to Minnesota Public Utilities
Commission’s Information Request No. 1;

2. Attachment A to Enbridge Energy, Limited Partnership’s Response to Minnesota
Public Utilities Commission’s Information Request No. 1; and

3. Certificate of Service

Dated this 9th day of March 2021.

/s/ Breann L. Jurek
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No

OFF_SL_20-801_C-20-801

Anna

Friedlander

afriedlander@odonoghuela
w.com

O'Donoghue &
O'Donoghue LLP

5301 Wisconsin Ave NW
Suite 800
Washington,

DC
20016

Electronic Service

No

OFF_SL_20-801_C-20-801

John R.

Gasele

jgasele@fryberger.com

Fryberger Buchanan Smith
& Frederick PA

700 Lonsdale Building
302 W Superior St Ste
Duluth,
MN
55802

Electronic Service
700

No

OFF_SL_20-801_C-20-801

Doug

Hayes

doug.hayes@sierraclub.org

Sierra Club

85 2nd St., 2nd FI

San Francisco,
CA
94105

Electronic Service

No

OFF_SL_20-801_C-20-801

Gary

Hill

hillx001@umn.edu

50569 218th PI

McGregor,
MN
55760

Electronic Service

No

OFF_SL_20-801_C-20-801

Janet

Hill

janethillnew@gmail.com

50569 218th PI

Mcgregor,
MN
55760-5592

Electronic Service

No

OFF_SL_20-801_C-20-801

Thomas

Hingsberger

thomas.j.hingsberger@usa
ce.army.mil

Corps of Engineers, St.
Paul District

180 5th St E Ste 700

Saint Paul,
MN
55101

Electronic Service

No

OFF_SL_20-801_C-20-801

Terry

Hokenson

terryhokn@gmail.com

3352 Prospect Ter SE

Minneapolis,
MN
55414

Electronic Service

No

OFF_SL_20-801_C-20-801
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Kathleen

Hollander

kath77holl77@gmail.com

3824 Edmund Blvd

Minneapolis,
MN
55406

Electronic Service

No

OFF_SL_20-801_C-20-801

John

Hottinger

jchnorthstar@gmail.com

Hottinger Consulting LLC

14 Irvine Park Unit 14A

St. Paul,
MN
55102

Electronic Service

No

OFF_SL_20-801_C-20-801

Kari

Howe

kari.howe@state.mn.us

DEED

332 Minnesota St, #£200
1ST National Bank Bld
St. Paul,
MN
55101

Electronic Service
¢]

No

OFF_SL_20-801_C-20-801

Samuel

Jackson

sam@cummins-law.com

1245 International Centre
920 Second Ave South
Minneapolis,

MN
55402

Electronic Service

No

OFF_SL_20-801_C-20-801

Arshia

Javaherian

arshia.javaherian@enbridg
e.com

Enbridge Energy

26 East Superior Street
Suite 309
Duluth,
MN
55802

Electronic Service

No

OFF_SL_20-801_C-20-801

Susu

Jeffrey

susujeffrey@msn.com

Friends of Coldwater

1063 Antoinette Ave

Minneapolis,
MN
55405

Electronic Service

No

OFF_SL_20-801_C-20-801

Ray

Kirsch

Raymond.Kirsch@state.mn
.us

Department of Commerce

85 7th Place E Ste 500

St. Paul,
MN
55101

Electronic Service

No

OFF_SL_20-801_C-20-801

Anthony

Kit

a.kit@kghl.net

2828 N Harwood St Suite
1240

Dallas,
X
75202

Electronic Service

No

OFF_SL_20-801_C-20-801

Rachel

Kitze Collins

rakitzecollins@locklaw.com

Lockridge Grindeal Nauen
PLLP

100 Washington Ave S
Suite 2200
Minneapolis,

MN
55401

Electronic Service

No

OFF_SL_20-801_C-20-801

Winona

LaDuke

winonaladukel@gmail.com

Honor the Earth

607 Main Avenue

Callaway,
MN
56521

Electronic Service

No

OFF_SL_20-801_C-20-801
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Michelle Lommel mlommel@GREnergy.com |Great River Energy 12300 Elm Creek Blvd Electronic Service No OFF_SL_20-801_C-20-801
Maple Grove,
MN
55369
Otto Edwin Lueck N/A 18719 US Hwy 2 Paper Service No OFF_SL_20-801_C-20-801
Warba,
MN
55793
Patrick Mahlberg pmahlberg@fredlaw.com Fredrikson & Byron, P.A. 200 S 6th St Ste 4000 Electronic Service No OFF_SL_20-801_C-20-801
Minneapolis,
MN
55402
Philip Mahowald pmahowald@thejacobsonla [ Jacobson Law Group 180 East Fifth Street Suite |Electronic Service No OFF_SL_20-801_C-20-801
wgroup.com 940
St. Paul,
MN
55101
Joseph Martoglio Joseph.R.Martoglio@jpmch N/A Electronic Service No OFF_SL_20-801_C-20-801
ase.com
Willis Mattison mattison@arvig.net Self 42516 State Hwy 34 Electronic Service No OFF_SL_20-801_C-20-801
Osage,
MN
56570
Hayk Minasian hminasian@trlm.com N/A Electronic Service No OFF_SL_20-801_C-20-801
John Munter mumooatthefarm@yahoo.c 14860 Bruce Crk Rd Electronic Service No OFF_SL_20-801_C-20-801
om
Warba,
MN
55793
Michael Murphy mmurphy@thejacobsonlaw 180 East Fifth Street Electronic Service No OFF_SL_20-801_C-20-801
group.com Suite 940
St. Paul,
MN
55101
Charles Nauen cnnauen@locklaw.com Lockridge Grindal Nauen Suite 2200 Electronic Service No OFF_SL_20-801_C-20-801
100 Washington Avenye
South
Minneapolis,
MN
55401
Ann O'Reilly ann.oreilly@state.mn.us Office of Administrative PO Box 64620 Electronic Service No OFF_SL_20-801_C-20-801

Hearings

St. Paul,
MN
55101
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Marsha

Parlow

mparlow@grenergy.com

Great River Energy

12300 Elm Creek
Boulevard

Maple Grove,
MN
553694718

Electronic Service

No

OFF_SL_20-801_C-20-801

Andrew

Pearson

stopthewar24@gmail.com

2629 18th Ave S Apt 2

Minneapolis,
MN
55407

Electronic Service

No

OFF_SL_20-801_C-20-801

Alice

Peterson

N/A

24153 300th St NW

Argyle,
MN
56713

Paper Service

No

OFF_SL_20-801_C-20-801

Abbie

Plouff

abbie.plouff@gmail.com

308 E Prince St
Apt 522
St. Paul,
MN
55101

Electronic Service

No

OFF_SL_20-801_C-20-801

Joseph

Plumer

joep@whiteearth.com

Red Lake Band of
Chippewa Indians

P.O. Box 567

Red Lake,
Minnesota
56671

Electronic Service

No

OFF_SL_20-801_C-20-801

Craig

Poorker

cpoorker@grenergy.com

Great River Energy

12300 EIm Creek
Boulevard

Maple Grove,
MN
55369

Electronic Service

No

OFF_SL_20-801_C-20-801

Kevin

Pranis

kpranis@liunagroc.com

Laborers' District Council of
MN and ND

81 E Little Canada Road

St. Paul,
Minnesota
55117

Electronic Service

No

OFF_SL_20-801_C-20-801

James W.

Reents

jwreents@gmail.com

4561 Alder Ln NW

Hackensack,
MN
56452

Electronic Service

No

OFF_SL_20-801_C-20-801

Generic Notice

Residential Utilities Division

residential.utilities@ag.stat
e.mn.us

Office of the Attorney
General-RUD

1400 BRM Tower
445 Minnesota St
St. Paul,
MN
551012131

Electronic Service

Yes

OFF_SL_20-801_C-20-801
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Steve

Roe

roetreat@crosslake.net

11663 Whitefish Ave

Crosslake,
MN
56442

Electronic Service

No

OFF_SL_20-801_C-20-801

Stephan

Roos

stephan.roos@state.mn.us

MN Department of
Agriculture

625 Robert St N

Saint Paul,
MN
55155-2538

Electronic Service

No

OFF_SL_20-801_C-20-801

Jean

Ross

jfross@umn.edu

3624 Bryant Ave S

Minneapolis,
MN
55409

Electronic Service

No

OFF_SL_20-801_C-20-801

Akilah

Sanders Reed

akilah.project350@gmail.co
m

2514 Emerson Ave S
Apt 7
Minneapolis,
Minnesota
55405

Electronic Service

No

OFF_SL_20-801_C-20-801

Stan

Sattinger

sattinss@aol.com

3933 Twelfth Ave S

Minneapolis,
MN
55407

Electronic Service

No

OFF_SL_20-801_C-20-801

Claudia

Schrull

CLAUDIA.SCHRULL@EN
BRIDGE.COM

Enbridge Pipelines (North
Dakota) LLC

Suite 3300
1100 Louisiana
Houston,
X
77002

Electronic Service

No

OFF_SL_20-801_C-20-801

Will

Seuffert

Will.Seuffert@state.mn.us

Public Utilities Commission

121 7th PI E Ste 350

Saint Paul,
MN
55101

Electronic Service

Yes

OFF_SL_20-801_C-20-801

Janet

Shaddix Elling

jshaddix@janetshaddix.co
m

Shaddix And Associates

7400 Lyndale Ave S Ste
190

Richfield,
MN
55423

Electronic Service

No

OFF_SL_20-801_C-20-801

Eileen

Shore

eileenshore@outlook.com

Friends of the Headwaters

3137 42nd Ave So

Minneapolis,
MN
55406

Electronic Service

No

OFF_SL_20-801_C-20-801

Richard

Smith

grizrs615@gmail.com

Friends of the Headwaters

P.O. Box 583

Park Rapids,
MN
56470

Electronic Service

No

OFF_SL_20-801_C-20-801
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Mollie

Smith

msmith@fredlaw.com

Fredrikson Byron PA

Suite 4000
200 South Sixth Street|
Minneapolis,
MN
554021425

Electronic Service

No

OFF_SL_20-801_C-20-801

Scott

Strand

SStrand@elpc.org

Environmental Law &
Policy Center

60 S 6th Street
Suite 2800
Minneapolis,
MN
55402

Electronic Service

No

OFF_SL_20-801_C-20-801

Eric

Swanson

eswanson@winthrop.com

Winthrop & Weinstine

225 S 6th St Ste 3500
Capella Tower
Minneapolis,
MN
554024629

Electronic Service

No

OFF_SL_20-801_C-20-801

Christine

Tezak

tezak@cvenergy.com

209 Constitution Avenue,
NE

Washington,
DC
20002

Electronic Service

No

OFF_SL_20-801_C-20-801

Jeremy

Tonet

jeremy.b.tonet@jpmorgan.c
om

N/A

Electronic Service

No

OFF_SL_20-801_C-20-801

Sara

Van Norman

sara@svn.legal

Van Norman Law, PLLC

Van Norman Law, PLLC
310 4th Ave. S., Ste. 5
Minneapolis,

MN
55415

Electronic Service
D10

No

OFF_SL_20-801_C-20-801

Ken

Vraa

N/A

6623 Peony Lane N

Maple Grove,
MN
55311

Paper Service

No

OFF_SL_20-801_C-20-801

Haley

Waller Pitts

hwallerpitts@fredlaw.com

Fredrikson & Byron, P.A.

200 S 6th St Ste 4000

Minneapolis,
MN
55402

Electronic Service

No

OFF_SL_20-801_C-20-801

Tom

Watson

twatson@iphouse.com

Whitefish Area Property
Owners Association

39195 Swanburg Court

Pine River,
MN
56474

Electronic Service

No

OFF_SL_20-801_C-20-801

James

Watts

james.watts@enbridge.co
m

Enbridge Pipelines (North
Dakota) LLC

26 E Superior St Ste 309

Duluth,
MN
55802

Electronic Service

No

OFF_SL_20-801_C-20-801
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Jonathan Wolfgram Jonathan.Wolfgram@state. | Office of Pipeline Safety Minnesota Department of | Electronic Service No OFF_SL_20-801_C-20-801
mn.us Public Safety
445 Minnesota Street $uite
147

St. Paul,

MN

55101-1547
David Zoll djzoll@locklaw.com Lockridge Grindal Nauen 100 Washington Ave S Ste |Electronic Service No OFF_SL_20-801_C-20-801

PLLP

2200

Minneapolis,
MN
55401




ATTACHMENT A

Regulatory Approval Authorizing Lines 1, 2b, 3, 4, 65 and 67

Linel

. Presidential Permit Authorizing Lakehead Pipeline Company, Limited Partnership to
Construct, Connect, Operate and Maintain a Pipeline at the International Boundary Line
between the United States and Canada (June 16, 1994) (authorizing the transport of crude
oil and natural gas liquids on a 20-inch diameter pipeline).

Line2

. Presidential Permit Authorizing Lakehead Pipe Line Company to Connect, Construct,
Operate and Maintain a Pipeline at the International Boundary Line Between the United
States and Canada (January 22, 1968) (authorizing an existing 26-in pipeline)

. Presidential Permit Authorizing Lakehead Pipeline Company, Limited Partnership to
Operate and Maintain Four Pipelines at the International Boundary Line between the
United States and Canada (December 12, 1991) (authoring an existing 26-in pipeline).

. Presidential Permit Authorizing Lakehead Pipe Line Company to Connect, Construct,
Operate and Maintain a Pipeline at the International Boundary Line Between the United
States and Canada (January 22, 1968) (authorizing construction of a 34-in pipeline)

. Presidential Permit Authorizing Lakehead Pipeline Company, Limited Partnership to
Operate and Maintain Four Pipelines at the International Boundary Line between the
United States and Canada (December 12, 1991) (authoring an existing 34-in pipeline).

. Letter to Mr. David H. Coburn on behaf of Enbridge Energy, L.P. from Michael
Brennan, U.S. Department of State (April 24, 2014) (confirming replacement of Line 3 at
approximately 760,000 bpd to be consistent with the authorization in the existing 1991
Presidential Permit).

. In the Matter of the Application of Enbridge Energy, Limited Partnership, for a
Certificate of Need for the Proposed Line 3 Replacement Project in Minnesota from the
North Dakota Border to the Wisconsin Border and in the Matter of the Application of
Enbridge Energy, Limited Partnership, for a Routing Permit for the Proposed Line 3
Replacement Project in Minnesota from the North Dakota Border to the Wisconsin
Border, Order Finding Environmental Impact Statement Adequate, Granting Certificate
of Need as Modified, and Granting Route Permit as Modified, Docket Nos. PL-9/CN-14-
916 and PL-9/PPL-15-137 (May 1, 2020) (Available at:
https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=showP
oup& documentld={ COB1D171-0000-C511-9FCO-




0F91750A9C30} & documentTitle=20205-162795-01.) As part of this Order, the
Commission reissued its prior order granting a Certificate of Need as Modified and
Requiring Filings (Sep. 5, 2018), the Order Approving Compliance Filings as Modified
and Denying Motion (Jan. 23, 2019), the Order Approving Pipeline Routing Permit with
Conditions (Oct. 26, 2018), and the Order Clarifying Prior Order, Excluding Filing, and
Denying Reconsideration (Jan. 18, 2019) (authoring replacement of existing Line 3 with
a 36-in pipeline with an average annual capacity of 760,000 bpd).

. In the Matter of the Application by Lakehead Pipe Line Company, Limited Partnership,
for a Certificate of Need for a Large Petroleum Facility, Order Granting Certificate of
Need, Docket No. PL-9/CN-98-327 (Aug. 5, 1998) (Available at:
https.//www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=showP
oup& documentld={ IAEDOC13-0733-4C10-A413-
S5FCC3E5S2609A} & documentTitle=323259) (authorizing construction of approximately
68.6 miles of 36-in pipe to Enbridge’s existing pipelines in four separate segments to be
referred to as Line 4 with an annual average capacity of 646,600.)

. In the Matter of the Lakehead Pipeline Company, Limited Partnership for a Certificate of
Need for a Large Petroleum Pipeline Facility, Order Granting Certificate of Need and
Varying Fee Payment Rule, Docket No. PL-9/CN-01-1092 (Dec. 18, 2001) (Available at:
https:.//www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=showP
oup& documentl d={ B20EFOEA -D4E5-44A F-9690-
6AFD6B85BAES} & documentTitle=241051) (authorizing expansion to increase capacity
on the Mainline System by 147,800 bpd).

Line 65

o Presidential Permit Authorizing Enbridge Pipdlines (Southern Lights) L.L.C. (“EPSL") to
Construct, Connect, Operate and Maintain Pipeline Facilities at the International
Boundary between the United States and Canada (June 2008) (authorizing construction of
a 20" diameter pipeline extending south from the United-States Canada border at Neche,
Pembina county, North Dakota up to and including the first mainline shut-off valve or
pumping station in the United States).

. In the Matter of the Application of Enbridge Pipeline (Southern Lights) L.L.C. for a
Certificate of Need for a Crude Oil Pipeline for the Southern Lights Crude Line Project,
Order Granting Certificate of Need (June 19, 2008) (authorizing construction of a 20-in
pipeline with an annual average capacity of 186,000 bpd (Avalable at:
https.//www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=showP
oup& documentl d={ 8757A2A4-2D0A-4859-A6D6-
3D1D37F015AC} & documentTitle=5297314)




Line 67

In the Matter of the Application of Enbridge Energy, Limited Partnership, and Enbridge
Pipelines (Southern Lights) LLC for a Certificate of Need for the Alberta Clipper
Pipeline Project and the Southern Lights Diluent Project, Order Granting Certificate of
Need, Docket No. PL-9/CN-07-465 (December 29, 2008). (The Line 67 project was
initially approved under the name the Alberta Clipper project as a 36-in pipeline with an
annual average capacity of 450,000 bpd.) (Available at:
https:.//www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=showP
oup& documentld={ ADE73302-ECA0-4576-BCD7-

A5BB853D8DEA} & documentTitle=5674505)

In the Matter of the Application of Enbridge Energy, Limited Partnership for a
Certificate of Need for the Line 67 Station Upgrade Project in Marshall, Clearwater, and
Itasca Counties, Order Granting Certificate of Need, Docket No. PL-9/CN-12-590 (Aug.
12, 2013) (Available at:
https:.//www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=showP
oup& documentl d={ 7226A F15-6672-4440-893E-
91EA37A868CC} & documentTitle=20138-90205-01). (authorizing an expansion from an
annual average capacity of 450,000 bpd to 570,000 bpd).

In the Matter of the Application of Enbridge Energy, Limited Partnership for a
Certificate of Need for the Line 67 (Alberta Clipper) Station Upgrade Project - Phase 2 —
in Marshall, Clearwater, Itasca, Kittson, Red Lake, Cass, and S. Louis Counties, Order
Granting Certificate of Need, Docket No. PL-9/CN-13-153 (Nov. 17, 2014) (Available
at:
https.//www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=showP
oup& documentld={ BOD841D2-FA9D-411E-BB54-
427FACF68EGB} & documentTitle=201411-) (authorizing an expansion from an annual
average capacity of 570,000 bpd to 800,000 bpd).




PERMIT

AUTHORIZING LAKEHEAD PIPELINE. COMPANY, LIMITED PARTNERSHIP
TO CONSTRUCT, CONNECT, OPERATE, AND MAINTAIN
A PIPELINE AT THE INTERNATIONAL BOUNDARY LINE BETWEEN THE
UNITED STATES AND CANADA

By the authority vested in me as Under Secretary of State
for Economic and Agricultural Affairs of the United States
(pursuant to Executive Order 11423 of August 16, 1968, as
amended by Executive Qrder 12847 of May 17, 1993, and
Department of State Delegation of Authority No. 118-1 of April
.11, 1973) and subject to the conditions, provisions, and
requirements hereinafter set forth, permission is hereby
granted to Lakehead Pipe Line Company, Limited Partnership, a
Delaware limited partnership with its principal office located
in Duluth, Minnesota, (hereinafter referred to as "permittee")
to construct, connect, operate, and maintain a pipeline on the
horders of the United States in FPembina County, North Dakota
near Meche, North Dakota for the transport of crude oil and
natural gas liquids between the United States and Canada.

The term "facilities"” as used in this permit means the pipeline
and any land, structures, installations or equipment
appurtenant thereto.

The term "United States facilities” as used in this permit
means that part of the facilities in the United States.

As stated in permittee's application of January 6, 1994 for a
permit pursuant to Exzecutive Order 11423, as amended by
Executive Order 12847, the United States facilities of the
pipeline project will consist of the following major components:

A 20 inch diameter carbon steel pipeline for crude 0il and
natural gas liquids extending approximately 135 miles from
Neche, North Dakota to Clearbrook, Minnesota.



The permittee shall maintain such metering facilities as
are required by the Commissioner of Customs, provided with an -
adequate proving system, to be installed and operated in
accordance with American Petroleum Institute Code No. 1101, and
a suitable sampling device; the installation and operation of
said meter, proving system, and sampling device to bhe subject
to the approval of the Commissioner of Customs. The conditions
and times of meter reading, meter proving, and sampling shall
be as directed by the Commissioner of Customs.

This permit is subject to the following conditions:

Article 1. The United States facilities and operations herein
described shall be subject to all the conditions, provisions,
and requirements of this permit or any amendment thereof, '
further that this permit may be terminated at the will of the
Secretary of State of the United States or his delegate or may
be amended by the Secretary of State of the United States or
his delegate at will or upon proper application therefor,
further that the permittee shall make no substantial change in
the location of the United States facilities or in the
operation authorized by this permit until such changes have
been approved by the Secretary of State of the United States or
his delegate.

Article 2. The operation and maintenance of the facilities
shall be in all material respects as described in permittee's
application of January 6, 1994 for a permit pursuant to
Executive Order 11423, as amended by Executive Order 12847.

Article 3. The construction, connection, ogperation, and
maintenance of the United States facilities shall be subject to
inspection and approval by the representatives of any Federal
or State agency concerned. The permittee shall allow duly
authorized officers and employees of such agencies free and
unrestricted access to said facilities in the performance of
their official duties. :

Article 4. Permittee shall comply with all applicable Federal
and State laws and regulations regarding the construction,
operation, and maintenance of the United States facilities.



Article 5. Upon the termination; revocation, or surrender of
this permit, the United States facilities in the immediate
vicinity of the international boundary line shall be removed by
and at the expense of the permittee within such time as the
Secretary of State of the United States or his delegate may
specify, and upon the failure of the permittee to remove this
portion of the United States facilities as ordered, the
Secretary of State of the United States or his delegate may
direct that possessicon of such facilities be taken and that
they be removed at the expense of the permittee; and the
permittee shall have no claim for damages by reason of such
possession or removal.

Article 6. This permit is subject to the limitations, terms,
and conditions-contained in any orders issued by any competent
agency of the United States government or of the States of
NMorth Dakota or Minnescota with respect to the United States
facilities. This permit shall continue in force and effect
only so long as the permittee shall continue the operations
hereby authorized in accordance with such limitations, terms,
and conditions.

Article 7. When, in the opinion of the President of the United
States, the national security of the United States demands it,
due notice being given by the Secretary of State of the United
States or his delegate, the United States shall have the right
to enter upon and take possession of any of the United States
facilities or parts thereof; to retain possession, management,
and control thereof for such length of time as may appear to
the President to be necessary to accomplish said purposes; and
thereafter to restore possession and control to the permittee.
In the event that the United States shall exercise such right,
it shall pay to the permittee just and fair compensation for
the use of such United States facilities upon the basis of a
reasonable profit in normal conditions, and the cost of
restoring said facilities to as good conditions as existed at
the time of entering and taking over the same, less the ,
reasconable value of any improvements that may have been made by
the United States, )



Article 8. Any transfer of ownership or control of the United
States facilities or any part thereof shall be immediately
notified to the Department of State in writing. This permit
shall remain in force, subject to all the conditions,
provisions, and requirements of this permit or any amendments
thereof. ' '

Article 9. (1) The permittee shall maintain the United States
facilities and every part thereof in a condition of good repair
for their safe operation.

(2) The permittee shall save harmless the United
States from any claimed or adjudged liability arising out of
the construction, operation, or maintenance of the facilities.

Article 10. The permittee shall acquire such right-of-way
grants, easements, permits, and other authorizations as may
become necessary and appropriate.

Article 11. The permittee agrees to file with the appropriate
agencies of the Government of the United States such statements
or reports under oath with respect to the United States
facilities, and/or permittee's activities and operations in
connection therewith, as are now or as may hereafter be
required under any laws or regulations of the Government of the
United States or its agencies.

Article 12. The permittee shall send notice to the Department
of State of the United States at such time as the connection
authorized by this permit is made at the international boundary
line between the United States facilities and the facilities
located in Canada. ' :

IN WITNESS WHEREOF, I, Joan E. S5Spero, Under Secretary of State
for Economic and Agricultural Affairs of the United States,
‘have hereunto set my hand this 7l day of .
1994, in the City of Washington, District of Columbid&.

AR



k . Jouadng,
. __....”.__Eu:_:n_




PRESIDENTIAL PERMIT

e

AUTHORIZING LAKEHEAD PIPE LINE COMPANY
TO CONNECT, CONSTRUCT, OPERATE AND MAINTAIN A
PIPELINE AT THE INTERNATIONAL BOUNDARY LINE
BETWEEN THE UNITED STATES AND CANADA

By virtue of the authority vested in me as President of the United
States of America, and subject to the acceptance of the conditions,
provisions and requirements hereinafter set forth, permission is hereby
granted to Lakehead Pipe Line Company, Incorporated, a Delaware corpora-
tion having its main office at 3025 Tower Avenue, Superior, Wisconsin
(hereinafter referred to as ''permittee"), to construct, operate, and
maintain a pipeline system for crude oil and other liquid hydrocarbons
at the international boundary line between the United States and Canada
in Pembina County, North Dakota, and to connect such facilities with
like facilities in the Province of Manitoba, Canada.

The term "facilities" as used in this permit means the pipeline
system and all land, structures, installations, and equipment appurtenant
thereto.

The term "United States facilities" as used herein means that part
of the facilities in the United States,

The facilities, of which the United States facilities covered by
and subject to this permit are a part, are described as follows:

a. A 34-inch pipeline for crude oil and other liquid hydro-
carbons manufactured and installed substantially as described in the
attached application dated August 31, 1967, which application
together with the exhibits attached thereto is made a part of this
permit. Said pipeline shall connect at the international boundary
line with a liquid hydrocarbon pipeline system to be constructed
in the Province of Manitoba, Canada.

The permittee shall furnish, install, and maintain or
cause To be furnished, installed, and maintained, such metering
facilities as are required by the Commissioner of Customs, provided
with an adequate proving system or systems, to be installed and
operated in accordance with American Petroleum Institute Code No.
1101, and a suitable sampling device or devices; the installatiom
and operation of said facilities to be subject to the approval
of the Commissioner of Customs. The conditions and times of meter
reading, meter proving, and sampling shall be as directed by the
Commissioner of Customs.
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The above-described facilities shall be situated at such
location or locations as will be acceptable to the Commissioner
of Customs and to permittee.

b. An existing pipeline for crude oil and other liquid hydro-
carbons, located in Pembina County, North Dakota, manufactured to
American Petroleum Institute specification 5LX, with an outside
diameter of 18 inches, a wall thickness of .281 inches, minimum
yield strength of 46,000 pounds per square inch, a coating of coal
tar enamel, tested to 1,000 pounds per square inch after installation,
the said pipeline continuing for at least forty feet on each side
of the international boundary and buried to a depth of 3 feet below
ground level, said pipeline connected at the international boundary
line with like facilities in the Province of Manitoba, Canada.

c. An existing pipeline for crude oil and other liquid hydro-
carbons, located in Pembina County, North Dakota, manufactured to
American Petroleum Institute specification 5LX, with an outside
diameter of 26 inches, a wall thickness of .281 inches, minimum
yield strength of 52,000 pounds per square inch, a coating of coal
tar enamel, tested to 1,010 pounds per square inch after installation,
the said pipeline continuing for at least forty feet on each side
of the international boundary and buried to a depth of 3 feet .
below ground level, said pipeline connected at the international
boundary line with like facilities in the Province of Manitoba, Canada,

The effectiveness of this permit to authorize connection of the United
States facilities at the international boundary line with the facilities
located in Canada is subject to the issuance by the appropriate authorities
in Canada to a company or companies, operating in Canada, of the necessary
authorization for the construction, operation, and maintenance of the
facilities located in Canada and for their connection with the United
States facilities at the international boundary line.

This permit is subject to such conditions as the President of the
United States may see fit, expedient or necessary hereafter to impose;
is subject to the acquisition by the permittee of a servitude of passage
or right-of-way, valid under the laws of the State of North Dakota from
any and all persons owning or asserting an interest of any nature or kind
whatsoever in and to the land in the United States in the vicinity of
the point of connection between the United States facilities and the
facilities located in Canada; and is subject to the following further conditions:

Article 1., It is expressly agreed by the permittee that the United
States facilities and operations herein described shall be subjectto all
the conditions, provisions and requirements of this permit or any
amendment thereof, further that this permit may be terminated at the will
of the President of the United States or may be amended by the President
of the United States at will or upon proper application therefor, further
that the permittee shall make no substantial change in the location of
the United States facilities or in the operation authorized by this permit
until such changes shall have been approved by the President of the
United States.
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Article 2, The construction, connection, operation, and maintenance
of the United States facilities shall be subject to inspection and
approval by the representatives of any Federal or State agency concerned.
The permittee shall allow duly authorized officers and employees of such
agencies free and unrestricted access to said facilities in the perfor-
mance of their official duties.

Article 3. Upon the termination, revocation, or surrender of this
permit, the United States facilities in the immediate vicinity of the
international boundary line shall be removed by and at the expense of the
permittee within such time as the President of the United States may
specify, and upon failure of the permittee to remove this portion of the
United States facilities as ordered, the President of the United States
may direct that possession of such facilities be taken and that they
be removed at the expense of the permittee; and the permittee shall
have no claim for damages by reason of such possession or removal.

Article 4. The transportation of crude o0il and other liquid
hydrocarbons through the United States facilities shall be in all
respects subject to the power of Congress under its authority to
regulate commerce as applied to the business of this permittee.

Article 5, This permit is subject to the limitations, terms and
conditions contained in any orders issued by any competent agency of the
United States Government with respect to the United States facilities
or the crude oil and other liquid hydrocarbons transported thereby, and
shall continue in force and effect only so long as the permittee shall
continue the operations hereby authorized in exact accordance with such
limitations, terms and conditions.

Article 6. The permittee agrees that when, in the opinion of the
President of the United States, the national security of the United
States demands it, due notice being given, the United States shall have
the right to enter upon and take possession of any of the United States
facilities or parts thereof and to take such measures as it deems
necessary with respect to all contracts of the permittee covering the
transportation or sale of crude oil .and other liquid hydrocarbons by
means of said United States facilities; to retain possession, management
and control thereof for such length of time as may appear to the President
to be necessary to accomplish said purposes; and thereafter to restore
possession and control to the permittee. In the event that the United
States shall exercise such right, it shall pay to the permittee just
and fair compensation for the use of such United States facilities
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upon the basis of a reasonable profit in normal conditions, and the cost
of restoring said facilities to as good condition as existed at the time
of entering and taking over the same, less the reasonable value of any
improvements that may have been made by the United States.

Article 7. Neither this permit nor the United States facilities
nor any part thereof covered by this permit shall be voluntarily
transferred in any manner. In the event of an involuntary transfer
of the United States facilities or any part thereof by operation of
law (including transfers to receivers, trustees, or purchasers under
foreclosure or judicial sale) the permit shall continue in effect
temporarily for a reasonable time pending the making of an application
by the transferee for a permanent permit and decision thereon, provided
that notice of such involuntary transfer is given promptly in writing to
the Department of State of the United States accompanied by a statement
by the transferee under oath that the United States facilities and the
operation and maintenance thereof authorized by this permit will remain
substantially the same as before the involuntary transfer. Notwithstanding
the foregoing, the United States facilities or any part thereof covered
by this permit may be transferred to the Chase Manhattan Bank, as
Trustee under the Mortgage and Deed of Trust dated as of October 1, 1949.
In this case this permit shall continue in effect subject to all the
limitations, terms and conditions herein stated.

Article 8.

(1) The permittee shall maintain the United States facilities and
every part thereof in a condition of good repair for their safe operation
in the transportation of crude oil and other liquid hydrocarbons.

(2) The permittee shall take reasonable precautions to prevent and
suppress fires, explosions or leakage and to avert any conditions on the
land traversed or waters affected by the United States facilities
which might endanger the safety of these facilities.

(3) The permittee shall save harmless the United States from any .
claimed or adjudged liability arising out of the comstruction, operation,
or maintenance of the facilities.

Article 9. The permittee agrees to file with the appropriate
agencies of the Government of the United States such statement or
reports under oath with respect to the United States facilities, the
crude oil and other liquid hydrocarbons transported thereby, and/or
permittee's activities and operations in connection therewith, as are
now or as may hereafter be required under any laws or regulations
of the Government of the United States or its agencies,
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Article 10. The permittee shall send notice to the Department
of State of the United States at such time as the connection authorized
by this permit is made at the international boundary line between the
United States facilities and the facilities located in Canada,

IN WITNESS WHEREOF, I, LYNDON B, JOHNSON, President of the.Uhited_
States of America, have hereunto set my hand this 22nd day of
January 1968, in the City of Washington, District of Columbia,

- PAMNLVNDIS



AUTHORIZING LAKEHEAD PIPELINE COMPANY, LIMITED PARTNERSHIP
TO OPERATE AND MAINTAIN
FOUR PIPELINES AT THE
INTERNATIONAL BOUNDARY LINE BETWEEN THE
UNITED STATES AND CANADA

By virtue of the authority vested in me as Under Secretary
- of State for Economic Affairs of the United States (pursuant to
Executive Order 11423 of August 16, 1968 and Department of
State Delegation of Authority No. 118-1 of April 11, 1973) and
subject to the acceptance of the conditions, provisions, and
requirements hereinafter set forth, permission is hereby
granted to Lakehead Pipe Line Company, Limited Partnership, a
Delaware corporation having its principal office at Ontario,
Canada, (hereinafter referred to as "permittee”) to operate and
maintain a pipeline on the borders of the United States in
Pembina County, North Dakota for the transport of liquid
hydrocarbons between the United States and Canada and to
connect this pipeline with like facilities in Canada.

The term "facilities” as used in this permit means the

pipelines and any land, structures, installations or equipment
appurtenant thereto.

The term "United States facilities™ as used in this permit
means that part of the facilities in the United States.

As stated in permittee's application of October 23, 1991 for a
permit pursuant to Executive Order 11423, the United States
facilities of the pipeline project will consist of the
following major components:

a. an existing 34-inch pipeline for crude o0il and other
liquid hydro-carbons.

The permittee shall maintain such metering facilities as
are required by the Commissioner of Customs, provided with an
adequate proving system, to be installed and operated in
accordance with American Petroleum Institute Code No. 1101, and
a suitable sampling device; the installation and operation of
said meter, proving system, and sampling device to be subject
to the approval of the Commissioner of Customs. The conditions
and times of meter reading, meter proving, and sampling shall
be as directed by the Commissioner of Customs.
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b. an existing pipeline for crude oil and other ligquid
hydro-carbons, located in Pembina County, North Dakota,
manufactured to American Petroleum Institute specification S5LX,
with an outside diameter of 18 inches, a wall thickness of .281
inches, minimum yield strength ol 46,000 pounds per square
inches, a coating of coal tar enamel, tested to 1,000 pounds
per square inch after installation, the said pipeline
continuing for at least forty feet on each side of the
international boundary and buried to a depth of 3 feet below
ground level, said pipeline connected at the international

boundary line with like facilities in the Province of Manitoba,
Canada.

c. an existing pipeline for crude oil and other liquid
hydro-carbons, located in Pembina County, North Dakota,
manufactured to American Petroleum Institute specifications
5LX, with an outside diameter of 26 inches, a wall thickness of
.281 inches, minimum yield strength of 52,000 pounds per square
inch after installation, tar enamel, tested to 1,010 pounds per
square inch after installation, the said pipeline continuing
for at least forty feet on each side of the international
boundary and buried to a depth of three feet below ground
level, said pipeline connected at the intermational boundary
line with like facilities in the Province of Manitoba, Canada.

d. an existing pipeline for crude oil and other liquid
hydro-carbons, located in Pembina County, North Dakota,
manufactured to American Petroleum Institute specifications
S5LX, with an outside diameter of 18 inches, a wall thickness of
.281 inches, minimum yield strength of 46,000 pounds per square
inch after installation, a coating of coal tar enamel, tested
to 1,000 pounds per square inch after installation, the said
pipeline continuing for at least forty feet on each side of the
international boundary and buried to a depth of 3 feet below
ground level, said pipeline connected at the intermational

boundary line with like facilities in the Province of Manitoba,
Canada.

This permit is subject to the following conditions:

Article 1. It is expressly agreed by the permittee that the
United States facilities and operations herein described shall
be subject te 211 the condikinns. provisions. and requirements
of this permit or any amendment thevsef, further that this
permit may be terminated At kthe will of the Secretary of State
of the United “tates or. his delegate or may be amended by the
Secretary of Rtake of the Pnited States or his delegate at will
or upon proper application therefor, further that the permittee
shall make no substantial change in the location of the United
States facilities or in the operation authorized by this permit
until such changes shall have been approved by the Secretary of
State of the United States or his delegate!



The operation and maintenance of the facilities
shall be in all material respects as described in permittee's
application of October 23, 1991 for a permit pursuant to
Executive Order 11423.

Article 3. The construction, connection, operation, and
maintenance of the United States facilities shall be subject to
inspection and approval by the representatives of any Federal
or State agency concerned. The permittee shall allow duly
authorized officers and employees of such agencies free and
unrestricted access to said facilities in the performance of
their official duties.

Article 4. Permittee shall comply with all applicable Federal
and State laws and regulations regarding the construction,
operation, and maintenance of the United States facilities.

Article 5. Upon the termination, revocation, or surrender of
this permit, the United States facilities in the immediate
vicinity of the international boundary line shall be removed by
and at the expense of the permittee within such time as the
Secretary of State of the United States or his delegate may
specify, and upon failure of the permittee to remove this
portion of the United States facilities as ordered, the
Secretary of State of the United States or his delegate may
direct that possession of such facilities be taken and that
they be removed at the expense of the permittee; and the
permittee shall have no claim for damages by reason of such
possession or removal.

Article 6. This permit is subject to the limitatiomns, terms,
and conditions contained in any orders issued by any competent
agency of the United States Government or of the State of
Michigan with respect to the United States facilities. This
permit shall continue in force and effect only so long as the
permittee shall continue the operations hereby authorized in
accordance with such limitations, terms, and conditionms.

Article 7. The permittee agrees that when, in the opinion of
the President of the United States, the national security of
the United States demands it, due notice being given by the
Secretary of State of the Uniterd States or his delegaste. khe
United States zhall have the right ko enter upon and kake
possession of any of the United Gtatkes facilities or parts
thereof; to rekain possession. management, and control thereof
for such length ~F time ac max appear to the President to be
necessary to accomplish said purposes; and thereafter to
restore possession and control to the permittee. In the event

.



that the United States shall exeicise such right, it shall pay
to the permittee just and fair compensation for the use of such
United States facilities upon the basis of a reasonable profit
in normal conditions, and the cost of restoring said facilities
to as good conditions as existed as the time of entering and
taking over the same, less the reasonable value of any
improvements that may have been made by the United States.

Article 8. 1In the event of transfer of the United States
facilities or any part thereof, this permit may remain in force
thereafter if the transferee agrees, and notifies the
Department of State in writing, that it will comply with all
the conditions, provisions, and requirements of this permit or
any amendment thereof.

Article 9. (1) The permittee shall maintain the United States
facilities and every part thereof in a condition of good repair
for their safe operation.

(2) The permittee shall take reasonable
precautions to prevent and suppress fires, explosions, or
leakage and to avert any conditions on the land traversed or
waters affected by the United States facilities which might
endanger the safety of these facilities.

(3) The permittee shall save harmless the United
States from any claimed or adjudged liability arising out of
the construction, operation, or maintenance of the facilities.

Article 10. The permittee shall acquire such right-of-way
grants, easements, permits, and other authorizations as may
become necessary and appropriate.

Article 1l. The permittee agrees to file with the appropriate
agencies of the Government of the United States such statements
or reports under oath with respect to the United States
facilities, and/or permittee's activities and operations in
connection therewith, as are now or as may hereafter be
required under any laws or regulations of the Government of the
United States or its agencies.



Article 12. The permittee shall send notice to the Department
of State of the United States at such time as the connection
authorized by this permit is made at the international boundary
line between the United States facilities and the facilities
located in Canada.

IN WITNESS WHEREOF, I, Robert B. Zoellick, Under Secretary of
State for Economic Affairs of the United States, have hereunto
set my hand this 12TH day of BER

1991, in the City of Washington, District of Columbia.

z'a heat g '\ﬁiﬁ'
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PRESIDENTIAL PERMIT

e

AUTHORIZING LAKEHEAD PIPE LINE COMPANY
TO CONNECT, CONSTRUCT, OPERATE AND MAINTAIN A
PIPELINE AT THE INTERNATIONAL BOUNDARY LINE
BETWEEN THE UNITED STATES AND CANADA

By virtue of the authority vested in me as President of the United
States of America, and subject to the acceptance of the conditions,
provisions and requirements hereinafter set forth, permission is hereby
granted to Lakehead Pipe Line Company, Incorporated, a Delaware corpora-
tion having its main office at 3025 Tower Avenue, Superior, Wisconsin
(hereinafter referred to as ''permittee"), to construct, operate, and
maintain a pipeline system for crude oil and other liquid hydrocarbons
at the international boundary line between the United States and Canada
in Pembina County, North Dakota, and to connect such facilities with
like facilities in the Province of Manitoba, Canada.

The term "facilities" as used in this permit means the pipeline
system and all land, structures, installations, and equipment appurtenant
thereto.

The term "United States facilities" as used herein means that part
of the facilities in the United States,

The facilities, of which the United States facilities covered by
and subject to this permit are a part, are described as follows:

a. A 34-inch pipeline for crude oil and other liquid hydro-
carbons manufactured and installed substantially as described in the
attached application dated August 31, 1967, which application
together with the exhibits attached thereto is made a part of this
permit. Said pipeline shall connect at the international boundary
line with a liquid hydrocarbon pipeline system to be constructed
in the Province of Manitoba, Canada.

The permittee shall furnish, install, and maintain or
cause To be furnished, installed, and maintained, such metering
facilities as are required by the Commissioner of Customs, provided
with an adequate proving system or systems, to be installed and
operated in accordance with American Petroleum Institute Code No.
1101, and a suitable sampling device or devices; the installatiom
and operation of said facilities to be subject to the approval
of the Commissioner of Customs. The conditions and times of meter
reading, meter proving, and sampling shall be as directed by the
Commissioner of Customs.
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The above-described facilities shall be situated at such
location or locations as will be acceptable to the Commissioner
of Customs and to permittee.

b. An existing pipeline for crude oil and other liquid hydro-
carbons, located in Pembina County, North Dakota, manufactured to
American Petroleum Institute specification 5LX, with an outside
diameter of 18 inches, a wall thickness of .281 inches, minimum
yield strength of 46,000 pounds per square inch, a coating of coal
tar enamel, tested to 1,000 pounds per square inch after installation,
the said pipeline continuing for at least forty feet on each side
of the international boundary and buried to a depth of 3 feet below
ground level, said pipeline connected at the international boundary
line with like facilities in the Province of Manitoba, Canada.

c. An existing pipeline for crude oil and other liquid hydro-
carbons, located in Pembina County, North Dakota, manufactured to
American Petroleum Institute specification 5LX, with an outside
diameter of 26 inches, a wall thickness of .281 inches, minimum
yield strength of 52,000 pounds per square inch, a coating of coal
tar enamel, tested to 1,010 pounds per square inch after installation,
the said pipeline continuing for at least forty feet on each side
of the international boundary and buried to a depth of 3 feet .
below ground level, said pipeline connected at the international
boundary line with like facilities in the Province of Manitoba, Canada,

The effectiveness of this permit to authorize connection of the United
States facilities at the international boundary line with the facilities
located in Canada is subject to the issuance by the appropriate authorities
in Canada to a company or companies, operating in Canada, of the necessary
authorization for the construction, operation, and maintenance of the
facilities located in Canada and for their connection with the United
States facilities at the international boundary line.

This permit is subject to such conditions as the President of the
United States may see fit, expedient or necessary hereafter to impose;
is subject to the acquisition by the permittee of a servitude of passage
or right-of-way, valid under the laws of the State of North Dakota from
any and all persons owning or asserting an interest of any nature or kind
whatsoever in and to the land in the United States in the vicinity of
the point of connection between the United States facilities and the
facilities located in Canada; and is subject to the following further conditions:

Article 1., It is expressly agreed by the permittee that the United
States facilities and operations herein described shall be subjectto all
the conditions, provisions and requirements of this permit or any
amendment thereof, further that this permit may be terminated at the will
of the President of the United States or may be amended by the President
of the United States at will or upon proper application therefor, further
that the permittee shall make no substantial change in the location of
the United States facilities or in the operation authorized by this permit
until such changes shall have been approved by the President of the
United States.
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Article 2, The construction, connection, operation, and maintenance
of the United States facilities shall be subject to inspection and
approval by the representatives of any Federal or State agency concerned.
The permittee shall allow duly authorized officers and employees of such
agencies free and unrestricted access to said facilities in the perfor-
mance of their official duties.

Article 3. Upon the termination, revocation, or surrender of this
permit, the United States facilities in the immediate vicinity of the
international boundary line shall be removed by and at the expense of the
permittee within such time as the President of the United States may
specify, and upon failure of the permittee to remove this portion of the
United States facilities as ordered, the President of the United States
may direct that possession of such facilities be taken and that they
be removed at the expense of the permittee; and the permittee shall
have no claim for damages by reason of such possession or removal.

Article 4. The transportation of crude o0il and other liquid
hydrocarbons through the United States facilities shall be in all
respects subject to the power of Congress under its authority to
regulate commerce as applied to the business of this permittee.

Article 5, This permit is subject to the limitations, terms and
conditions contained in any orders issued by any competent agency of the
United States Government with respect to the United States facilities
or the crude oil and other liquid hydrocarbons transported thereby, and
shall continue in force and effect only so long as the permittee shall
continue the operations hereby authorized in exact accordance with such
limitations, terms and conditions.

Article 6. The permittee agrees that when, in the opinion of the
President of the United States, the national security of the United
States demands it, due notice being given, the United States shall have
the right to enter upon and take possession of any of the United States
facilities or parts thereof and to take such measures as it deems
necessary with respect to all contracts of the permittee covering the
transportation or sale of crude oil .and other liquid hydrocarbons by
means of said United States facilities; to retain possession, management
and control thereof for such length of time as may appear to the President
to be necessary to accomplish said purposes; and thereafter to restore
possession and control to the permittee. In the event that the United
States shall exercise such right, it shall pay to the permittee just
and fair compensation for the use of such United States facilities
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upon the basis of a reasonable profit in normal conditions, and the cost
of restoring said facilities to as good condition as existed at the time
of entering and taking over the same, less the reasonable value of any
improvements that may have been made by the United States.

Article 7. Neither this permit nor the United States facilities
nor any part thereof covered by this permit shall be voluntarily
transferred in any manner. In the event of an involuntary transfer
of the United States facilities or any part thereof by operation of
law (including transfers to receivers, trustees, or purchasers under
foreclosure or judicial sale) the permit shall continue in effect
temporarily for a reasonable time pending the making of an application
by the transferee for a permanent permit and decision thereon, provided
that notice of such involuntary transfer is given promptly in writing to
the Department of State of the United States accompanied by a statement
by the transferee under oath that the United States facilities and the
operation and maintenance thereof authorized by this permit will remain
substantially the same as before the involuntary transfer. Notwithstanding
the foregoing, the United States facilities or any part thereof covered
by this permit may be transferred to the Chase Manhattan Bank, as
Trustee under the Mortgage and Deed of Trust dated as of October 1, 1949.
In this case this permit shall continue in effect subject to all the
limitations, terms and conditions herein stated.

Article 8.

(1) The permittee shall maintain the United States facilities and
every part thereof in a condition of good repair for their safe operation
in the transportation of crude oil and other liquid hydrocarbons.

(2) The permittee shall take reasonable precautions to prevent and
suppress fires, explosions or leakage and to avert any conditions on the
land traversed or waters affected by the United States facilities
which might endanger the safety of these facilities.

(3) The permittee shall save harmless the United States from any .
claimed or adjudged liability arising out of the comstruction, operation,
or maintenance of the facilities.

Article 9. The permittee agrees to file with the appropriate
agencies of the Government of the United States such statement or
reports under oath with respect to the United States facilities, the
crude oil and other liquid hydrocarbons transported thereby, and/or
permittee's activities and operations in connection therewith, as are
now or as may hereafter be required under any laws or regulations
of the Government of the United States or its agencies,
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Article 10. The permittee shall send notice to the Department
of State of the United States at such time as the connection authorized
by this permit is made at the international boundary line between the
United States facilities and the facilities located in Canada,

IN WITNESS WHEREOF, I, LYNDON B, JOHNSON, President of the.Uhited_
States of America, have hereunto set my hand this 22nd day of
January 1968, in the City of Washington, District of Columbia,

- PAMNLVNDIS



AUTHORIZING LAKEHEAD PIPELINE COMPANY, LIMITED PARTNERSHIP
TO OPERATE AND MAINTAIN
FOUR PIPELINES AT THE
INTERNATIONAL BOUNDARY LINE BETWEEN THE
UNITED STATES AND CANADA

By virtue of the authority vested in me as Under Secretary
- of State for Economic Affairs of the United States (pursuant to
Executive Order 11423 of August 16, 1968 and Department of
State Delegation of Authority No. 118-1 of April 11, 1973) and
subject to the acceptance of the conditions, provisions, and
requirements hereinafter set forth, permission is hereby
granted to Lakehead Pipe Line Company, Limited Partnership, a
Delaware corporation having its principal office at Ontario,
Canada, (hereinafter referred to as "permittee”) to operate and
maintain a pipeline on the borders of the United States in
Pembina County, North Dakota for the transport of liquid
hydrocarbons between the United States and Canada and to
connect this pipeline with like facilities in Canada.

The term "facilities” as used in this permit means the

pipelines and any land, structures, installations or equipment
appurtenant thereto.

The term "United States facilities™ as used in this permit
means that part of the facilities in the United States.

As stated in permittee's application of October 23, 1991 for a
permit pursuant to Executive Order 11423, the United States
facilities of the pipeline project will consist of the
following major components:

a. an existing 34-inch pipeline for crude o0il and other
liquid hydro-carbons.

The permittee shall maintain such metering facilities as
are required by the Commissioner of Customs, provided with an
adequate proving system, to be installed and operated in
accordance with American Petroleum Institute Code No. 1101, and
a suitable sampling device; the installation and operation of
said meter, proving system, and sampling device to be subject
to the approval of the Commissioner of Customs. The conditions
and times of meter reading, meter proving, and sampling shall
be as directed by the Commissioner of Customs.
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b. an existing pipeline for crude oil and other ligquid
hydro-carbons, located in Pembina County, North Dakota,
manufactured to American Petroleum Institute specification S5LX,
with an outside diameter of 18 inches, a wall thickness of .281
inches, minimum yield strength ol 46,000 pounds per square
inches, a coating of coal tar enamel, tested to 1,000 pounds
per square inch after installation, the said pipeline
continuing for at least forty feet on each side of the
international boundary and buried to a depth of 3 feet below
ground level, said pipeline connected at the international

boundary line with like facilities in the Province of Manitoba,
Canada.

c. an existing pipeline for crude oil and other liquid
hydro-carbons, located in Pembina County, North Dakota,
manufactured to American Petroleum Institute specifications
5LX, with an outside diameter of 26 inches, a wall thickness of
.281 inches, minimum yield strength of 52,000 pounds per square
inch after installation, tar enamel, tested to 1,010 pounds per
square inch after installation, the said pipeline continuing
for at least forty feet on each side of the international
boundary and buried to a depth of three feet below ground
level, said pipeline connected at the intermational boundary
line with like facilities in the Province of Manitoba, Canada.

d. an existing pipeline for crude oil and other liquid
hydro-carbons, located in Pembina County, North Dakota,
manufactured to American Petroleum Institute specifications
S5LX, with an outside diameter of 18 inches, a wall thickness of
.281 inches, minimum yield strength of 46,000 pounds per square
inch after installation, a coating of coal tar enamel, tested
to 1,000 pounds per square inch after installation, the said
pipeline continuing for at least forty feet on each side of the
international boundary and buried to a depth of 3 feet below
ground level, said pipeline connected at the intermational

boundary line with like facilities in the Province of Manitoba,
Canada.

This permit is subject to the following conditions:

Article 1. It is expressly agreed by the permittee that the
United States facilities and operations herein described shall
be subject te 211 the condikinns. provisions. and requirements
of this permit or any amendment thevsef, further that this
permit may be terminated At kthe will of the Secretary of State
of the United “tates or. his delegate or may be amended by the
Secretary of Rtake of the Pnited States or his delegate at will
or upon proper application therefor, further that the permittee
shall make no substantial change in the location of the United
States facilities or in the operation authorized by this permit
until such changes shall have been approved by the Secretary of
State of the United States or his delegate!



The operation and maintenance of the facilities
shall be in all material respects as described in permittee's
application of October 23, 1991 for a permit pursuant to
Executive Order 11423.

Article 3. The construction, connection, operation, and
maintenance of the United States facilities shall be subject to
inspection and approval by the representatives of any Federal
or State agency concerned. The permittee shall allow duly
authorized officers and employees of such agencies free and
unrestricted access to said facilities in the performance of
their official duties.

Article 4. Permittee shall comply with all applicable Federal
and State laws and regulations regarding the construction,
operation, and maintenance of the United States facilities.

Article 5. Upon the termination, revocation, or surrender of
this permit, the United States facilities in the immediate
vicinity of the international boundary line shall be removed by
and at the expense of the permittee within such time as the
Secretary of State of the United States or his delegate may
specify, and upon failure of the permittee to remove this
portion of the United States facilities as ordered, the
Secretary of State of the United States or his delegate may
direct that possession of such facilities be taken and that
they be removed at the expense of the permittee; and the
permittee shall have no claim for damages by reason of such
possession or removal.

Article 6. This permit is subject to the limitatiomns, terms,
and conditions contained in any orders issued by any competent
agency of the United States Government or of the State of
Michigan with respect to the United States facilities. This
permit shall continue in force and effect only so long as the
permittee shall continue the operations hereby authorized in
accordance with such limitations, terms, and conditionms.

Article 7. The permittee agrees that when, in the opinion of
the President of the United States, the national security of
the United States demands it, due notice being given by the
Secretary of State of the Uniterd States or his delegaste. khe
United States zhall have the right ko enter upon and kake
possession of any of the United Gtatkes facilities or parts
thereof; to rekain possession. management, and control thereof
for such length ~F time ac max appear to the President to be
necessary to accomplish said purposes; and thereafter to
restore possession and control to the permittee. In the event

.



that the United States shall exeicise such right, it shall pay
to the permittee just and fair compensation for the use of such
United States facilities upon the basis of a reasonable profit
in normal conditions, and the cost of restoring said facilities
to as good conditions as existed as the time of entering and
taking over the same, less the reasonable value of any
improvements that may have been made by the United States.

Article 8. 1In the event of transfer of the United States
facilities or any part thereof, this permit may remain in force
thereafter if the transferee agrees, and notifies the
Department of State in writing, that it will comply with all
the conditions, provisions, and requirements of this permit or
any amendment thereof.

Article 9. (1) The permittee shall maintain the United States
facilities and every part thereof in a condition of good repair
for their safe operation.

(2) The permittee shall take reasonable
precautions to prevent and suppress fires, explosions, or
leakage and to avert any conditions on the land traversed or
waters affected by the United States facilities which might
endanger the safety of these facilities.

(3) The permittee shall save harmless the United
States from any claimed or adjudged liability arising out of
the construction, operation, or maintenance of the facilities.

Article 10. The permittee shall acquire such right-of-way
grants, easements, permits, and other authorizations as may
become necessary and appropriate.

Article 1l. The permittee agrees to file with the appropriate
agencies of the Government of the United States such statements
or reports under oath with respect to the United States
facilities, and/or permittee's activities and operations in
connection therewith, as are now or as may hereafter be
required under any laws or regulations of the Government of the
United States or its agencies.



Article 12. The permittee shall send notice to the Department
of State of the United States at such time as the connection
authorized by this permit is made at the international boundary
line between the United States facilities and the facilities
located in Canada.

IN WITNESS WHEREOF, I, Robert B. Zoellick, Under Secretary of
State for Economic Affairs of the United States, have hereunto
set my hand this 12TH day of BER

1991, in the City of Washington, District of Columbia.

z'a heat g '\ﬁiﬁ'
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United States Department of State

Washington, D.C. 20520

VIA EMAIL

David H. Coburn

Steptoe & Johnson, LLP

1330 Connecticut Avenue, NW
Washington DC 20036

April 24, 2014

Dear Mr. Coburn,

We are writing to address two questions you have raised on behalf of your clients at
Enbridge Energy, LP (“Enbridge”™) related to the pending replacement of the border
segment of Enbridge’s Linc 3 crude oil pipeline, as well as Enbridge’s further plans to
replace the rest of Line 3. We thank for your letters of February 5 and March 17 and also
appreciate the helpful and informative presentation you and your clients made at the
meeting on January 30, and in your teleconference updates on February 26 and March 10.
It is important that we understand Enbridge’s plans in order to answer the questions you
have raised, and so we have carefully considered the information you provided.

We understand that Enbridge is seeking confirmation from the Department of State with
regard to two points: first that the replacement of the segment of the Line 3 pipeline from
the border to the mainline valve at approximately mile 16 would be considered by the
Department to be consistent with the authorizations in the existing 1991 Presidential
Permit for the line: and, second, that the 34-inch pipe diameter descriptor in the Permit
only applies to that same 16-mile segment. In these particular circumstances, as
described further below, we can offer both assurances.

First, we find the replacement of the border segment of Line 3 (o be consistent with the
authorization in the existing Presidential Permit in part because Line 3 is an old pipeline,
and you have stated that it can no longer sustain the operations (¢.g., volume and
pressure) that it was originally designed and authorized to handle. You have stated
further that it has reached a condition where industry practice suggests that replacement
of the pipe is the better option to maintain its safety and commercial value, rather than
continued attempts at repairs. (And indeed, as your February 5 letter states, Article 9 of
the Line 3 Presidential Permit mandates Enbridge to maintain the pipeline “in a condition
of good repair for [its) safe operation™.) You have also indicated that your deactivation



and maintenance of the old pipe will be conducted in accordance with U.S. Department
of Transportation Pipeline and Hazardous Material Safety Administration (PHMSA)
regulations.

Further, you have stated that the new border segment will be built within the existing
right-of-way that the Line 3 border segment currently inhabits, and that the new segment
will be fully consistent with all the terms of the existing Presidential Permit, including
that it will be built with 34-inch diameter pipe, and that it will carry crude oil and other
liquid hydro-carbons. Your March 17 letter confirmed that even after a full replacement
of Line 3, the line’s barrels-per-day volume will be in the same range (roughly 760,000
bpd) as the volume that Line 3 transported in 1991 when the existing Presidential Permit
was issued. You also stated that Line 3 currently is equipped to carry the full range of
products allowed by the Permit, including heavy crude oil. Based upon these
representations, the Department accepts that the replacement of the border segment of
Line 3 is authorized by the existing 1991 Presidential Permit.

Second, when evaluating whether the pipeline facilitics are consistent with the terms of
the existing Permit, the Department of State would focus only on the pipe used from the
Canadian border to the first mainline valve in the United States, which is located in
Pembina County, North Dakota, approximately 16 miles from the border. The Permit
provides authorization “to operate and maintain a pipeline on the borders of the United
States in Pembina County, North Dakota™ and to “connect this pipeline with like facilities
in Canada.” The only geographic reference in the definition of the U.S. facilities also 1s
to Pembina County. Therefore, for these purposes, we arc comfortable interpreting the
Permit description of the covered U.S. facilities as applying to the segment of the pipe
extending from the border to the valve at mile 16.

The Department also notes that Article 4 of the existing Permit for Line 3 states that
“Permittee shall comply with all applicable Federal and State laws and regulations
regarding the construction, operation, and maintenance of the United States facilities.”
Therefore we were pleased to note, as indicated in your February 5 letter, that Enbridge
intends to work with the U.S. Army Corps of Engincers, PMHSA, the International
Boundary Commission, and other appropriate state and federal agencies to address
environmental and cultural resource issues that may arise during the Line 3 replacement.
We encourage you to continue close cooperation with all such relevant agencies.

The interpretations provided above apply only to the particular circumstances of Line 3

discussed here, and reflect our current understanding based on the information provided
by Enbridge. Should any of the provided information prove (o be materially incorrect or
incomplete, we would need to revisit our conclusions. Further, the analysis in this letter



should not be extrapolated to other circumstances (on Line 3 or another line) without
confirmation that the Department concurs.

Best regards,

M‘V‘\—‘v\—-‘ﬁn——‘
Michael Brennan



BEFORE THE MINNESOTA PUBLIC UTILITIES COMMISSION

Katie J. Sieben Chair
Valerie Means Commissioner
Matthew Schuerger Commissioner
Joseph K. Sullivan Commissioner
John A. Tuma Commissioner
In the Matter of the Application of Enbridge ISSUE DATE: May 1, 2020

Energy, Limited Partnership, for a Certificate
of Need for the Proposed Line 3 Replacement DOCKET NO. PL-9/CN-14-916
Project in Minnesota from the North Dakota

Border to the Wisconsin Border DOCKET NO. PL-9/PPL-15-137

In the Matter of the Application of Enbridge ORDER FINDING ENVIRONMENTAL
Energy, Limited Partnership, for a Routing IMPACT STATEMENT ADEQUATE,
Permit for the Proposed Line 3 Replacement GRANTING CERTIFICATE OF NEED
Project in Minnesota from the North Dakota AS MODIFIED, AND GRANTING
Border to the Wisconsin Border ROUTING PERMIT AS MODIFIED

PROCEDURAL HISTORY
l. Initial Filings

On April 24, 2015, Enbridge Energy, Limited Partnership (Enbridge, or the Applicant) filed
separate applications for a certificate of need® and a routing permit? for an approximately 338-
mile pipeline, along with associated facilities, extending from the North Dakota—Minnesota
border to the Minnesota—Wisconsin border (Line 3 Project, or the Project) to replace its existing
Line 3 pipeline (Existing Line 3) in Minnesota.®

The Commission subsequently joined the need and routing dockets and authorized the
Department of Commerce, Energy Environmental Review and Analysis Unit (EERA) to prepare
a combined environmental impact statement (EIS).* The Commission referred the need and

1 In the Matter of the Application of Enbridge Energy, Limited Partnership, for a Certificate of Need for
the Proposed Line 3 Replacement Project in Minnesota from the North Dakota Border to the Wisconsin
Border, Docket No. PL-9/CN-14-916 (the need docket).

2 In the Matter of the Application of Enbridge Energy, Limited Partnership for a Routing Permit for the
Proposed Line 3 Replacement Project in Minnesota from the North Dakota Border to the Wisconsin
Border, Docket No. PL-9/PPL-15-137 (the routing docket).

3 Commissioner Joseph K. Sullivan joined the Commission in April 2020, and therefore did not
participate in the decisions contained in this order.

4 A more detailed procedural history can be found in the Commission’s previous orders in the need and
routing dockets.



routing dockets to the Office of Administrative Hearings for contested-case proceedings and
separately referred the question of EIS adequacy for contested-case proceedings.

1. Environmental Impact Statement

Following contested-case proceedings on the adequacy of the final EIS (FEIS), the Commission
found the FEIS to be inadequate in four specific respects in December 2017.° This triggered a
requirement that EERA submit a revised EIS to address the issues identified by the Commission
within 60 days of the decision.®

On February 12, 2018, EERA filed a Revised FEIS. After receiving exceptions of the parties and
holding an Agenda Meeting on March 15, the Commission issued its Order Finding
Environmental Impact Statement Adequate and Adopting ALJ Lipman’s November 2017 Report
as Modified on May 1, 2018 (May 2018 FEIS Order), which determined that the Revised FEIS
was adequate.

1. Certificate of Need Orders

On September 5, 2018, the Commission issued its Order Granting Certificate of Need as
Modified and Requiring Filings (September 2018 CN Order), which granted

Enbridge a certificate of need contingent upon the following modifications to the Line 3 Project:
(1) a Parental Guaranty for environmental damages; (2) a Landowner Choice Program allowing
for removal of Existing Line 3; (3) a Decommissioning Trust Fund for eventual
decommissioning of the Project; (4) a Neutral Footprint Program requiring renewable energy
credits to offset increased nonrenewable energy use by the Project and a tree-for-tree
replacement program; and (5) requirements regarding General Liability and Environmental-
Impairment Liability insurance. The September 2018 CN Order required Enbridge to submit a
compliance filing containing further details about these modifications.

On January 23, 2019, the Commission issued its Order Approving Compliance Filings as
Modified and Denying Motion (January 2019 CN Order). The January 2019 CN Order approved
and modified Enbridge’s compliance filings to develop the certificate-of-need modifications
from the September 2018 CN Order.” For example, the Commission approved a revised version
of Enbridge’s proposed Parental Guaranty and imposed additional requirements for Enbridge’s
proposed Landowner Choice Program.

IV.  Routing Permit Orders

On October 26, 2018, the Commission issued its Order Approving Pipeline Routing Permit with
Conditions (October 2018 RP Order), which granted a routing permit for a modified version of
Enbridge’s preferred route for the Project subject to a number of conditions.

® Need and Routing Dockets, Order Finding Environmental Impact Statement Inadequate (December 14,
2017).

® Minn. R. 4410.2800, subp. 5.

" The January 2019 CN Order also denied Honor the Earth’s Motion to Disclose Insurance Exclusion
Clauses.



These conditions required the following: (1) removal of exposed segments of Existing Line 3;
(2) a Field Emergency Response Plan; (3) periodic updates on the adequacy of Enbridge’s cyber-
security systems; (4) a Public Safety Liaison to ensure appropriate safety and security measures
during construction and operation of the Project; (5) a Human Trafficking Prevention Plan; (6) a
Public Safety Escrow Trust Account; (7) annual reports regarding construction workers and
Enbridge’s county property tax liability; and (8) a Tribal Economic Opportunity and Labor
Education Plan and tribal liaison to oversee implementation of this Plan.

On January 18, 2019, the Commission issued its Order Clarifying Prior Order, Excluding Filing,
and Denying Reconsideration (January 2019 RP Order). The January 2019 RP Order made two
clarifying changes to the Project routing permit regarding permit attachments and temporary
workspaces during construction.®

V. Appeal and Remand

On June 3, 2019, the Minnesota Court of Appeals reversed the May 2018 FEIS Order upon the
court’s determination that the Revised FEIS was inadequate due to its “failure to specifically
address the potential impacts to the Lake Superior watershed.”® The court remanded to the
Commission for further proceedings consistent with its decision.

On September 17, 2019, the Supreme Court of Minnesota denied petitions for review of the
Court of Appeals decision from several parties.

On October 8, 2019, the Commission issued its Order Finding Environmental Impact Statement
Inadequate on Remand (October 2019 FEIS Order) in the need and routing dockets, which
requested that EERA “revise the final EIS to include an analysis of the potential impact of an oil
spill into the Lake Superior watershed consistent with the Court of Appeals’s decision, and to
submit a revised final EIS to the Commission within 60 days.”*°

VI.  Second Revised Final Environmental Impact Statement

On December 9, 2019, EERA submitted the Second Revised FEIS in accordance with the
October 2019 FEIS Order.

Also on December 9, the following notices were issued:

e The Commission issued a Notice of Availability, Public Comment Opportunity, and
Written Comment Period for the Revised FEIS on the Line 3 Replacement Project (PUC
Notice). The PUC Notice requested written comment on the adequacy of the Second
Revised FEIS and what action the Commission should take on the certificate of need and

8 The January 2019 RP Order also excluded Honor the Earth’s untimely filed amended petition for
reconsideration, declined to grant Enbridge’s motion to strike Friends of the Headwaters’ petition for
reconsideration and rehearing, and denied reconsideration of the October 2018 RP Order.

% In re Applications of Enbridge Energy, Limited Partnership, for a Certificate of Need and a Routing
Permit for the Proposed Line 3 Replacement Project in Minnesota from the North Dakota Border to the
Wisconsin Border, 930 N.W.2d 12, 28 (Minn. Ct. App. 2019), cert. denied, (Minn. 2019).

10 October 2019 FEIS Order, at 3.



routing permit in light of the Second Revised FEIS. The PUC Notice also announced a
public commenting forum to allow the public to make comments in front of an ALJ.

e EERA issued a Notice of Availability and Comment Period for the Line 3 Replacement
Project Second Revised FEIS (EERA Notice), which announced the comment period for
the Second Revised FEIS.

On December 19, 2019, the Commission held two public commenting forums at the Radisson
Hotel in Duluth, Minnesota, where nearly 100 people gave oral comments.

By January 6, 2020, Enbridge and Friends of the Headwaters submitted comments in response to
the PUC Notice.

By January 16, 2020, the following parties submitted reply comments:

Enbridge

Friends of the Headwaters

Northern Water Alliance of Minnesota (Northern Water Alliance)

Honor the Earth

Honor the Earth and Sierra Club (Joint Commenters)

Shippers for Secure, Reliable, and Economical Petroleum Transportation (Shippers)
Laborers’ International Union of North America (LIUNA)

United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting
Industry of the United States and Canada, AFL-CIO (United Association)

By January 16, 2020, the Commission had received approximately 360 comment letters from
individual citizens, interest groups/associations, businesses, tribal governments, international
governments, and state legislators, as well as several different types of form letters or letters
with signees.

On January 31, 2020, Commissioners provided an additional opportunity for oral comments
directly in front of the Commission and heard over 150 public comments regarding the Project in
addition to those provided in Duluth in December 2019.

On February 3, 2020, the Commission heard oral argument and deliberated on the issues outlined
in the PUC Notice.

FINDINGS AND CONCLUSIONS
VII.  Summary of Commission Action
In this order, the Commission will take the following actions:

e Find that the Second Revised FEIS is adequate under Minn. R. 4410.2800, subp. 4;

e Grant the certificate of need for the Project by reissuing the September 2018 CN Order
and the January 2019 CN Order;



e Modify certain dates contained in the January 2019 CN Order;

e Grant the routing permit for the Project by reissuing the October 2018 RP Order and the
January 2019 RP Order; and

e Clarify and modify certain conditions of the routing permit contained in the October 2018
RP Order.

VIIIl. Adequacy of Second Revised FEIS
A Background

The Commission is tasked with determining whether the Second Revised FEIS is adequate under
Minn. R. 4410.2800. An FEIS is adequate if it:

A. addresses the potentially significant issues and alternatives
raised in scoping so that all significant issues for which
information can be reasonably obtained have been analyzed in
conformance with part 4410.2300, items G and H;

B. provides responses to the substantive comments received during
the draft EIS review concerning issues raised in scoping; and

C. was prepared in compliance with the procedures of the
[Minnesota Environmental Policy Act] and parts 4410.0200 to
4410.6500.1

The Court of Appeals concluded that the Revised FEIS was inadequate because it failed to
address the following potentially significant issue raised during the scoping process: “the
potential impacts to the Lake Superior Watershed including potential impacts of oil spills along
the proposed Project.”*? The court considered a number of other alleged inadequacies in the
FEIS, and concluded that

[t]he FEIS properly defined the purpose of the project, sufficiently
identified alternatives, including a “no action” alternative, and
utilized an appropriate methodology to analyze potential impacts
from oil spills. The FEIS adequately analyzed potential impacts to
GHG emissions, potential impacts on historic and cultural resources,
the relative impacts of alternative routes, and cumulative potential
effects.’3

1 Minn. R. 4410.2800, subp. 4.

12 In re Enbridge Energy, Limited Partnership, 930 N.W.2d at 27 and n.8 (quoting Revised FEIS); see
also Minn. R. 4410.2800, subp.4(A).

13 In re Enbridge Energy, Limited Partnership, 930 N.W.2d at 36.
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The Second Revised FEIS describes EERA’s process for choosing the hypothetical spill location,
or “representative site,” in the Lake Superior watershed.!* Approximately 150 watercourses
within the Lake Superior watershed were considered as representative sites, and that list was
reduced to nine after removing small crossings that presented a limited potential for oil to reach
Lake Superior within 24 hours.® Those nine sites were then assessed based on a variety of
factors including proximity to Lake Superior, size, types of uses, and hydrologic features such as
the presence of rapids versus flat water.!® The Second Revised FEIS explains why water
crossings were chosen as representative sites rather than land crossings: “Unmitigated releases of
oil into water would have a larger spatial distribution and a greater potential to cause adverse
effects to larger numbers of ecological and human receptors. Therefore, this analysis focused on
scenarios that result in the release of crude oil to watercourses as a conservative assumption.”*’

According to the Second Revised FEIS, the intent of the representative-sites approach “was to
infer a range of potential effects that may occur at this and other locations in Minnesota with
similar biophysical and human use characteristics.”*® In other words, representative sites were
chosen to model how a hypothetical spill of different oil types would interact with the
environment downstream of that site under several different seasonal conditions; this analysis of
representative sites could then be used to understand the possible outcomes of a hypothetical
spill at other sites along the route that are similar to the representative site. The Court of Appeals
affirmed the representative-sites approach in its decision, noting that this method analyzes the
impacts of an oil spill at all locations along the Project route.®

B. Comments
1. Opponents of the Project

Friends of the Headwaters, Joint Commenters, and Northern Water Alliance argued that the
Second Revised FEIS remains inadequate for several reasons. They argued that EERA should
have chosen sites closer to Lake Superior, such as the Pokegama River, Little Pokegama River,
or Nemadji River sites. They claimed that EERA did not choose these sites because they are
located in Wisconsin, which they argued is inconsistent with the Court of Appeals’s decision in
In the Matter of Minnesota Power’s Petition for Approval of the EnergyForward Resource
Package.?°

14 Second Revised FEIS, at Appendix V-2, Section 1.6. Appendix V-2 of the Second Revised FEIS is the
Addendum to Assessment of Accidental Releases: Technical Report, which assesses the potential effects
of an oil spill into the Lake Superior watershed.

15 Second Revised FEIS, at Appendix V-2, page 1.7. See Figure 1-2 of Appendix V-2 for a map showing
the potential representative sites as well as the Lake Superior watershed boundary.

16 Second Revised FEIS, at Appendix V-2, pages 1.9-1.10 and Table 1.3.
17 Second Revised FEIS, at Appendix V-2, page 1.4.

18 Second Revised FEIS at Chapter 10, page 10-58.

19 In re Enbridge Energy, Limited Partnership, 930 N.W.2d at 28.

20 938 N.W.2d 843 (Minn. Ct. App. 2019).



These parties also argued that the spill analysis for Little Otter Creek failed to capture the full
range of impacts to the Lake Superior watershed, and that EERA should have used different
models and modeling assumptions in its analysis. Friends of the Headwaters objected to the
comment process, arguing that parties should have had more time to comment and that the scope
of the PUC Notice and EERA Notice were unclear. Friends of the Headwaters also argued that
changed circumstances regarding oil prices and production, the viability of alternative pipelines,
and changes in Enbridge’s corporate structure and shippers’ contracts required a supplement to
the FEIS.

Honor the Earth argued that the FEIS is inadequate because it did not adequately accommodate
indigenous analysis. Honor the Earth submitted a copy of a traditional scroll of the landscape and
explained indigenous beliefs and traditional ecological knowledge. They recommended that if
the Project is built, “[a]ll phases of site preparation, pipe installation and any future maintenance
activities should be monitored by Tribal Monitors.”

2. Supporters of the Project

Supporters of the Project argued that the Commission should find the Second Revised FEIS
adequate. Enbridge and United Association argued that Little Otter Creek was the proper
representative site for analysis of a spill in the Lake Superior watershed. Enbridge, LIUNA, and
United Association argued that the new information offered by other parties was not credible and
did not rise to the level of requiring a supplement to the FEIS. Shippers disputed claims that oil
production in Western Canada had decreased and maintained that apportionment remains a
problem on Enbridge’s system. Enbridge and Shippers argued that other parties had offered no
viable alternatives to the Project. Lastly, Enbridge argued that the Commission had exceeded the
public-comment requirements for the Second Revised FEIS.

3. Public Comments

The Commission received approximately 360 comment letters in response to the PUC Notice
and EERA Notice from individual citizens, interest groups/associations, businesses, tribal
governments, international governments, and state legislators, as well as several different types
of form letters or letters with signees. In addition, over 250 people gave oral comments before an
administrative law judge or in front of the Commission.

Commenters discussed a wide range of issues including the adequacy of the Second Revised
FEIS, potential benefits of the Project for employment and economic development, the need to
replace Existing Line 3, potential impacts from oil spills, climate change, and indigenous rights.
Some of the commenters requested that the Commission find the Second Revised FEIS adequate,
and some requested that the Commission find it inadequate.

C. Commission Action

The Commission concludes that the additional information and analysis contained in the Second
Revised FEIS has fulfilled the directive from the Court of Appeals to address the potential
impacts of an oil spill from the Project in Lake Superior’s watershed. By modeling a hypothetical
oil spill at the site where the Project crosses Little Otter Creek, the Second Revised FEIS

21 Honor the Earth comments, at 5.



describes how an oil spill could impact the watershed as the oil flows downstream. Thus, the
Commission determines that the Second Revised FEIS is adequate under Minn. R. 4410.2800.

Modeling a hypothetical worst-case scenario oil spill at representative sites along the Project
route is one of several ways that the Second Revised FEIS addresses the potential impacts of an
oil spill. The purpose of the spill modeling was to analyze how oil would behave in the
environment under a range of conditions so that the analysis could then be used to understand
how oil could impact similar sites along the Project route.?? For example, a person wanting to
know how oil might interact with the environment of a particular area could choose a
representative site with similar characteristics to learn how oil behaves under those conditions.

The Second Revised FEIS indicates a number of reasons why the Little Otter Creek site was
chosen as the representative site for the Lake Superior watershed. The area downstream of the
Little Otter Creek crossing includes “rapids and waterfalls with the potential for sinking oil,”
which is a major factor affecting the potential water-quality impacts of a spill.?® Only two other
representative sites besides Little Otter Creek have rapids or falls downstream, making this site
an important addition to the analysis.?* The downstream area also contains “large regions of
environmentally susceptible receptors” such as Jay Cooke State Park and sturgeon habitat.> As
EERA’s letter accompanying the Second Revised FEIS explained, “the Little Otter Creek site
has a range of physical characteristics that add depth to the suite of seven representative sites
previously modeled in the EIS.”%

By contrast, the Pokegama River, Little Pokegama River, and Nemadji River sites are less
compelling and informative representative sites for the spill analysis. These rivers are “slow
moving” with “low potential for entrainment and sinking oil,”?” so modeling a spill at these sites
would tell us less about how oil can negatively affect water quality. Seven of the eight previously
modeled representative sites have flat water that characterizes the Pokegama River, Little
Pokegama River, and Nemadji River, and those previously modeled sites can be used to
understand how oil would impact these waterways.?® Furthermore, the area downstream of these
sites is industrialized, featuring docks and manmade banks;?® this means oil is less likely to
collect on streambanks and impact flora and fauna, as opposed to undeveloped streambanks

22 see Second Revised FEIS, at Chapter 10, page 10-54.

23 Second Revised FEIS at Appendix V-2, page 1.9. Rapids, waterfalls, and dams, which are all present
downstream of the Little Otter Creek site, increase the turbulence of the water and cause the oil to mix
vertically in the water column, a process called “entrainment.” Second Revised FEIS at Appendix V-2,
page 3.47. When entrainment occurs, oil dissolves in the water, which lowers water quality and
negatively affects aquatic biota. Second Revised FEIS at Chapter 10, page 10-32. For a description of
how oil would interact with the rapids and dam downstream of the Little Otter Creek site, see Appendix
V-2 at page 4.111.

%4 second Revised FEIS at Appendix V-2, Table 1-4, page 1.16.

25 Second Revised FEIS at Appendix V-2, Table 1-2, page 1.9.

%6 EERA filing letter, at 2 (December 9, 2019).

27 Second Revised FEIS at Appendix V-2, pages 1.9-1.10.

28 See Second Revised FEIS at Appendix V-2, Table 1-4, page 1.16.
29 1d. at Table 1-2, page 1.9.



where oil collects in and is retained by the vegetation lining the stream.*® The Second Revised
FEIS presents several substantive reasons why the Pokegama River, Little Pokegama River, and
Nemadji River sites were rejected based on the characteristics of those water bodies, not because
they are located in Wisconsin. Further, it is clear that EERA did not reject Wisconsin sites for
legal reasons, because three of the nine final sites were located in Wisconsin.

In arguing that the Second Revised FEIS fails to fully capture the impacts of a spill in the Lake
Superior watershed, Friends of the Headwaters and Joint Commenters appear to be repeating
arguments that were already considered by the Court of Appeals. The Court of Appeals rejected
the claim that the FEIS should have analyzed “the specific impacts that would result from an oil
spill originating from any particular location,” and instead affirmed the representative-sites
approach taken in the FEIS:

[T]he impact of any particular spill will depend on multiple
variables, many of which are subject to chance. Rather than
attempting to predict the consequences of an oil spill from a
particular location, the FEIS focuses on analyzing the potential
resource impacts of a spill at all locations along the APR and
alternatives.®!

Friends of the Headwaters also argued that EERA used “overly optimistic” assumptions for how
long it would take to detect and control an oil spill. The Commission disagrees with this
characterization of the modeling assumptions used to analyze a potential oil spill from the
Project. The Second Revised FEIS assumed a “worst-case potential outcome” of a full-bore
rupture of the pipeline that would spill unmitigated for 24 hours. This scenario is a “highly
conservative” modeling assumption due to the low probability of such an event.3> EERA’s
modeling methods were also upheld by the Court of Appeals and are consistent with guidance
from the U.S. Environmental Protection Agency.®® Furthermore, using the same models and
modeling assumptions for all representative sites ensures consistent analysis and comparable
results. The Commission concludes that the Second Revised FEIS used the appropriate modeling
assumptions to analyze the potential impacts of an oil spill from the Project.

Minnesota rules require a supplement to an EIS if “substantial new information or new
circumstances” come to light that “significantly affect the potential environmental effects from
the proposed project” or the availability of alternatives.® Friends of the Headwaters argued that
new information pertaining to the global oversupply of oil, low crude oil prices, oil production in
Canada and the United States, the viability of alternative pipelines, changes in Enbridge’s
corporate structure and shipper contracts, and oil leaks on other pipelines constitute substantial
new information requiring a supplement to the Second Revised FEIS. However, this information
is not relevant to the environmental effects from the Project, and the alternatives proposed by

30 Second Revised FEIS at Chapter 10, page 10-38 to 10-39.

3L In re Enbridge Energy, Limited Partnership, 930 N.W.2d at 28.
32 Second Revised FEIS at Appendix V-2, page 3.31.

33 Second Revised FEIS at Appendix V-2, page 3.32.

3 Minn. R. 4410.3000, subp. 3(2).



Friends of the Headwaters were already rejected by the Court of Appeals because they do not
fulfill the purpose of the Project.®® Therefore, a supplement to the FEIS is not warranted.

Lastly, Friends of the Headwaters objected to the comment process but did not allege any
inconsistencies with statutes or rules. The Commission accepted comments on the Second
Revised FEIS for over 30 days, exceeding the 10 days required by Minn. R. 4410.2800, subp. 2.
The Commission also held two oral public comment sessions in Duluth in front of an
administrative law judge and a full day of public comments in front of the Commission itself.
The PUC Notice contains more topics for comment than the EERA Notice, but that does not
render either notice improper nor require changes to the process. Further, given the volume of
comments received, it does not appear that the public’s ability to provide comments was
impacted by the issues Friends of the Headwaters alleges. The Commission concludes it has
provided sufficient opportunity for the public to comment on the topics included in the PUC
Notice and has considered those comments in its decision here.

1X. Certificate of Need Orders

When the Court of Appeals reversed and remanded the May 2018 FEIS Order because it deemed
the Revised FEIS inadequate, this effectively nullified the Commission’s orders granting the
certificate of need and routing permit. Now that the Commission has determined the Second
Revised FEIS adequate, the Commission will decide whether to grant the certificate of need by
reissuing those orders.

A Background
1. Certificate of Need Criteria

The factors the Commission must consider in evaluating the need for a proposed large petroleum
pipeline such as the Project are set forth by statute and rule.® In particular, Minn. R. 7853.0130
directs the Commission to issue a certificate of need when the applicant satisfies the following
factors:

A. the probable result of denial would adversely affect the future adequacy, reliability, or
efficiency of energy supply to the applicant, to the applicant’s customers, or to the people
of Minnesota and neighboring states, considering:

(1) the accuracy of the applicant’s forecast of demand for the type of energy that
would be supplied by the proposed facility;

(2) the effects of the applicant's existing or expected conservation programs and state
and federal conservation programs;

35 See In re Enbridge Energy, Limited Partnership, 930 N.W.2d at 23-26. While this information is not
relevant to the environmental analysis, it is potentially relevant to the need for the Project and will be
considered for that purpose.

36 Minn. Stat. § 216B.243, subd. 3; Minn. Rules, Chapter 7853. Applicants seeking a certificate of need
to build a pipeline need not address legal requirements that pertain exclusively to electric service.
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(3) the effects of promotional practices of the applicant that may have given rise to
the increase in the energy demand, particularly promotional practices which have
occurred since 1974;

(4) the ability of current facilities and planned facilities not requiring certificates of
need to meet the future demand; and

(5) the effect of the proposed facility, or a suitable modification thereof, in making
efficient use of resources;

B. a more reasonable and prudent alternative to the proposed facility has not been
demonstrated by a preponderance of the evidence on the record by parties or persons
other than the applicant, considering:

(1) the appropriateness of the size, the type, and the timing of the proposed facility
compared to those of reasonable alternatives;

(2) the cost of the proposed facility and the cost of energy to be supplied by the
proposed facility compared to the costs of reasonable alternatives and the cost of
energy that would be supplied by reasonable alternatives;

(3) the effects of the proposed facility upon the natural and socioeconomic
environments compared to the effects of reasonable alternatives; and

(4) the expected reliability of the proposed facility compared to the expected
reliability of reasonable alternatives;

C. the consequences to society of granting the certificate of need are more favorable than the
consequences of denying the certificate, considering:

(1) the relationship of the proposed facility, or a suitable modification of it, to overall
state energy needs;

(2) the effect of the proposed facility, or a suitable modification of it, upon the natural
and socioeconomic environments, compared to the effect of not building the
facility;

(3) the effects of the proposed facility, or a suitable modification of it, in inducing
future development; and

(4) socially beneficial uses of the output of the proposed facility, or a suitable
modification of it, including its uses to protect or enhance environmental quality;
and

D. it has not been demonstrated on the record that the design, construction, or operation of

the proposed facility will fail to comply with those relevant policies, rules, and
regulations of other state and federal agencies and local governments.
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2. Commission’s Rationale for Previously Granting Certificate of Need

In the September 2018 CN Order, the Commission analyzed each criteria and sub-factor listed
above and determined that the record supported granting the certificate of need with
modifications. While that order was invalidated when the Court of Appeals found the Revised
FEIS inadequate, the information that the Commission relied upon to make its decision in the
September 2018 CN Order is still in the record.

For its consideration of Part A of Minn. R. 7853.0130, the Commission found that denying the
certificate of need for the Project would have the probable result of adversely affecting the future
adequacy, reliability, and efficiency of energy supply to Enbridge’s customers and to the people
of Minnesota and neighboring states. In making this finding, the Commission relied on the
several forecasts in the record showing that oil supply would continue to increase throughout the
forecast period, as well as evidence that oil supply would continue to be equal to or less than
demand during the forecast period. The Commission also found that apportionment regularly
occurs when the volume of oil that shippers request to transport over Existing Line 3 exceeds the
capacity of the pipeline.3” Based on this evidence, the Commission concluded that the Project is
needed to ensure an adequate, reliable, and efficient supply of crude oil to Enbridge’s customers,
Minnesota, and the region.

For Part B, the Commission considered whether transporting oil by truck and rail or alternate
pipelines were reasonable and prudent alternatives to the Project. The Commission found that no
alternative in the record was more reasonable or prudent than the Project.

For Part C, the Commission found that the consequences to society of granting the modified
certificate of need are more favorable than the consequences of denying the certificate. The
Commission found that granting the certificate of need would generally have a positive effect on
the socioeconomic environment by meeting overall state energy needs, generating thousands of
construction jobs and inducing further employment, and providing tax benefits to local
communities. The Commission found a crucial benefit of the Project is that it would significantly
reduce the risk of an accidental oil spill by replacing the rapidly deteriorating Existing Line 3
with a state-of-the-art pipeline built with stronger materials, new technology, and more effective
inspection and testing.

The Commission acknowledged that construction of the Project would impact the natural
environment by causing habitat loss and fragmentation, but noted that denying the certificate of
need would require continued maintenance on Existing Line 3 with ongoing impacts similar to
new pipeline construction. These maintenance impacts were a major concern highlighted
repeatedly by the Leech Lake Tribal Government throughout the proceeding. To mitigate
environmental impacts of the Project, the Commission modified the certificate of need to require
a Neutral Footprint Program to offset the incremental increase in nonrenewable energy
consumed by the Project and replace each tree removed during construction with a new tree on
public land, a Landowner Choice Program to facilitate the removal of Existing Line 3 where
requested, a Parental Guaranty for environmental damages, a Decommissioning Trust Fund, and
general liability and environmental impairment liability insurance policies.

37 The Commission also found that current and planned facilities are insufficient to meet future demand
and that the Project would make efficient use of resources. September 2018 CN Order, at 16-18.
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The Commission also acknowledged the significant lifecycle-greenhouse-gas emissions from the
Project and the cost to society arising from those emissions. However, the Commission found
that most of those emissions would not result directly from the Project but rather from ultimate
consumption of the oil transported by the Project. The Commission recognized the potential
impacts of global climate change, but after carefully reviewing the record concluded that denying
the certificate of need would not significantly reduce the demand for crude oil and would
therefore not significantly reduce climate change impacts. Instead, the record demonstrated that
the most likely consequence of denial would be increased transport of crude oil via more
dangerous means such as truck, rail, and Existing Line 3.

The Commission expressed serious concern with the Project’s impacts to indigenous
populations, acknowledging that the Project would traverse ceded territories where Minnesota’s
Ojibwe and Chippewa tribes hold usufructuary hunting, fishing, and gathering rights. But the
Commission concluded that denying the certificate of need would have disproportionate and
serious effects on the Leech Lake reservation—as the Leech Lake Tribal Government clearly
asserted to the Commission on multiple occasions through the process—because it would require
continued disruptive maintenance of Existing Line 3 and increase the risk of an accidental oil
spill on those lands.

Lastly, the Commission found that granting the certificate of need was consistent with all
applicable laws and policies, including Minnesota’s energy policy.

B. Parties” Comments
1. Opponents of the Project

Project opponents, particularly Friends of the Headwaters, raised several pieces of new
information that it asserts should lead the Commission to reach a different result. Friends of the
Headwaters suggested that other pipelines and new, more efficient methods of transporting oil by
rail are viable alternatives to the Project. Friends of the Headwaters also claimed that oil prices
and demand for oil from Western Canada have dropped, obviating the need for the Project.
Friends of the Headwaters noted that Enbridge intends to shift its monthly allocation system to a
take-or-pay contract system, which Friends of the Headwaters claims will eliminate
apportionment on its system. Friends of the Headwaters argued that Enbridge’s corporate
reorganization calls into question its financial assurance. Finally, Friends of the Headwaters
claimed that there is new information available suggesting that the risk of leaks from a new
pipeline such as the Project is higher than previously reported.

2. Supporters of the Project

In response, Shippers provided information that Western Canadian oil production is projected to
increase significantly in the next decade. Shippers also explained that its members expected
apportionment to worsen for many years into the future. Shippers argued that Friends of the
Headwaters had not provided any reasonable or prudent alternatives to the Project.

Enbridge argued that Friends of the Headwaters’ proposed alternatives did not meet the purpose
for the Project, which the Court of Appeals affirmed in its decision.
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C. Commission Action

The Commission has thoroughly considered all of the information in the record and concludes
that the information offered by Friends of the Headwaters does not materially impact the need
for the Project that was determined in the September 2018 CN Order. For that reason, the
Commission will grant a certificate of need for the Project by reissuing its prior orders—
including the important modifications to the certificate of need that are necessary to protect the
public interest.

The Commission incorporates by reference the September 2018 CN Order and the January 2019
CN Order, which contain the complete rationale for the Commission’s decision to grant the
certificate of need. In the following section, the Commission addresses the new information
raised by the parties as it relates to the criteria for considering a certificate of need.

1. The Probable Result of Denial Would Adversely Affect the Future
Adequacy, Reliability, or Efficiency of Energy Supply to Enbridge,
Enbridge’s Customers, and the People of Minnesota.

After evaluating the record, the weight of the evidence continues to show that there has
historically been, and likely will continue to be over the long-range forecast period, an increasing
supply of the oil that will be transported through Enbridge’s system.3® While Friends of the
Headwaters point to changes in oil prices and regulatory structures in Canada, opponents did not
produce any evidence that this information would have a material impact on oil supply during
the long-range forecast period. The Commission relies on long-range forecasts in its certificate-
of-need analysis because evidence of short-term fluctuations in oil markets are not particularly
useful in determining the need for a petroleum pipeline.

The record also shows that there has been and likely will continue to be apportionment on
Enbridge’s system, indicating that the current capacity of the system is not sufficient and the
Project is needed to alleviate that apportionment.3® The Commission is satisfied that the record
demonstrates that the probable result of denial would adversely affect the future adequacy,
reliability, or efficiency of energy supply to Enbridge, Enbridge’s customers and to the people of
Minnesota and neighboring states.

2. A More Reasonable and Prudent Alternative Has Not Been
Demonstrated by a Preponderance of Evidence.

Friends of the Headwaters advanced several pieces of information to support its contention that
there are reasonable and prudent alternatives to the Project, including new information about truck
and rail transport alternatives. As described in the ALJ’s Report and in the Commission’s
September 2018 CN Order, however, transport by truck or rail is much more expensive and
comes with greater environmental risk.*® To the extent that Friends of the Headwaters has
identified new and relevant information, it does not materially affect the Commission’s
conclusion that transport by truck or rail are not reasonable and prudent alternatives to the Project.

38 September 2018 CN Order, at 13-14.
39 d. at 15.
40 1d. at 19-20.
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Friends of the Headwaters also pointed to new information about different pipelines located in
other areas of the country. The certificate of need criteria, however, require the Commission to
consider alternatives that fulfill the purpose of the Project, which would transport crude oil from
the North Dakota-Minnesota border to the Minnesota-Wisconsin border in order to “reallocate
transport capacity on Enbridge’s Mainline System to make the system itself more efficient and
economical for Applicant’s customers.”*! The ALJ considered alternative pipelines in her Report
and concluded that they did not provide reasonable and prudent alternatives to the Project.*? The
new information pointed to by Friends of the Headwaters does not materially affect the prior
conclusions of the ALJ and the Commission. Having reviewed the new information in
combination with the existing record, the Commission concludes that a more reasonable and
prudent alternative has not been identified.

3. The Consequences to Society of Granting the Certificate of Need Are
More Favorable Than the Consequences of Denial.

The Commission also continues to conclude that the consequences to society of granting the
modified certificate of need are more favorable than the consequences of denial. The record
demonstrates that there are real, immediate, and potentially catastrophic risks associated with
continuing to use Existing Line 3. The U.S. Department of Justice recognized these risks when it
executed a Consent Decree in which Enbridge agreed to replace Existing Line 3 in Minnesota if
it can obtain the necessary regulatory approvals to do so.*® And these risks were further
amplified by the additional information provided in the Second Revised FEIS regarding the
potential impacts to the Lake Superior watershed.

Existing Line 3 is deteriorating at an alarming rate, increasing the public safety and
environmental risks to Minnesota and requiring constant and disruptive maintenance impacting
hundreds of thousands of acres of land.** The Leech Lake Tribal Government has continued to
urge the Commission to grant the certificate of need and remove the risks to its reservation lands
posed by Existing Line 3.#° The environmental, sociological, cultural, and economic cost of a
serious leak on Existing Line 3 would be severe, and leaks become more likely as the pipeline
continues to age.*®

41 1d. at 19 (quoting ALJ Report at finding 806).
2 1d. at 20-22.

43 See September 2018 CN Order, at 6. Once Enbridge obtains regulatory approval to replace Existing
Line 3, the Consent Decree requires Enbridge to decommission the Existing Line 3 by cleaning out the
pipeline and ceasing its operation. If Enbridge does not receive all necessary approvals for the
replacement, it must carry out an extensive maintenance program involving 6,250 “integrity digs” over
the next 15 years to repair and replace many segments of the line. Id.

4 1d. at 27-28.
4 See, e.g., Transcript of February 3, 2020 Agenda Meeting, at 11-13, 119-121.

46 September 2018 CN Order, at 28 (“[T]here is no feasible technology or operational changes that can
arrest or reverse the external corrosion on Line 3 and/or remove the defects that were inherent in the way
the pipe was originally manufactured.”).
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In its prior decision, the Commission carefully considered these facts along with the Project’s
potential impact on climate change. The Commission recognized that most of the emissions
attributed to the Project would result from ultimate consumption of the oil, not the construction
or operation of the Project. The Commission previously found that denial of the certificate of
need would not significantly reduce demand for crude oil, and would instead lead to “increased
transport of crude oil via more dangerous means such as rail, and continued use of the
deteriorating Existing Line 3.”*" In weighing this record evidence, the Commission continues to
conclude that the consequences to society of denying the certificate of need are more potentially
dangerous and detrimental than the consequences of granting the certificate of need. The
Commission also modified the certificate of need to mitigate the impact of the Project’s
emissions, and will ensure that these modifications are reissued.

The new information raised by Project opponents does not materially impact the environmental
risks posed by continuing to operate Existing Line 3 nor the other societal impacts that the
Commission considered. The entire record, including the new information advanced by
opponents, continues to demonstrate that denying the certificate of need is not likely to reduce
the transport of crude oil and, as a result, not likely to reduce the overall consumption of oil or
the emissions that result. Further, the record continues to demonstrate that the risks to Minnesota
from continued operation of Existing Line 3 are significant. Granting the certificate of need is
likely to stop the flow of oil through old and corroded infrastructure that crosses the Leech Lake
reservation. The Commission concludes that the consequences to society of granting the
certificate of need are more favorable than those for denial.

4. It Has Not Been Demonstrated That the Design, Construction, Or
Operation of the Project Will Fail to Comply with the Relevant
Policies, Rules, and Regulations.

Finally, the Commission concludes that the applicant has demonstrated that the design,
construction, and operation of the proposed facility can comply with policies, rules, and
regulations of other state and federal agencies and local governments.

The record demonstrates that the Applicant has satisfied each of the criteria for granting a
certificate of need. The Commission will therefore grant the certificate of need for the Project by
reissuing the September 2018 CN Order and the January 2019 CN Order, both of which are filed
concurrently with this order. If there is a conflict between the September 2018 CN Order and
January 2019 CN Order, the January 2019 CN Order will control, as the January 2019 CN Order
contains further refinement of the certificate of need modifications.

X. Modifications to Certificate of Need

The Commission has determined that certain dates contained in the January 2019 CN Order
should be updated to reflect the passage of time. In particular, the Commission finds that
deadlines in the Landowner Choice Program should be extended by one year in order to allow
enough time for landowners and Enbridge to accomplish the Program’s goals. The Commission
will therefore modify Section 1.B.2 and ordering paragraph 2 of the January 2019 CN Order as
described below.

47 1d. at 29.
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XI.  Routing Permit Orders

The Commission must also decide whether to reissue the routing permit for the Project. In
response to the PUC Notice, no party proposed modifications to the route or routing permit
previously approved by the Commission. Further, the additional information provided in the
Second Revised FEIS does not change the Commission’s conclusions regarding the
appropriateness of the route.

The Commission continues to find that this route and the conditions contained in the routing
permit “best optimizes the considerations set forth” in the applicable rule.*® The Commission
will therefore grant a routing permit for the Project by reissuing the October 2018 RP Order and
the January 2019 RP Order, both of which are filed concurrently with this order.

XIl.  Modifications to Routing Permit

After the October 2018 RP Order was issued, the Commission began taking steps to implement
that order. Through these actions, the Commission has identified several ways to improve and
clarify the details of certain routing-permit conditions.

For example, the Commission has determined that state agencies may have a role in combating
drug and human trafficking and ensuring public safety related to the Project, and should
therefore have access to funding through the Public Safety Escrow Trust Account for
incremental costs of activities directly related to the Project. The Commission has also
determined that a preliminary deposit in the Public Safety Escrow Trust Account will help
facilitate development of the protections included in the routing permit.

The Commission will therefore modify and clarify ordering paragraphs 6, 7, 8, and 9 of the
October 2018 RP Order as described below.
ORDER

1. The Commission finds that the Second Revised Final Environmental Impact Statement
filed on December 9, 2019, is adequate under Minn. R. 4410.2800, subp. 4.

2. The Commission approves the certificate of need for the Line 3 Replacement Project (the
Project) by reissuing the following orders:

e Order Granting Certificate of Need as Modified and Requiring Filings, dated
September 5, 2018 (September 2018 CN Order); and

e Order Approving Compliance Filings as Modified and Denying Motion, dated
January 23, 2019 (January 2019 CN Order).

If there is a conflict between the September 2018 CN Order and January 2019 CN Order,
the January 2019 CN Order will control.

8 See 7852.1900, subp. 3.
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3. The Commission makes the following modifications to Section 1.B.2 and ordering
paragraph 2 of the January 2019 CN Order:

a.

Landowners must indicate their decision regarding their participation in the
Program by July 1, 2624 2025.

Enbridge will file a plan by July 1, 2622 2023, outlining steps to be taken to
contact landowners who have not responded with their decision regarding their
participation in the Program.

Any landowner whose request for removal cannot be honored for any reason,
even after July 1, 2024 2025, shall be offered compensation for allowing the pipe
to be decommissioned in-place on the same terms as all other landowners who
choose decommissioning in-place.

4, The Commission grants a routing permit to Enbridge Energy, Limited Partnership for the
Project by reissuing the following orders:

Order Approving Pipeline Routing Permit with Conditions, dated
October 26, 2018 (October 2018 RP Order); and

Order Clarifying Prior Order, Excluding Filing, and Denying Reconsideration
(January 2019 RP Order).

5. The Commission makes the following modifications and clarifications to ordering
paragraphs 6, 7, 8, and 9 of the October 2018 RP Order:

a.

Within 10 days of this order, Enbridge shall open the Public Safety Escrow Trust
Account as described in ordering paragraphs 6, 7, 8, and 9 of the October 2018
RP Order to provide for deposit of a limited preliminary funding;

Prior to the Executive Secretary determining the “initial amount” to be deposited
in the Public Safety Escrow Trust Account, Enbridge shall make a limited
preliminary public safety funding deposit in the amount of $250,000 that may be
accessed prior to the Executive Secretary’s determination of the “initial amount”
in paragraph 9.B of the October 2018 RP Order;

The Commission clarifies that funding under these ordering paragraphs is
available to state agencies with expertise in specific functions directly related to
combating drug and human trafficking and public safety;

State agencies may only seek this funding if they can show that the activities are
incrementally additional activities beyond their present funding and they are
specifically related to the Project;

The Commission clarifies that pipeline project activities covered by these
ordering paragraphs include removal of Existing Line 3;
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f. The Commission modifies ordering paragraph 9.E of the October 2018 RP Order
as follows:

Local units of government may also seek reimbursement for the
added costs for law enforcement, public safety, public health,
planning, and other services arising from activities in and around the
construction site during the term of the routing permit as a direct
result of the pipeline construction. After having sought
reimbursement from state or federal funding programs as
appropriate, local units of government may submit to the Public
Safety Liaison a written request for reimbursement. The request
should contain an itemized list of expenses and sufficient detail to
permit the Cemmission Executive Secretary to determine whether
the services rendered were reasonable and appropriate additional
municipal services uniquely provided as a result of the construction
of the pipeline during the term of this permit.

6. This order shall become effective immediately.

BY ORDER OF THE COMMISSION

A M A

Will Seuffert
Executive Secretary

This document can be made available in alternative formats (e.g., large print or audio) by calling
651.296.0406 (voice). Persons with hearing or speech impairment may call using their preferred
Telecommunications Relay Service or email consumer.puc@state.mn.us for assistance.
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Commissioner Matthew Schuerger, dissenting

I respectfully dissent from the Commission’s decision to grant Enbridge Energy a certificate of
need to construct a new Line 3 pipeline. After considering the requirements of Minn. Stat.

8 216B.243, subd. 3, and the factors established in Minn. R. 7853.0130, as applied to the record
evidence, | find that the project does not meet the criteria to grant a certificate of need and the
application should be denied.

The applicant has not, in my view, met its burden of proof. The applicant failed to provide an
accurate forecast of demand for the type of energy that would be supplied by the proposed
facility, and did not establish that the consequence of denial would adversely affect adequacy,
reliability, or efficiency of energy supply. And at a minimum, the law requires the Commission
to refer this matter for further contested case proceedings.

This decision is immensely important and intensely consequential. The record is significantly
enhanced by extensive public participation, through public hearings that were held around the
state and through written comments. But, while there is a robust record of evidence—tens of
thousands of pages—considerable time has passed since the record was developed. Significant
new and relevant information is available including:

e new information on climate change and its impact on demand for oil and its refined
products;

e new information on electrification of transportation and its impact on demand for oil and
its refined products;

e new information on the applicant’s actions to fundamentally change the way capacity on
the Mainline system is contracted and will likely materially affect apportionment, upon
which the Commission relied in the prior and current decisions.

The Commission should be fully informed about the extent and consequences of these
developments before rendering a decision on the certificate of need. For these reasons, which are
explained in greater detail below, the Commission should either deny the Certificate of Need or
refer the matter to the Office of Administrative Hearings for supplemental record development
and analysis.

l. Introduction

This decision, like all cases that come before the Commission, is entirely about the law and the
evidence. Do the law and the record evidence support the project, or, a suitable modification of
the proposed project? Has the applicant met its burden of proof?

There are four criteria that must be met to establish need under Minnesota law.! As | examine
and match the criteria with the record evidence, clear shortfalls emerge regarding rule criteria A
and C—particularly items A(1), C(1) and (2).

! Minn. R. 7853.0130 A - D.

D-1



A(1) concerns the accuracy of the applicant’s demand forecast, which is a foundational question
for the need determination, and C(1) and (2) concern the consequences to society.

As | did when we first deliberated this case two years ago, | will address key areas of the
certificate of need decision—particularly, the demand forecast, the consequences to society, and
Minnesota energy policy.

Il.  The applicant has not provided an accurate forecast of demand for the type of
energy that would be supplied by the proposed facility

Minn. R. 7853.0130, item A(1), requires us to consider the accuracy of the applicant’s forecast of
demand for the type of energy that would be supplied by the proposed facility.

During oral arguments at the Commission’s June 18, 2018, meeting, commissioners discussed
the legal standard, and there was agreement that where the rule states “applicant’s forecast of
demand for the type of energy that would be supplied by the proposed facility” that means
demand for crude oil and that includes demand for energy products from crude oil. There was
further discussion of the significance of crude oil supply to Enbridge’s refinery customers and to
refined product customers in Minnesota or in the five state area.

As was clarified during oral arguments on June 26, 2018, the evidence in this record, provided
by the applicant, demonstrates the Minnesota refiners are, over multiple recent years, getting the
oil they need. Prior Commission orders? relied heavily on the assumption that demand for refined
product was expanding and would continue to do so. However, we do not have clear, cross-
examined evidence in this record of refinery expansion. A forecast that assumes a future of
infinite global demand for Western Canadian crude oil is not reasonable.?

As | emphasized during deliberations in June 2018—and former Commissioner Lipschultz,
explicitly agreed and reinforced—the absence of a clear, transparent, independent forecast of
demand for Canadian crude oil and for its refined product, which is the type of energy that would
be supplied by the proposed facility, was a significant shortcoming in the record.*

Now, when considered together with the significant new and relevant information, the absence of
an accurate, reliable demand forecast is a fatal flaw.

2 See, e.g., In the Matter of the Application of Enbridge Energy, Limited Partnership for a Certificate of Need for the
Line 67 (Alberta Clipper) Station Upgrade Project - Phase 2 - in Marshall, Clearwater, Itasca, Kittson, Red Lake,
Cass, and St. Louis Counties, Docket No. PL-9/CN-13-153, Order Granting Certificate of Need, at 7 (November 7,
2014).

3 In fact, significant global events have taken place in the months and years since the 2018 decision that can
reasonably be forecast to reduce global energy consumption over the long term. The Commission cannot reasonably
make a need determination without fully considering the new evidence of demand for oil under these new
circumstances.

4 Former Commissioner Lipschultz: “...1 agree with Commissioner Schuerger completely that there are significant
flaws in the forecast presented here. Lack of transparency and a lack of focus directly on the demand for oil flowing
from the demand for refined products worldwide. That’s a problem.” See Transcript of June 28, 2018 Commission
Meeting, at 36.
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1. Significant new material information is available and, at a minimum, requires a
focused contested case to develop the record.

There is no dispute that new information is available and that relevant facts have changed.® The
significant changed circumstances and new information call into question the accuracy of the
applicant’s demand forecast. The changed circumstances include:

a. There is significant new information on climate change, and on related public
policy, and their impact on demand for oil and its refined products

The science of climate change and the urgency of action is now clear and undeniable.
Internationally, nationally, and particularly in Minnesota, individuals, businesses large and small,
states, and cities are taking action to reduce greenhouse gas emissions. The applicant’s forecast
fails to account for the significant impact these developments will have reducing the demand for
the type of energy supplied by the proposed project.

Among the significant developments since September 2018: the UN’s Intergovernmental Panel
on Climate Change (IPCC) issued its report on the impacts of global warming above 1.5°C;® 13
federal U.S. agencies issued the Fourth National Climate Assessment of the consequences of
climate change for the United States,’ the governor issued Executive Order 19-37 establishing a
climate change subcabinet and Governor’s Advisory Council on Climate Change;® and
Minnesota’s Pollution Control Agency and Department of Commerce issued a report recognizing
that “transportation is now the largest source of [greenhouse gas] emissions generated within the
borders of Minnesota.”®

In the October 2018 IPCC Report, the world’s leading scientists found that: limiting warming to
1.5°C requires major and immediate transformation; the scale of the required low-carbon
transition is unprecedented; and, everyone—countries, cities, the private sector, individuals—
will need to strengthen their action, without delay.

The 2018 National Climate Assessment, a major scientific report issued by 13 federal agencies,
found that without substantial and sustained global efforts to reduce greenhouse gas emissions

S It is also likely that changed circumstances to further undermine the Applicant’s evidence of demand will continue
to occur, and at an accelerating rate. This record lacks a reliable analysis of the likely direction and the rate of
change in forecasted demand.

6 UN Intergovernmental Panel on Climate Change (IPCC), “Global Warming of 1.5°C. An IPCC Special Report on
the impacts of global warming of 1.5°C above pre-industrial levels and related global greenhouse gas emission
pathways, in the context of strengthening the global response to the threat of climate change, sustainable
development, and efforts to eradicate poverty” (2018), available at https://www.ipcc.ch/sr15/download/.

7U.S. Global Change Research Program, 2018: Impacts, Risks, and Adaptation in the United States: Fourth National
Climate Assessment, VVolume 11, available at https://nca2018.globalchange.gov/.

8 Executive Order 19-37, Establishing the Climate Change Subcabinet and the Governor’s Advisory Council on
Climate Change to Promote Coordinated Climate Change Mitigation and Resilience Strategies in the State of
Minnesota. December 2, 2019, available at https://mn.gov/governor/assets/2019 12 2 EQ_19-
37_Climate_tcm1055-412094.pdf.

9 “Greenhouse Gas Emissions in Minnesota: 1990-2016” at 7 (2019), available at
https://www.pca.state.mn.us/sites/default/files/Irag-2sy19.pdf.
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and regional initiatives to prepare for anticipated changes, climate change is expected to cause
growing losses to American infrastructure and property and impede the rate of economic growth
over this century.

In establishing, through Executive Order 19-37 a climate change subcabinet and the Governor’s
Advisory Council on Climate Change, Governor Walz stated that “Climate change threatens the
very things that make Minnesota a great place to live — from our wonderful lakes to farmable
land and clean air.” The subcabinet will be tasked with identifying policies and strategies that
will put Minnesota back on track to meet or exceed the state’s greenhouse gas emissions goals
and identifying the challenges and opportunities to mitigate climate change.

A sea change is underway in how we procure and use energy. As countries, states, cities,
businesses, and individuals act to reduce greenhouse emissions, demand for oil will fall. Local,
national, and global actions to mitigate climate change are driving an increasingly swift
transformation in the energy industry resulting in the increased likelihood of devaluing and
stranding existing or future infrastructure assets including oil pipelines.

These local, national, and global changes in information availability, understanding, and public
policy actions, taken together, represent a substantial change in circumstances directly relevant to
the accuracy of the applicant’s forecast of demand, and to the consequences to society and
therefore to a reasoned decision on criteria set out in Minn. R. 7853.0130, items A and C.

b. There is significant new information on transportation electrification and its
impact on demand for oil and its refined products

Since the Commission made its initial certificate of need decision, but prior to the order being
issued in September 2018, the Minnesota Department of Transportation issued a report and has
undertaken a project to “decarbonize transportation.”’° The Department of Transportation
recommended the adoption of clean car vehicle standards, funding of electric vehicle
infrastructure, and providing incentives for electric vehicle adoption. And since September 2018,
several of those recommendations have been implemented—Minnesota has adopted policies to
promote electric vehicle adoption and has concrete plans to pursue more.!

These policies, policy recommendations, and public processes are specifically intended to
accelerate electric vehicle adoption, which will reduce demand for crude oil and its products.
And similar changes to promote and eliminate barriers to electric vehicle adoption have taken
place elsewhere in the country and the world. Moreover, jurisdictions are learning which policies

10 “pathways to Decarbonizing Transportation in Minnesota”, available at
http://www.dot.state.mn.us/sustainability/docs/pathways-report-2019.pdf.

1 See, e.g., In the Matter of a Commission Inquiry into Electric Vehicle Charging and Infrastructure, Docket No. E-
999/C1-17-879, Order Making Findings and Requiring Filings (February 1, 2019); In the Matter of Xcel Energy’s
Petition for Approval of Electric Vehicle Programs, Docket No. E-002/M-18-643, Order Approving Pilots with
Modifications, Authorizing Deferred Accounting, and Setting Reporting Requirements (July 17, 2019), appeal filed
November 6, 2019; In the Matter of Minnesota Power’s Petition for Approval of its Electric Vehicle Commercial
Charging Rate Pilot, Docket No. E-015/M-19-337, Order Approving Pilot with Modifications, and Setting
Reporting Requirements (December 12, 2019); “Governor Tim Walz Announces Clean Car Standards in
Minnesota”, available at https://mn.gov/governor/news/?id=1055-403887. See also “Electric Vehicles”, available at
https://mn.gov/puc/energy/electric-vehicles/.
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are most effective at achieving the goal of increased EV adoption, meaning the effectiveness of
policy change is also increasing. The landscape is changing rapidly, and at an accelerating rate.
Because these facts have not been made part of the record,'? none of these developments have
been incorporated into the Commission’s analysis of the reliability of the applicant’s demand
forecast, or of the effects of state conservation programs, and therefore the Commission’s
evaluation of Minn. R. 7853.0130, item A.

c. Changes to, and continuing efforts to change, the pipeline reservation system
materially affect the reliability of evidence that the Commission relies upon

In the Commission’s September 2, 2018 Order Granting Certificate of Need as Modified and
Requiring Filings,'3 the Commission wrote that:

The Commission has granted previous certificates of need to
Enbridge pipeline projects based on evidence similar to the evidence
that Enbridge submitted in this docket. In previous pipeline
proceedings it was considered reasonable to rely on supply forecasts
to establish that demand for refined product, and therefore demand
for crude oil, would continue to increase, or at least not decrease, for
the foreseeable future. However, governmental initiatives to reduce
fossil fuel consumption to address climate change, and expanded
adoption of electric vehicles could, in the future, influence whether
the type of supply forecast evidence submitted in this case will be
sufficient to support conclusions about demand.

This reasoning reflected the Commission’s recognition, then, that the applicant’s demand-
forecast evidence was lacking'*—the evidence requires an inference that the Commission was
uncomfortable making without additional supporting evidence—and that evidence of that nature
could be undermined by changed circumstances, such as changes in public policy and oil
consumption. The Commission was skeptical in 2018 of the sort of evidence it had relied on in
the past to support certificate of need decisions, and indicated that such evidence may not be
adequate to support a certificate of need decision in the future.

The future that the Commission contemplated in 2018 is here, now. The Commission is deciding
anew whether this certificate of need should be granted, and is not bound by its prior decision to

12 The applicant provided a forecast that incorporated some level of electric vehicle adoption, but the assumptions of
that forecast were unreasonably limited to the US market and not indicative of the magnitude of change in EV
adoption that is likely. See Transcript of June 19, 2018 Commission Meeting, at 96-100 (filed April 10, 2019)
(colloquy between Commissioner Lipschultz and Ms. Anderson of the Department of Commerce discussing the
shortcomings of the applicant’s EV adoption modeling and analysis).

13 This docket, rev’d and remanded by In re Enbridge Energy, Ltd. P’ship, 930 N.W.2d 12 (Minn. Ct. App., June 3,
2019), and cert. denied (Minn., 2019).

14 The Applicants offered a forecast of supply, not of demand for the type of energy that would be supplied by the
proposed facility. See also ALJ Findings of Fact, Conclusions of Law and Recommendation (ALJ Report) (April 23,
2018) at Findings 1 658-662 (*“Applicant’s ‘forecast of demand’ looks only to supply of Western crude oil, not the
demand for such oil.”). The forecast of supply is influenced predominantly by global demand, and not demand of the
people of Minnesota and neighboring states.
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grant it. The Commission is also not bound to make a certificate-of-need decision today based on
a record that closed nearly two years ago.® The reliability of the evidence of demand has been
reasonably called into question.'® The Commission should not rely again on a tenuous inference
drawn from an aging forecast of supply, given the Commission’s own earlier recognition of the
evidence’s weakness as evidence to support a finding of need, and in light of the new evidence
available.

And the evidence that the Commission relied on to justify drawing the inference of demand from
the supply forecast data—the evidence of apportionment—has also been called into question.
Enbridge is pursuing a change to the terms by which it supplies oil over its mainline pipeline
system, to allocation of capacity mostly by long-term contracts.’” But as the ALJ found, a finding
the Commission adopted and relied upon, only “if shipper nominations remain consistent or
increase (as Applicant contends), without any changes to the Mainline System”*® did the
evidence establish that the existing facilities would be unable to meet future demand.

This action by Enbridge to change the Mainline System materially affects the factors of Minn. R.
7853.0130, item A—particularly the usefulness of the record’s evidence of demand required by
item A(1), which the Commission credited only premised on “substantial and persistent”
apportionment.'® Will significant and persistent apportionment exist under these new
circumstances? We don’t know. There is no substantial evidence in the record to support a
conclusion that it will.

15 “In all contested cases where officials of the agency render the final decision, the contested case record must close
upon the filing of any exceptions to the report and presentation of argument under subdivision 1 or upon expiration
of the deadline for doing so.” Minn. Stat. § 14.61, subd. 2. The Court of Appeals’s decision to reverse the
Commission’s EIS adequacy determination nullified the Commission’s October 26, 2018, Certificate of Need
decision; the Commission is effectively determining anew today that the Certificate should be granted, on an aging
and incomplete record. The Commission has the authority to, and should as a matter of administrative efficiency,
consider material new evidence, and make new findings on that evidence. See Minn. Stat. §§ 14.67, 216B.25; see
also In the Matter of the Application of Enbridge Energy, Limited Partnership for a Routing Permit for the
Proposed Line 3 Replacement Project in Minnesota from the North Dakota Border to the Wisconsin Border, Docket
No. PL-9/PPL-15-137 Order Clarifying Prior Order, Excluding Filing, and Denying Reconsideration, at 2 (January
18, 2019) (“The Commission may, at any time, for any reason, upon its own motion or the motion of any interested
party, rescind, alter, or amend any Commission order or reopen the case, provided the Commission gives notice to
the affected public utility and provides an opportunity to be heard.”).

16 This is the standard the Commission has applied when determining whether to refer a matter for contested case
proceedings in light of claims of new evidence. See In the Matter of the Investigation into Environmental and
Socioeconomic Costs Under Minn. Stat. § 216B.2422, Subd. 3, Docket No. E-999/CI-00-1636, Order Reopening
Investigation and Convening Stakeholder Group to Provide Recommendations for Contested Case Proceeding, at 5
(February 10, 2014) (finding that “[t]he scientific evidentiary support for the existing [environmental externality]
values has been reasonably called into question” and referring the matter for contested case proceedings). Instead, in
today’s order, the Commission finds more record development unwarranted. It does so prematurely, without a
contested case or any appreciable investigation into or analysis of the relevant new facts.

17 Enbridge Presses on with Controversial Plan to Overhaul Mainline Contracts, National Post (December 19, 2019),
available at https://business.financialpost.com/commodities/enbridge-presses-on-with-controversial-plan-to-
overhaul-mainline-contracts.

18 ALJ Report at Finding 1 698; see also Order Granting Certificate of Need as Modified and Requiring Filings, at
15 (relying on the ALJ’s finding).

19 Order Granting Certificate of Need as Modified and Requiring Filings, at 15.
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IV.  Not minimizing the cost to consumers of one particular form of energy is not a
cognizable adverse effect under Minn. R. 7853.0130, Item A

The Commission, in its reissued order granting the certificate of need, repeatedly cites
potentially lowered cost for refined products as a basis in support of granting a certificate of
need. However, the ultimate cost of the particular type of energy supplied is not one of the
considerations in Minn. R. 7853.0130, Item A—and even if it were, the Commission only
credited that granting the certificate of need “could” “potentially” lower the cost.?’ The presumed
interest in depressing the cost of oil and oil products for consumers contradicts state
environmental and energy policy.?

The Commission incorrectly interprets its responsibility under the rule as one to maintain the
lowest possible price of the particular type of energy being accommodated, rather than to ensure
adequacy, reliability, or efficiency of energy supply to the applicant, to the applicant’s
customers, or to the people of Minnesota and neighboring states.?? If the consequence of denial is
marginally more expensive crude oil, but an energy supply that is nevertheless adequate, reliable,
and efficient, the factor does not weigh in favor of granting the requested certificate. It is not
consistent with the interests of the state or its residents to reduce the cost of a disfavored form of
energy supply if adequate, reliable, and efficient energy would continue to be available.

V.  The consequences to society are significant and severe

We are required, by Minn. R. 7853.0130, item C, to apply a balancing test: to weigh the
consequences to society of granting the certificate of need against the consequences of denying it.

The proposed project is not a “replacement” project; a replacement would use the same diameter
pipe to transport the same product at the same volume and in the same trench. Instead, the
proposed project is a larger diameter pipe that transports heavy Western Canadian crude oil? at
an expanded volume along a new route in a new corridor. The consequence is that the project has
a greater negative effect on the natural and socioeconomic environments than a simple
replacement.?* Since 2018, a fuller and clearer understanding of the likely consequences to

20 Order Granting Certificate of Need as Modified and Requiring Filings, at 24 and 26.
21 See Section V, below.

22 Only the first factor in Item A concerns “the type of energy that would be supplied.” Item A as a whole is
concerned with energy supply, regardless of type. An increase in the cost of one type does not necessarily entail, or
imply, without something more, an adverse effect on adequacy, reliability, or efficiency of energy supply when
market substitutes exist—particularly when those substitutes are preferred by state environmental and energy policy.

23 The Second Revised Final Environmental Impact Statement (FEIS), at 5-464 and 5-465, notes that: “oil extracted
from the Western Canadian Sedimentary Basin (WCSB) like the heavy crudes that would be carried by the proposed
Line 3 pipeline, require greater energy input for extraction and upgrading than U.S. light crudes, and therefore create
more greenhouse gas emissions at each stage during production.” The Second Revised FEIS Table 5.2.7-11 shows
that, on a per-barrel basis, Heavy WCSB crude oil has the highest Life-Cycle greenhouse gas emissions of any crude
oil on the planet.

24 See ALJ Report at Findings 11 1082-89, and Conclusions of Law { 27-28 (finding that “other than temporary
construction impacts of removal and construction, in-trench replacement would involve no new impacts to the
environment, like a new corridor would impose,” and recommending that the Commission only grant the certificate
of need contingent on in-trench replacement).
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society has developed, such that the balance of the factors of item C should be considered in light
of the facts available today.

a. Impact to Indigenous Populations

The record reflects, and we heard repeatedly in oral arguments that the proposed project, which
would traverse ceded territories where Minnesota’s Ojibwe and Chippewa tribes hold
usufructuary hunting, fishing, and gathering rights, “will directly, materially, and adversely
impact” many indigenous populations. The Mille Lacs Band and the Fond du Lacs Band,
highlighted, among other issues, significant risks to wild rice beds?® and to Big Sandy Lake.

The ALJ found that the effects of the project upon Minnesota’s natural resources and Native
American people (particularly the Anishinaabe), weigh heavily against granting a certificate of
need to a project that would establish a new pipeline corridor through Minnesota.?® | agree that
this finding is clearly and extensively supported by the record evidence.

b. Climate Change

That the oil transported and delivered by the proposed project will ultimately be consumed and
will release greenhouse gases is not in dispute.

The record reflects a possible range of greenhouse gas emissions resulting from the project,
depending on the level of displacement, but all of the possibilities in the range are substantial.
The ALJ found that the project would cause a significant incremental increase in life-cycle
emissions, and that that increase would have significant negative consequences for society.?’ |
agree that these findings are supported by the evidence. These substantial life-cycle emissions
are not inevitable, and it is state environmental and energy policy to act to avoid them.

c. The project is not consistent with Minnesota policy as established by the
Legislature

This project, which makes the transportation and consumption of fossil fuels easier and more
economical, is incompatible with the energy policies of Minnesota and should weigh heavily
against granting a certificate of need for this Project. The ALJ found that the carbon-intensive
nature of tar sands oil extraction, and the increased use and production of non-renewable fossil
fuels does not further Minnesota’s renewable energy and reduction of GHG emission goals set
forth in Minn. Stat. § 216C.05, subd. 2 and 216H.02, subd. 1.28 The likely effect of this project is

% See ALJ Report at Findings 1 876, and testimony of Nancy Schuldt.
% See ALJ Report at Findings 1 889:

27 See ALJ Report at Findings 1 675-76, 858, and 861 (accepting the EIS life-cycle greenhouse gas emissions for
the project, finding that incremental emissions will be 193 million tons of carbon dioxide emissions (CO2), totaling
$287 billion in social cost, that the emissions contribute to climate change, and that climate change has significant
negative consequences for society).

28 See ALJ Report at Findings 11 939-948 (finding the project inconsistent with state and other public policy
objectives).
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that, by promoting consumption of oil, it will thwart the aims and responsibilities of the state
established in many Minnesota energy and environmental policies.?

VI.  Minnesota and its citizens have legal alternatives, if needed, to address the dangers
of the existing line.

As | noted in deliberations in June 2018, the evidence in the record demonstrates the
deteriorating condition of existing Line 3. But the deteriorating condition of the existing Line 3
does not lead to a conclusion that the need criteria for the proposed project has been satisfied.
Minnesota clearly has legal means, and statutory authority to address the risks posed by the
existing pipeline to protect the environment and the public.

a. Minn. Stat. § 115E.02: Duty to Prevent Discharges

Minnesota law already places on Enbridge the responsibility for taking reasonable steps to
prevent a spill from Line 3. Under this law the continued operation of a failing pipeline, which
poses an unreasonable risk of a harmful spill that puts the public at risk, is not a reasonable
assumption. Rather, it should be assumed that Enbridge will take the steps it has a duty to take,
up to and including discontinuing use of the pipeline.

b. The Minnesota Environmental Rights Act
The state’s environmental rights act provides that

each person is entitled by right to the protection, preservation, and
enhancement of air, water, land, and other natural resources located
within the state and that each person has the responsibility to
contribute to the protection, preservation, and enhancement
thereof.%°

The statute gives citizens a right of action to “for declaratory or equitable relief in the name of
the state of Minnesota against any person, for the protection of the air, water, land, or other
natural resources located within the state . . . .”3! This provides a means for both the state and its
citizens to vindicate the right to protect land from pollution, impairment, or destruction.

29 See, e.g., Minn. Stat. § 116D.02, subs. 3, 9 and 16 (providing that to carry out the environmental policy of the
state, the state has the responsibility to discourage ecologically unsound practices, to minimize the environmental
impact of energy production and use, and to “reduce the deleterious impact on air and water quality from all sources,
including the deleterious environmental impact due to operation of vehicles with internal combustion engines in
urbanized areas”); and Minn. Stat. § 216B.03 (providing that the Commission shall set rates “to encourage energy
conservation and renewable energy use” to the maximum reasonable extent.).

30 Minn. Stat. § 116B.01.
31 Minn. Stat. § 116B.03, subd. 1.
32 q.
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c. Public Trust Doctrine

Another possible vehicle for ensuring that the public is not harmed by the deteriorating Enbridge
pipeline is a common law doctrine: the public trust doctrine. The public trust doctrine recognizes
a citizen’s right to compel the government to protect the environment, for the benefit of the
public. The Minnesota Supreme Court has recognized at least the basis for such a doctrine to
exist in Minnesota.®® The public trust doctrine may give the public still another mechanism to
ensure that the deteriorating Line 3 does not continue to pose risks to the public.

Given these legal mechanisms to protect the environment from continued operation of Line 3, it
is clear that the Commission need not accept that Enbridge’s commitment to continue using the
existing pipeline as a threat of certain public harm. The Commission has given an excess of
weight to this threat in its balancing of the factors in Rule 7853.0130, by failing to credit that that
the state and its citizens are not powerless to prevent Enbridge from risking harm to the
environment with its failing pipeline.

VIlI. Conclusion

This case is entirely about the law and the record evidence. The applicant has not, in my view,
met its burden of proof. Therefore, I believe that the evidence and the law do not support
granting the certificate of need.

The applicant has not provided a forecast of demand for Western Canadian crude oil and its
refined products as required by Minnesota law and rule. The forecast of supply that the applicant
relies upon in its models is not a forecast of demand. Overall the Applicant has not established
that the consequence of denial of a certificate of need would adversely affect adequacy,
reliability, or efficiency of energy supply to the applicant, to the applicant's customers, or to the
people of Minnesota and neighboring states.

Significant new information is available including:

* new information on climate and the urgent actions that will be taken to reduce the
consumption of fossil fuels, including reduced demand for oil and its refined
products;

* new information on electrification of transportation and its impact on demand for
oil and its refined products; and

» new information on the applicant’s actions to fundamentally change the way
capacity on the Mainline system is contracted and will likely materially affect
apportionment, upon which the Commission relied in the prior and current
decisions.

This information of dramatically changed circumstances has not been accounted for in the
applicant’s forecasts.

33 See State v. Kuluvar, 123 N.W.2d 699, 706 (Minn. 1963) (recognizing that the state holds natural resources in
trust).
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These changed circumstances constitute new, contested, material facts relevant to the
Commission’s certificate of need decision. The new information is clearly relevant to the pivotal
factor of “the accuracy of applicant’s forecast of demand for the type of energy that would be
supplied by the facility,” and to the energy supply question posed by Item A. Minnesota Rule
7829.1000 requires that in these circumstances the Commission “shall refer the matter to the
OAMH for contested case proceedings . . .” | therefore respectfully disagree with my colleagues’
conclusion that the Commission can reasonably grant a certificate of need, and certainly not
without, at a minimum, further contested case proceedings.

The Minnesota Court of Appeals recently held that the Minnesota Department of Natural
Resources erred by not holding contested case hearings in the face of new evidence.®* | believe
the Commission is making a similar error. The law, reinforced by the Minnesota Court of
Appeals in In re NorthMet, requires us to order a contested case. At a minimum, a new contested
case is required to develop the record regarding the substantial, material new information.

The scope of the contested case could be focused on the accuracy of the applicant’s forecast of
demand for the type of energy that would be supplied by the proposed facility. In addressing the
accuracy of the forecast, record development should include, at a minimum: (1) the potential
impact of new information on climate change and its impact on demand for oil and its refined
products; (2) the potential impact of new information on electrification of transportation and its
impact on the demand for oil and it’s refined products; (3) the potential impact of changes to the
applicant’s business plans, marketing, or contract structures; and (4) the potential impact of the
passage of time.

The Commission should be fully informed about the extent and consequences of these
developments before rendering a decision on the certificate of need. The Commission should
either deny the Certificate of Need or refer the matter to the Office of Administrative Hearings
for supplemental record development and analysis.

For these reasons, | respectfully dissent.

34 In re NorthMet Project Permit to Mine Application Dated December 2017, 2020 WL 130728, at *9-10 (Minn. Ct.
App. 2020), petition for further review filed February 12, 2020 (holding that the DNR’s decision to deny a
contested-case hearing was based on errors of law and unsupported by substantial evidence, and reversing and
remanding a permit decision to DNR to hold a contested case hearing in light of new evidence).
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In the Matter of the Application by Lakehead [SSUE DATE: August 5, 1998

Pipe Line Company, Limited Partnership, for

a Certificate of Need for a Large Petroleum DOCKET NO. PL-9/CN-98-327

Pipeline Facility ‘
ORDER GRANTING CERTIFICATE OF
NEED

PROCEDURAL HISTORY

L Initial Proceedings

On March 9, 1998, Lakehead Pipe Line Company, Limited Partnership (Lakehead), filed a
certificate of need application for approval to construct a large petroleum pipeline facility in
northwest Minnesota. This project fits the definition of “large energy facility” pursuant to
Minn. Stat. § 216B.2421, subd. 2(c). Under Minn. Stat. § 216B.243, Lakehead is required to
obtain a certificate of need prior to siting or construction of a large energy facility.

On March 11, 1998, Lakehead filed a supplemental explanatory letter concerning maintenance
of confidential information and an affidavit of mailing for the application.

On March 25, 1998, the Commission issued its ORDER ACCEPTING APPLICATION AS
SUBSTANTIALLY COMPLETE, accepting the Lakehead application.

On March 25, 1998, the Commission also issued its NOTICE AND ORDER FOR HEARING.
The Commission referred the matter to the Office of Administrative Hearings, which assigned
Administrative Law Judge (ALJ) Allan W. Klein to conduct contested case proceedings.

II. Parties and Representatives

Lakehead was represented in these proceedings by Paul W. Norgren, Lakehead Pipe Line
Company, 400 Lake Superior Place, 21 West Superior St., Duluth, MN 55802, and Leo G.
Stern, Fredrikson & Byron, P.A., 1100 International Centre, 900 Second Ave. South,
Minneapolis, MN 55402.

The Department of Public Service (the Department) was represented by Julia E. Anderson,
Assistant Attorney General, Suite 1200 NCL Tower, 445 Minnesota St., St. Paul, MN 55101.
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III.  The Stipulation of Facts

The parties stipulated to proposed Findings and Conclusions. The ALJ issued his own
Findings of Fact. Conclusions and Recommendation in the same general format and substance
as the stipulation.

IV.  Public and Evidentiary Hearings

Public and evidentiary hearings were held on June 10 and 11, 1998, in Thief River Falls,
Minnesota. One member of the public attended and participated in the hearings. No party
expressed opposition to the construction of the proposed facility.

On June 15, 1998, Lakehead filed a letter committing to pay appropriate fees assessed pursuant
to Minnesota Rules, part 7853.0210.

The ALJ issued his Findings of Fact, Conclusions and Recommendations on June 23, 1998.
V. Proceedings Before The Commission

The matter came before the Commission for consideration on July 23, 1998.

INDIN D CONCLUSI
L. Factual Background

Lakehead owns and operates an interstate common carrier crude petroleum and natural gas
liquids pipeline system in the Great Lakes region of the United States. Lakehead has
connected its system to the Interprovincial Pipe Line Inc. (IPL) pipeline system. The
combined systems cover approximately 3200 miles, connecting the Canadian coasts to the
Great Lakes region. Nearly all of the crude petroleum and natural gas liquids transported by
Lakehead are delivered to markets in the United States and eastern Canada.

Lakehead proposes to add approximately 68.6 miles of 36-inch outside diameter pipe parallel
to its existing pipelines in Minnesota in four separate segments. The addition would stretch
from where IPL’s new pipeline meets the North Dakota border to a point near Gully, in Polk
County, Minnesota. The new pipeline would permit the transport of crude petroleum and
other liquid hydrocarbons to Minnesota Pipe Line at Clearbrook, Minnesota, and points east.
In Minnesota, the new pipeline would cross Kittson, Marshall, Pennington, Red Lake and Polk
Counties, mostly within Lakehead’s existing right-of-way.

Lakehead proposes to begin construction on the new pipeline in September, 1998, and to place
the new pipeline in service in January, 1999.



II. Certificate of Need Criteria; ALJ's Findings

The criteria for granting a certificate of need are set forth in Minn. Stat. § 216B.243 and
Minn. Rules, parts 7853.0010-.0800.

Minn. Rules, part 7853.0130 states four criteria which must be met in order to establish need
for the proposed pipeline expansion.

A. The probable result of denial would adversely affect the future adequacy,
reliability, or efficiency of energy supply to the applicant, to the applicant's
customers, or to the people of Minnesota and neighboring states.

The ALJ noted that the demand for Lakehead’s transmission capacity exceeded its supply in 29
out of 36 months. Based on shipper forecasts supplied to Lakehead, the capacity shortfall is
expected to continue beyond the year 2010.

The ALJ found that the proposed expansion would bring advantages to the refining sector, the
general public and Lakehead. Advantages would arise from a broader and more stable supply
of crude oil at more predictable prices. The expansion would bring lower operating costs for
Lakehead, an increased tax base, more economic development and greater employment
opportunities for Minnesotans.

The ALJ found that L.akehead has not engaged in any promotional activities to increase the
demand for crude oil to be shipped through its pipeline system. To the contrary, the ALJ
found that Lakehead is engaging in substantial efficiency and conservation efforts. Despite
these efforts, Lakehead’s capacity shortfall would not be alleviated without a pipeline
expansion.

The ALJ also found that the proposed expansion would make efficient use of resources by
allowing the continuing demand for crude petroleum and natural gas liquids from western
Canada to be met by commodities transported by the safest and most efficient method.

B. A more reasonable and prudent alternative to the proposed facility has not
been demonstrated by a preponderance of the evidence on the record.

Lakehead identified four possible alternatives to its proposal: optimization of Lakehead's
existing pipelines without adding new pipelines; construction of lines other than those proposed
along existing routes; construction of an entirely new line to markets in Minneapolis and
Chicago; and use of truck transportation. Lakehead asserted that none of the four alternatives
was superlor to the proposed expansion.

At the Department’s request, Lakehead analyzed four additional alternatives: identifying
unused capacity in other pipelines; expansion of Lakehead’s pipeline along a different route;
use of rail transportation; and use of water transportation. Lakehead asserted that none of
these four alternatives was superior to the proposed expansion either.
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The ALJ looked at the size. type and timing of the proposed facility. comparative costs. effects
on the environment. and expected reliability of the proposed facility compared to alternatives.
The ALJ concluded that none of the proposed alternatives is a viable alternative to Lakehead's
proposed pipeline expansion.

C. The consequences to society of granting the certificate of need are more
favorable than the consequences of denying the certificate.

The ALJ found that Lakehead's proposed facility is consistent with overall state energy needs.
The ALJ found that the pipeline expansion would improve the reliability of Minnesota's crude
oil sources by increasing the efficient transport of oil from western Canada.

The ALIJ found that the proposed facility would have a limited, temporary impact on the
natural and socioeconomic environments of Minnesota. The ALJ noted that the pipeline
expansion would be constructed adjacent to Lakehead’s existing pipeline corridor and generally
within Lakehead’s existing right-of-way.

The ALJ stated that there was no evidence to suggest that the proposed expansion would have
any direct adverse impact on future development in the State of Minnesota.

Finally, the ALJ noted specific social benefits of the expansion, such as greater reliability of
supply, further employment opportunities, and an increased tax base for the affected counties.

D. It has not been demonstrated on the record that the design, construction, or
operation of the proposed facility will fail to comply with those relevant
policies, rules, and regulations of other state and federal agencies and local
governments.

The ALJ found that Lakehead has complied with or is in the process of complying with the
relevant policies, rules, and regulations of the various state agencies, federal agencies and local
governments which have jurisdiction over the proposed project. The ALJ noted that the
project is extensively regulated by the U.S. Department of Transportation, the Office of
Pipeline Safety, and the Federal Energy Regulatory Commission.

Based on the foregoing facts, the ALJ recommended that the Commission grant Lakehead’s
application.

III. Commission Analysis
A. The Certificate of Need
The certificate of need proceeding was conducted in compliance with relevant Minnesota

statutes and rules. The public was granted the opportunity to participate in a public hearing
conducted by the ALJ. No party expressed opposition to the proposed pipeline expansion.



The Department investigated the proposal. In that investigation the Department analyzed both
Lakehead’s proposed alternatives to the expansion and the Department's own alternatives.
After analysis. the Department stated that no alternative was more cost-effective or beneficial
than the proposal. The Department concluded that the proposed pipeline was reasonable and
necessary.

In order to demonstrate agreement on all material facts, the Department and Lakehead
submitted proposed findings of fact and conclusions of law to the AL]. The ALJ accepted the
stipulated findings and conclusions but also conducted a full evidentiary hearing. After taking
testimony, receiving exhibits, and conducting full proceedings, the ALJ adopted findings and
conclusions which were like in form and substance to the parties’ proposed version. The
ALJ's Findings of Fact, Conclusions and Recommendation presented a thorough analysis of
the proposal under relevant statute and rule criteria.

Having examined the full record and provided an opportunity for all parties to address the
Commission, the Commission now agrees with the ALJ that granting a certificate of need for '
Lakehead's proposed expansion is reasonable and necessary. The Commission adopts the
ALJ's findings of fact and conclusions of law. The Commission will grant Lakehead’s
petition.

B. Payment of Fees

Minn. Rule, part 7853.0210, subpart 3 states that no certificate shall be issued until all fees
owed by the applicant are paid in full. At this time, it is impossible to calculate the applicant's
fees because further information must be obtained from the ALJ, the Department, the Office of
Attorney General and the Commission. Lakehead has stated that a delay in granting the
certificate would significantly delay construction of the facility. Lakehead has expressed its
full commitment to payment of the fees when their assessment is complete.

Minn. Rules, part 7830.4400 states that the Commission may grant a variance if the following
criteria are fulfilled:

1. Enforcement of the rule would impose an excessive burden upon the applicant or other
affected by the rule;

2. Granting of the variance would not adversely affect the public interest; and
3. Granting of the variance would not conflict with standards imposed by law.

The Commission finds that the criteria of Minn. Rules, part 7830.4400 have been fulfilled and
a variance to Minn. Rules, part 7853.0210 should be granted. Enforcement of the rute would

impose an excessive burden on Lakehead by delaying pipeline construction before the onset of
winter. Since Lakehead has assured the Commission of full payment the public interest should
not be adversely affected. Granting the variance would not conflict with standards imposed by



law. To the contrary, the Commission has previously granted a variance to this rule under
similar circumstances.'

Therefore, the Commission will grant Lakehead a variance to the fee payment provision of
Minn. Rules, part 7853.0210. subpart 3. Lakehead will be required to pay all applicant's fees
when they have been fully assessed.

RDER
1. The Commission grants Lakehead a certificate of need for its proposed pipeline
expansion.
2. Lakehead is granted a variance to Minn. Rules, part 7853.0210, subpart 3 to allow the

granting of the certificate of need prior to full payment of applicant's fees. Lakehead
shall pay all applicant's fees when they are fully assessed.

3. This Order shall become effective immediately.

BY 0 ER OF T%MISSION

Haar
Execunve Secretary
(SEAL)

This document can be made available in alternative formats (i.e., large print or audio tape) by
calling (651) 297-4596 (voice), (651) 297-1200 (TTY), or 1-800-627-3529 (TTY relay service).

'See, for example, In the Matter of the Application by Lakehead Pipe Line Company,

ership, fo ificate eed La etroleu ipeli acility, Docket
No. PL-9/CN-93-1244, ORDER GRANTING CERTIFICATE OF NEED (April 20, 1994); In
t at f the Applicati innegasco, a Division of No Ene . fora

Certification of Need for a Large Liquefied Gas Storage Facility, Docket No. G-008/CN-95-
514, ORDER GRANTING CERTIFICATE OF NEED (September 12, 1996).
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STATE OF MINNESOTA)
)88
COUNTY OF RAMSEY )

AFFIDAVIT OF SERVICE

I, Jessie Schmoker, being first duly sworn, deposes and says:

That on the 5™ day of August, 1598 she served the attached

Order Granting Certificate of Need.

MNPUC Docket Number: PL-9/CN-98-327

XX By depositing in the United States Mail at the City
of St. Paul, a true and correct copy thereof,
properly enveloped with postage prepaid

- XX By personal service

XX By inter-office mail

to all persons at the addresses indicated below or on the attached list:

Commissioners

Carol Casebolt

Peter Brown

Ginny Zeller

Dan Lipschultz

Eric Witte

Dennis Ahlers

Janet Gonzalez

David Jacobson

Al Bierbaum

Mary Swoboda

Jean Dawson

Legislative Reference Library
Kathy Brengman - DPS
Jeff Oxley - OAG

Scott Wilensky - RUD/AG

Subscribed and sworn to before me,

a notary public, thisfﬂf day of

_éééz%;zgzafz, 1998.
—

N MARY E.REID
) FOTARY PUBLIC - MINNESOTA
4/ \y Comm. Exp. Jan. 31, 2000



BEFORE THE MINNESOTA PUBLIC UTILITIES COMMISSION

Gregory Scott Chair
Edward A. Garvey Commissioner
Marshall Johnson Commissioner
LeRoy Koppendrayer Commissioner
Phyllis A. Reha Commissioner
In the Matter of the Application by Lakehead ISSUE DATE: December 18, 2001
Pipe Line Company, Limited Partnership for a
Certificate of Need for a Large Petroleum DOCKET NO. PL-9/CN-01-1092
Pipeline Facility

ORDER GRANTING CERTIFICATE OF
NEED AND VARYING FEE PAYMENT
RULE

PROCEDURAL HISTORY

I. Initial Proceedings |

On July 17, 2001, Lakehead Pipe Line Company, Limited Partnership (Lakehead or the Company)
filed an application for a certificate of need to construct a large petroleum pipeline facility in

- northern Minnesota. On August 7, 2001, the Commission issued an Order finding the application
substantially complete and referring the case to the Office of Administrative Hearings (OAH) for
contested case proceedings. That office assigned Administrative Law Judge Beverly Jones
Heydinger to conduct contested case proceedings.

On September 19, 2001, the Commission issued an Order extending a rule deadline for beginning
public hearings in the case. The Commission concurred with the Administrative Law Judge and
the parties that the process would be better served by delaying public hearings until the
Environmental Quality Board had completed a planned series of informational meetings in the
affected counties.

On November 19, 2001, the Administrative Law Judge filed her report and recommendations in
the case.

On November 21, 2001, Lakehead filed a letter giving its unconditional commitment to paying all
regulatory fees it incurred during the proceeding.

1 34165557



II. The Parties and their Representatives

There were two parties to this proceeding, the Company and the Minnesota Department of
Commerce. The Company was represented by Kevin Walli, Fryberger, Buchanan, Smith &
Frederick, P.A., 386 North Wabasha Street, Suite 1190, St. Paul, Minnesota 55102. The
Department of Commerce was represented by Peter R. Marker, Assistant Attorney General,
525 Park Street, Suite 200, St. Paul, Minnesota 55103.

III.  Public and Evidentiary Hearings

The Administrative Law Judge (ALJ) conducted combined public and evidentiary hearings in
Bemidji on October 24, 2001 and in Grand Rapids on October 25, 2001. Two members of the
public attended the hearing in Bemidji and four members of the public attended the hearing in
Grand Rapids. No member of the public at either hearing opposed granting the certificate of need.

IV.  The Parties’ Stipulation and the ALJ’s Report
The Department of Commerce (the Department) supported granting the proposed certificate of
need. The Department and the Company stipulated to proposed findings and conclusions, which

the ALJ found were the same in substance and general format as her own findings and
. conclusions.

On November 19, 2001, the ALJ filed her Findings of Fact, Conclusions and Recommendation.
She found that the Company had demonstrated need for the facility under the criteria set forth in

statute and rule, and she recommended granting the requested certificate of need.

No person or party filed exceptions to the ALTs Findings of Fact, Conclusions and
Recommendation.

V. Proceedings Before the Commission

On December 13, 2001, the case came before the Commission.

FINDINGS AND CONCLUSIONS
VI.  Factual Background

Lakehead owns and operates an interstate common carrier crude petroleum and natural gas
liquids pipeline system in the States of North Dakota, Minnesota, Wisconsin, Michigan, Illinois,
Indiana, and New York. This system delivers approximately 75% of the crude petroleum refined
in Minnesota and 100% of the crude petroleum refined in Wisconsin.



The Company regularly prepares forecasts of future demand for its services. Its most recent
forecast projects that its system will have a capacity deficit for each year from 2003 through
2010. Such capacity deficits, which also occurred during portions of 1997, 1998, and 1999,
would require it to apportion its capacity among shippers tendering petroleum and natural gas
liquids for transportation and delivery. To avoid having to appottion its capacity, the Company
proposes to expand its facilities in Minnesota.

It proposes to construct approximately 97 miles of new 36-inch, underground pipeline, in five
segments, running through the counties of Clearwater, Beltrami, Cass, Itasca, St. Louis, and
Carlton. The new pipeline would run parallel to the existing pipeline and would lie within the
existing right-of-way, except at a few points at which the existing right-of-way would have to be
widened. The proposed expansion would increase the system’s capacity by an annual average of
approximately 147,800 barrels per day.

The Cdmpany proposed to begin pre-build construction in December 2001 and to have the new
pipeline in service by June 2003.

VII. ALJ’s Findings on Certificate of Need Criteria

The criteria for granting a certificate of need are set forth in Minn. Stat. § 216B.243 and Minn.
Rules, chapter 7853. Minn. Rules, part 7849.0120 provides four criteria which must be met to
establish need for the proposed facility.

A, The probable result of denial would adversely affect the future adequacy,
reliability, or efficiency of energy supply to the applicant, to the applicant’s
customers, or to the people of Minnesota and neighboring states.

The ALJ found that the new facilities proposed by the Company would increase the adequacy
and reliability of Minnesota’s supplies of crude oil and natural gas liquids. She found that the
new facilities would help protect against future interruptions of supply. She found that they
would contribute to ensuring the efficient pricing of refined products and competing energy
sources. :

B. A more reasonable and prudent alternative to the proposed facility has not .
been demonstrated by a preponderance of the evidence on the record.

The Company identified three alternatives to the proposed pipeline expansion — optimizing the
efficiency and capacity of its existing system, constructing a new pipeline instead of expanding
the existing pipeline, and using alternative modes of transportation, such as truck or water
transport. The Department also asked the Company to analyze three other alternatives — using
other companies’ pipelines, expanding its own pipeline system via a different route, and using
rail transportation.



The ALJ found that none of the alternatives were as prudent or as reasonable as the Company’s
proposal. She found that

. the existing system was already operating at essentially its maximum capacity;

. truck transport was more expensive and less safe than pipeline transport;

. water transport was not feasible due to the location of some delivery points;

. the location of other companies’ pipelines did not meet Minnesota’s needs;

. using a new route would involve more expense, delay, and environmental impact
than using the existing route;

. rail transport was not feasible due to infrastructure deficits.

C. The consequences to society of granting the certificate of need are more

favorable than the consequences of denying the certificate.

The ALJ found that the proposed system expansion was the least expensive way to meet
reasonably foreseeable future need. She found that this proposal, using existing rights-of-way
and laying new pipeline parallel and adjacent to existing pipeline, would minimize
environmental impacts. She found that all feasible alternatives to the proposed system expansion
would be more intrusive and costly in their environmental and socioeconomic effects.

She found that the Company’s proposal was safer and promised greater reliability than any of the
alternatives. She found that the proposal was consistent with and in the best interests of
Minnesota’s overall, statewide energy needs.

D. It has not been demonstrated on the record that the design, construction, or
operation of the proposed facility will fail to comply with those relevant
policies, rules, and regulations of other state and federal agencies and local
governments.

The ALJ found no evidence that Lakehead would fail to comply with applicable regulatory
requirements in any jurisdiction. She noted that the pipeline system is extensively regulated by
the United States Department of Transportation and its Office of Pipeline Safety, as well as by
the Federal Energy Regulatory Commission.

VIII. Commission Action

A. Certificate of Need Granted
The Commission has examined the full record in this case, and its reading of the evidence leads
to the same findings and conclusions reached by the Administrative Law Judge. The
Commission concurs in and adopts the Administrative Law Judge’s findings and conclusions,

which are attached and incorporated herein. The Commission will grant the requested certificate
of need based on those findings and conclusions.
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B. Fee Payment Rule Varied

Under Minn. Rules, part 7853.0210, subp. 3, certificates of need are not to be issued until all
regulatory fees owed by the applicant are paid in full. At this time, it is impossible to calculate
Lakehead’s final fees, because final time records are not yet available from the Office of
Administrative Hearings, the Department of Commerce, the Office of the Attorney General, and
Commission staff.

Lakehead wishes to begin pre-build construction immediately, asks that the certificate be issued
immediately, and has filed an unconditional commitment to paying all regulatory fees it has

incurred during this proceeding.

Under Minn. Rules 7829.3200 the Commission may vary any of its rules upon making the
following findings: - '

(1) enforcing the rule would imposé an excessive burden upon the applicant or
others affected by the rule;

(@) granting the variance would not adversely affect the public interest; and
3) granting the variance would not conflict with standards imposed by law.

The Commission will vary Minn. Rules 7853.0210, subp. 3 and issue the certificate of need
today, based on the following findings:

) enforcing the prepayment requirement would impose an excessive burden on the
' Company and others who will benefit from the system expansion by delaying
construction, thereby delaying the in-service date of the system expansion;
2) varying the prepayment requirement would not adversely affect the public interest,
which is adequately protected by the company’s unconditional commitment to pay

. all regulatory fees incurred in the course of this proceeding;

3) varying the prepayment requirement would not conflict with any statutory or other
legal requirement.

The Commission will so order.

ORDER

1. The Commission accepts and adopts the findings and conclusions of the Administrative
Law Judge, which are attached and incorporated herein.



2. The Commission grants the certificate of need requested by Lakehead Pipe Line
Company, Limited Partnership.

3. The Commission varies Minn. Rules, part 7853.0210, subpart 3 and accepts Lakehead’s
unconditional commitment to pay all regulatory fees incurred in the course of this '

proceeding.
4. This Order shall become effective immediately.
R OF THE_ COMMISSION
W.
Executive Secretary
(SEAL)

This document can be made available in alternative formats (i.e., large print or audio tape) by
calling (651) 297-4596 (voice), (651) 297-1200 (TTY), or 1-800-627-3529 (TTY relay service).
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Attachment #2

RECEiVED STATE OF MINNESOTA

NOV 2 0 2001 OFFICE OF ADMINISTRATIVE HEARINGS
UNREICUTLTES COMISSON  FOR THE PUBLIC UTILITIES COMMISSION

In the Matter of the Application of _ MNPUC Docket No. PL9/CN-01-1092
Lakehead Pipe Line Company, . OAH Docket No. 15-2500-14441-2
Limited Partnership for a Certificate :

of Need for a Large Energy Facility

Within the State of Minnesota
FINDINGS OF FACT,

CONCLUSIONS AND
RECOMMENDATION

The above-entitled matter came on for hearing before Beverly Jones Heydinger,
Administrative Law Judge, on October 24, 2001, in Bemidji, Minnesota, and October
25,2001, in Grand Rapids, Minnesota. Paul W. Norgren, Supervisor, Right-of-Way and
Project Specialist for Lakehead Pipe Line Company, Limited Partnership (now known
as Enbridge Energy, Limited Partnership), 400 Lake Superior Place, 21 West Superior
Street, Duluth, MN 55802 and Kevin T. Walli, Fryberger, Buchanan, Smith & Frederick,
P.A., 386 No. Wabasha Street, Suite 1190, St. Paul, MN 55102, appeared on behaif of
the Applicant Lakehead Pipe Line Company, Limited Partnership (“Lakehead” or “the
Company”). Peter R. Marker, Assistant Attorney General, 525 Park Street, Suite 200,
St. Paul, MN 55103, appeared on behalf of Intervenor, the Department of Commerce.
James Alexander, Assistant Attorney General, NCL Tower, Suite 1100, 445 Minnesota
Street, St. Paul, MN 55101, appeared on behaif of the Public Utilities Commission.

Two members of the public attended the hearing at Bemidji and four members of
the public attended the hearing at Grand Rapid_s. The record closed on October 25,

2001. .

NOTICE IS HEREBY GIVEN that pursuant to Minn. Stat. § 14.61, and the Rules
of Practice of the Public Utilities Commission and the Office of Administrative Hearings,
exceptions, if any, by any party adversely affected must be filed within 15 days of the
mailing date hereof with the Executive Secretary, Minnesota Public Utilities
Commission, 121 Seventh Place East, Suite 350, St. Paul, MN 55101-2154.
Exceptions must be specific, stated separately, and numbered. Proposed Findings of
Fact, Conclusions and Order should be included, and copies thereof shall be served
upon all parties. If desired, a reply to exceptions may be filed and served within 10
days after the service of the exceptions to which the reply is made. Oral argument
before a majority of the Commission will be permitted to all parties adversely affected
by the Administrative Law Judge’s recommendation who request such argument. Such
request must accompany the filed exceptions or reply, and an original and 15 copies of
each document should be filed with the Commission.



The Minnesota Public Utilities Commission will make the final determination of
the matter after the expiration of the period for filing exceptions as set forth above, or
after oral argument, if such is requested and held.

FURTHER NOTICE IS HEREBY GIVEN that the Commission rhay, at its own
discretion, accept or reject the Administrative Law Judge’'s recommendation and that
the recommendation has no legal effect unless expressly adopted by the Commission

as its final order.
STATEMENT OF ISSUE

Has the Company satisfied the statutory and rule requirements to justify the
issuance of a Certificate of Need for its proposed pipeline expansion?

Based upon all of the proceedings herein, the Administrative Law Judge makes
the following:

FINDINGS OF FACT

Procedural Historv and Parties

1. On March 26, 2001, Lakehead Pipe Llne Company, Limited Partnership
(“Lakehead" or the “Company”) indicated its intent to seek a certificate of need
application for approval to construct a large petroleum pipeline facility in northern
Minnesota. In anticipation of that filing, Lakehead sought an exemption from certain
application requirements pursuant to Minn. Rules part 7853.0200, subp. 8. The
Commission granted the exemption.’ :

2. On July 17, 2001, Lakehead submitted its certificate of need
application.? The commission determined that this project fit the definition of “large
energy facility” pursuant to Minn. Stat. § 216B.2421, subd. 2(3). The Commission
required Lakehead to obtain a certificate of need before siting or building a large energy
facility, under Minn. Stat. § 216B.243.°

3. On July 18, 2001, the Commission issued its NOTICE OF COMMENT
PERIOD ON THE COMPLETENESS OF LAKEHEAD'S CERTIFICATE OF NEED
APPLICATION, which provided a July 24 ,2001 deadline for filing written comments on
the completeness of Lakehead’s application.*

4. On July 24, 2001, the Minnésota Department of Commerce (the
“Department”) filed comments stating that based on its review, and consistent with the

! In the Matter of a Request by Lakehead Pipe Line Company for an Exemption from Filing Trade Secret Data,
Docket No. PL-9/CN-01-398 ORDER (April 20, 2001).

" . 2 Exhibit 3 is a copy of the Application.

* Order Accepting Application As Substantially Complete, and Notice and Order for Hearing, PL-9/CN-01-1092,
August 7, 2001.
‘1d.



Commission-authorized ‘exemptién, Lakehead had met the filing requirements for
completeness.®

5. On August 7, 2001, the Commission issued an order accepting the
application as substantially complete in accordance with Minn. Rules part 7829.0220
and order for hearing, referring the matter to the Office of Administrative Hearings for a
contested case proceedings. The matter was assigned to Administrative LLaw Judge
Allan W. Klein for hearing. The Department of Commerce was designated to
investigate the reasonableness of granting a certificate of need to the company.

6. The Administrative Law Judge held a pre-hearing conference on August
29, 2001. The pre-hearing conference was held before Allan W. Klein, Administrative
Law Judge and Beverly Jones Heydinger, Administrative Law Judge. The matter was
re-assigned to Administrative Law Judge Beverly Jones Heydinger for hearing.®

7. On September 4, 2001, the Administrative Law Judge issued a pre-
hearing order.”

, 8. The Department was granted permission to intervene in this matter as a
party. The Department has investigated the reasonableness of granting a certificate of

need to the company.®

9. The pre-hearing order set public and evidentiary hearings on October
24, 2001 at 7:00 p.m. in Bemidji, Minnesota and on October 25, 2001 at 10:00 a.m. in

Grand Rapids, Minnesota.®

10. On August 13, 2001, the Commission’s Order Accepting Application as
Substantially Complete, and Notice and Order for Hearing were published in the
Minnesota State Register.™

11. On October 1, 2001, the EQB’s Notice of Hearings was published in the
EQB Monitor." On September 21, 2001, the Company distributed copies of a notice of
public informational meetings to owners of property over and through which the pipeline
would pass. In addition, on October 1, 2001, the notice of public meetings was sent to
the chairman of the county boards for each of the six counties over and through which

the proposed pipeline would pass.™

12. The Company represents that p'ublic informational meetings were held
by the Minnesota Environmental Quality Board (EQB) in each of the six counties to
address the Company’s application for partial exemption from pipeline route selection

S Id.

® First Prehearing Order, September 4, 2001.
7 lg-; )
*Id.

°1d.

26 S.R.186-189.

" Vol 25, No. 20, at 2.

** Affidavit of Paul W. Norgren.



procedures pursuant to rulés profnulgéted under Minn. Stat. § 1161.015. The EQB
meetings were held according to the following schedule:

Clearwater County ~ October 16, 2001
Beltrami County October 16, 2001
Cass County October 17, 2001
Itasca County , October 17, 2001
St. Louis County October 18, 2001
Carlton County October 18, 2001

A total of 37 members of the public attended these EQB meetings.

13. Display advertisements giving notice of the public hearing were
published in the following newspapers on the following dates:" .
Newspaper ' Publication Date
Bagley Farmers Independent, Bagley, MN 9/26/01
Bemidji Pioneer, Bemidji, MN 9/26/01
Cass Lake Times, Cass Lake, MN 9/27/01
. Cloquet Journal, Cloguet, MN ‘ - 9/28/01
Duluth News-Tribune, Duluth, MN 9/26/01
Gonvick Leader Record, Gonvick, MN 9/25/01
Grand Rapids Herald Review, Grand Rapids, MN 9/26/01
Mcintosh Times, Gonvick, MN 9/26/01
Minneapolis Star Tribune, Minneapolis, MN 9/26/01
St. Paul Pioneer Press, St. Paul, MN 9/26/01
14. The parties have stipulated to Findings and Conclusions in the same

general format and substance as these Findings and Conclusions.

The Applicant and the Project

15. Lakehead Pipe Line Company, Limited Partnership (“Lakehead”) owns
and operates an interstate common carrier crude petroleum and natural gas liquids
pipeline system in the States of North Dakota, Minnesota, Wisconsin, Michigan, lllinois,
Indiana and New York. This pipeline system offers interstate transportation services to
any shipper of crude petroleum and natural gas liquids who request such services,
provided that the commodities tendered for transportation satisfy the conditions and
specifications contained in the applicable tariff filed with the Federal Energy Regulatory

Commission.™

16. The Lakehead System is connected to the Enbridge Pipelines, Inc.
pipeline system. Together, these systems constitute the world’s fongest liquids pipeline

13 Affidavits of Publication are included in the Record.
* Application § 7853.0230 at 1.



covering approximately 3,200 miles from western Canada through the Upper and Lower
Great Lakes region of the United States to Sarnia, Ontario in eastern Canada with
laterat lines to Nanticoke, Ontario and Buffalo, New York.'s

17. The pipeline system consists of approximately 3,200 miles df pipe with
diameters ranging from 12 inches to 48 inches, 63 pump station locations, with a total
of 667,000 mstalled horse power and 56 tanks with the capacity of approximately 10

million barrels

18. The Company proposes five separate route segments of approximately 97
miles of 36-inch outside diameter pipe primarily within Lakehead' s existing right-of-way
and parallel to existing pipelines on Lakehead's multi-line right easements in the
counties of Clearwater, Beltrami, Cass, Itasca, St. Louis and Carlton. The: five
separate route segments begin at Clearbrook, Minnesota (Mile ost 908) and continue
to the Wisconsin border with Carlton County. The new pipeline will become part of the
existing pipeline facility and will be used to transport crude petroleum and other liquid
hydrocarbons to delivery points east of Clearbrook, Minnesota. The estimated cost of
the proposed new plpellne segments and two associated pump stations for line 4 is
approximately $126 million."”

19. Pending regulatory approval, the Company plans to commence pre-build
winter construction in December, 2001 and have the pipeline in service by June, 2003.
Integration of the new pipeline segments into Lakehead's system will increase the .
system’s capacity by approximately 147,800 barrels per day on an annual average.™

20. The new pipeline will cross the Minnesota counties of Clearwater,
Beltrami, Cass, ltasca, St. Louis and Carlton. It will be constructed adjacent to the
Company'’s existing pipeline corridor. No additional right-of-way will be needed, except
that the Company will need wider easements on a few parcels.™ \

21. Minn. Stat. § 216B.243 and Minnesota Rules part 7853.0130 set forth the
criteria which must be met to establish need for the proposed pipeline expansion.

22, Through the interconnection with Lakehead's facilities at Clearbrook,
Minnesota, approximately 75% of the crude petroleum for refining in the State of
Minnesota is provided.®®  Specifically, the Lakehead system makes deliveries at
Clearbrook, Minnesota to Minnesota Pipeline Company’s system. That system serves
the refineries located in the Twin Cities area. Thus, Minnesota is largely dependent on
the reliable supply of crude oil through Lakehead's system.?’

Long-range enerqy demand

P Id. at. 2.

16 1d.

' Application § 7853.0230 at 3.
13 Id

19 Id

2 Application § 7853.0240 at l
2 Application § 7853.0250 at 1.



23.  The current annual capacity of the Company's system is approximately
1.84 million barrels per day. Pipeline capacity was apportioned for portions of 1997,
1998 and 1999. Although current facilities have proven adequate to meet demand for
transportation service in 2000 and 2001, the Company forecasts a capacity shortfall
and the resumption of apportionment between 2003 and 2010.%

24, The Department has carefully reviewed the Company’s forecasts of
demand for capacity on its system and has determined that the forecasts are

reasonable.?

- 25, The advantages to the producing sector of the proposed expansion
include higher cash flow, additional cash reserves and corresponding expansion of
production from existing reserves and investment in new technologies which could curb
future production declines.?* '

26. The advantages to the refining sector of the proposed expansion of the
system’s capacity include a broader choice of supply of crude oil and the availability of
a stable source of supply at a predictable price.?® -

27. The advantages to the general public of the proposed expansion of the
system'’s capacity are expected to include continued access to economical and reliable
supplies of western Canadian crude oil, which reduces the risk of supply interruptions in
the future from other, less stable, sources of supply. The expansion will also contribute
to the state and local tax base, will create temporary and permanent employment
opportunities and foster stable employment for Minnesota residents, and will provide
associated economic benefits to communities near the pipeline system and to the state

as awhole. %

28. Even if the forecast throughput were to decline, which is unlikely given the
reasonableness of the forecast, the expansion facilities would enable the system to
increase the viscosity limit of heavy crude oil blends transported on the system and to
reduce costs associated with power requirements.?’

Conservation Programs

29. The Company has engaged in substantial activities to meet energy
efficiency and conservation goals, including the installation of variable frequency
induction motor drives to minimize energy consumption at pumping stations, utitization
of larger diameter pipe, purchase of high efficiency pumps and motors at a premium
initial cost in order to conserve on energy requirements over the long-term, negotiation
of electrical service agreements which maximizes the use of off-peak (lower cost)

*2 Application Schedule 7853.0240-A; Rakow testimony at 10-11.

2 Rakow testimony at 11-12.
* Application § 7853.0240 at 3.
B 1d.

% A_pplication §§ 7853.0240 at 4, 7853.0270 at 2-3; Gross testimony at 6-7.
?” Application § 7853.0240 at 5.



power and the use of DRA to reduce flow turbulence and pressure loss between
stations.?® ‘

Effects of Company Promotional Practices

30. The Company has not engaged in any promotional activities to increase
the demand for crude oil to be shipped through its pipeline system.*

Effect of Proposed Facility on Efficient Use of Resources

31. The proposed expansion of the Company’s pipeline system will allow the
continuing demand for crude petroleum and natural gas liquids to be supplied from
western Canada and transported in the safest and most efficient way to the Upper
Midwest.” In addition, the denial of a certificate of need would adversely affect the
economic efficiency of future crude oil supplies in the region. This could increase the
consumer’s costs of refined products and the cost of compéting energy sources.

32. Approval of the certificate of need will help ensure that Minnesota and
neighboring states have adequate supply and efficiently priced oil supplies and refined
products.* .

Alternatives to Applicant’s Proposal®

33. The Company has identified several possible alternatives to its proposal.®

34. The first alternative is to optimize existing pipelines without addition of
new lines. The Company has done this by such activities as adding Drag Racing Agent
(DRA) and using line pressures approaching their actual maximum pressure limit.*

35. A second alternative is to construct a different, new pipeline. The
Company’s evaluation of this alternative took into account the many factors that led to
its decision to expand on the existing route. These included the ability to use existing
48-inch sections of pipe, existing pump stations and electrical infrastructure, and use of
existing right-of-way.* | R

36.  The third alternative is to use alternative modes of transportation, such as
truck transport. The use of crude oil tanker trucks involves significant capacity

** Application § 7853.0260 at 1-5.

** Application § 7853.0250 at 3.

*® See Application § 7853.0240 at 2-5.

3! Rakow testimony at 9-10.

32 Rakow testimony at 9.

* Minn. Rules 7853.0130(B); Minn. Stat. § 216B.243, subd. 3(7).

* Application §§ 7853.0600 at 2; 7853.0540 at 2-5; Addendum to Gross testimony — response to Department of
Commerce Request for Information MDG-2.

% Application § 7853.0540 at 2. '

°¢ Application § 7853.0540 at 2-4.



limitations and imposes significant costs for transportation, fuel consumption and impact
on transportation (highway) infrastructure.”

37. In addition to the alternatives identified by the Company, the Department

~ of Commerce requested that the Company analyze additional alternatives. First, the
applicant was asked to investigate the availability of existing alternative pipelines. The
applicant demonstrated that no other pipeline system exists geographically that can
provide the economic benefits of delivering western Canadian crude to the market that
Lakehead'’s system serves. Second, the applicant was asked to investigate the viability
of expanding of the Lakehead system along a different route than the one proposed.
The applicant demonstrated that the time, expense, and environmental impact of a
different route would be greater than the applicant’'s proposal. The applicant’s proposal
uses existing facilities more fully. Third, the applicant investigated using rail
transportation. Rail transportation faces many of the limitations of truck transportation.
‘In addition, the large terminal and transfer facilities which would be required at each
end of the line do not exist and there are insufficient leased tanker cars to meet
demand. Two major railroads were contacted to determine shipping rates for crude oil
and both declined to provide rates. The applicant also considered the option of water
transportation. There are no navigable waterways linking the supply area (western
Canada) and the primary demand areas (Great Lakes region refining and eastern

Canada).

Ability of Other Facilities to Meet Future Demand

38. No evidence in the record suggests that an alternative, not requiring
certificates of need, could meet the anticipated future demand.

39. None of the identified alternatives to the proposed expansion is superior
" to the applicant’s proposed expansion. The proposed expansion is the best choice.*

Cost of Proposed Facility Compared to Costs of Alternatives

40. The proposed facility is less expensive than any of the alternatives except
maximizing use of existing pipelines. That alternative has already been implemented
and cannot satisfy the increased demand. '

Effect of Proposed Facility on Environments Compared to Alternatives

41, The external benefits of the proposed facility outweigh the external costs
of the proposed facility to the natural and socioeconomic environments. By laying an
additional pipeline within the Company’s existing right-of-way, parallel and adjacent to
other existing pipelines, the Company will minimize the impact of its expansion. The
Company has developed its construction practices to minimize any negative effects on
the land, persons, and communities in the vicinity of the expansion. The alternatives
that involve substantial construction would be at least as intrusive as the proposed

37 Application § 7853.0540 at 4-5.
** Gross testimony Exhibit MDG-2:
* Gross testimony at 5.



facility. ~ The alternatives that do not involve construction produce a substantial,
ongoing impact on the natural and socioeconomic environments by introducing heavy
and continual tanker truck or raifroad traffic through the communities along the routes to
the major refinery facilities.*°

Expected Reliability of Proposed Facility Compared to Alternatives

42, The proposed facility would be at least as reliable as any of the
alternatives that involve transportation of petroleum through a pipeline system. Those
alternatives that do not use pipelines are likely to be substantially less reliable. Tanker
trucks would be subject to breakdowns and inability to meet schedules for any number
of reasons, would substantially increase the wear and tear upon the roads upon which
they would travel, and would be wvulnerable to adverse.weather conditions, road
_ conditions, and other problems. Use of rail has many of the same dfawbacks. In

contrast, the proposed 36-inch pipeline loops represent a safer, more stable and
efficient form of transportation for crude petroleum from western Canada.*' ‘

43. None of the proposed alternatives is a viable alternative to the Company’s
proposed pipeline expansion.

Comparison of the Consequences of Granting the Certificate of Need with the
Consequences of denying the Certificate of Need.#

State Energy Needé

44, The Company’s proposed facility is consistent with overall state energy
needs. The Company’s existing facility cannot meet the demands of its shippers, and
the Company’s proposal is the most efficient way to meet the shippers’ excess demand.
The overall energy needs of the state are best served by meeting its current and future
energy needs using the most efficient alternative. The pipeline would improve the
reliability of Minnesota's crude oil sources by increasing the amounts of crude oil that
could efficiently be transported in to the state from western Canadian supplies.
. Reliability would also be improved because the refineries in this geographic area would
be assured of a more stable supply from the shippers in western Canada.*®

Impact on Natural and Socioeconomic Environments

45, The Company'’s proposed expansion will have a limited, temporary impact
on the natural and socioeconomic environments in Minnesota. The pipeline expansion
will be constructed adjacent to the existing pipeline corridor and within the existing right-
of-way, except in a few circumstances where greater right-of-way width is needed. The
addition of another pipeline in an existing right-of-way paralle! to other existing lines will
have little permanent effect on the property values of affected landowners. If there is
an impact, it will occur during the construction process. The Company has developed

“ Application § 7853.0600 at 1-3.

“ Application § 7853.0540 at 1-5,

** Minn. Rules § 7853.0130(C); Minn. Stat. § 216B.243(3), (5), and (6).
* Application § 7853.0240 at 1-2; Rakow testimony at 13.



construction practices to minimize such impact. The Company has agreed to
~ compensate the landowners for any damages resulting from construction. No residents
will be required to relocate during pipeline construction.*

46. The Company has applied to the Minnesota EQB for a pipeline routing
permit. (EQB Document #01-24-PRP-LAKEHEAD). The Company's proposal shows
that the Company intends to undertake all reasonable efforts to minimize any temporary
negatlve effect on natural and socioeconomic environments caused by the construction

process.*®
Effects on Future Development -

47. There is no evidence to suggest that the proposed facility will have any
substantial direct impact on future development in the state of Minnesota.*® The
proposed facility will meet current and future demands for crude oil in the state in an
efficient manner. This may improve the opportunities for future development by
enhancing the reliability and cost-effectiveness of western Canadian crude oil as a
source of energy in Minnesota. However, there is no evidence that the proposed facility
will directly induce any specific development.

Socially Beneficial Uses of the Output of the Proposed Facility

48. The proposed pipeline expansion will be socially beneficial because it will
improve the reliability of crude oil supplies from a North American source” As
discussed in paragraph 27 above, expansion may create additional temporary and
permanent employment opportunities for Minnesota residents, an increased tax base
for the affected counties, and associated economic benefits to those counties and to

the state as a whole.

Compliance with Other Governmental Policies, Rules and Requlationsﬂ

49 There is no evidence that the Company will fail to comply with the relevant
policies, rules, and regulations of the various state agencies, federal agencies and local
governments that have jurisdiction over the proposed project.*® In particular, the
pipeline system is extensively regulated by the United States Department of
Transportation and its Office of Pipeline Safety under the provisions of the Hazardous
- Liquids Pipeline Safety Act and its related statutes and regulations. The filing,
adjustment and application of the Company'’s tariff are governed by the Federal Energy

Regulatory Commission.

* Application §§ 7853.0620 at 1-3; 7853.0630 at 1-7; 7853. 0640, at 3; Gross testimony at 7-8.
* Application §§ 7853.0270 at 5; 7853.0600 at 1.

% Application § 7853.0640 at 1-3.

47 Rakow testimony at 13.

“ Minn. Rules § 7853.0130(D); Minn. Stat. § 216B.243(8).

4 Gross testimony at 11.
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50. The Department of Cohmerée, has thoroughly studied the applicant's
request for a certificate of need and supports it.*°

51. On October 24, 2001, two members of the public attended the public
hearing in Bemidji, Minnesota. Neither person offered any comments.

comments.

Based upon the foregoing Findings of Fact, the Administrative Law Judge makes
the following: .

CONCLUSIONS

1. Any of the Findings that more properly should be designated as
Conclusions are adopted as such. Similarly, any of the Conclusions that more properly
should be designated as Findings are adopted as such.

2. The Commission duly acquired and has jurisdiction over this matter.

3. The Company and the Commission have fuffilled all relevaht substantive
and procedural statutory and regulatory requirements.

4, . The application constitutes the applicant's direct testimony and
-substantially conforms to the requirements of all applicable statutes and rules, as
modified by orders of the Commission.

expansion to the Company's pipeline system from Clearbrook, Minnesota to the
Wisconsin border at Carlton County. There is an anticipated future demand for
increased capacity on the Company's pipeline system. The Company’s proposed
facility is the most economically efficient and reliable means to satisfy this additiong]

need for capacity.

6. Failure to complete the proposed expansion could adversely affect the
future adequacy, reliability, efficiency, and cost-effectiveness of the petroleum supplied
to refineries in Minnesota and other states and to the people of Minnesota.

7. There is no reasonable and prudent alternative to the pProposed expansion
of the Company’s pipeline system. |

*® Rakow testimony at 14.



8. Both the immediate and the long-term consequences of granting a
certificate of need to the Company are -more favorable than the consequences of

denying the certificate.
9. It has not been demonstrated that the design, construction or operation of

the proposed pipeline will fail to comply with any relevant policies, rules or regulations
of other state agencies, federal agencies or local governments that have jurisdiction

over the pipeline.

10. The requirements for a certificate of need set forth in Minn. Stat. §
216B.243 and Minn. Rules, part 7853 have been satisfied.

Based on the foregoing Findings of Fact and Conclusions, the Administrative
Law Judge makes the following:

RECOMMENDATION

That the application of L.akehead Pipe Line Company for a certificate of need for
a new large energy facility be granted. :

Dated this 19th _day of November, 2001.

Recorded:Taped (Two tapes)
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1.

INTRODUCTION

Please state your name, occupation, and business address.

My name is Marcus D. Gross. I am employed by the Minnesota Department of
Commerce (Department) as a Public Utilities Rates Analyst. My business
address is: Suite 500, 85 7" Place East, St. Paul, Minnesota 55101-2198.

QUALIFICATIONS
What is your educational and professional background?
My educational and professional background is summarized in DOC Exhibit No.

___(MDG-1).

PURPOSE AND SCOPE

.~ What are your responsibilities in this proceeding?

I am submitting testimony that presents the Department’s position on three of
the four criteria established by Minnesota Rules 7853.0130 that were examined in
Lakehead Pipe Line Company, Limited Partnership’s (Lakehead or the
Company) Certificate of Need filing. Department witness Dr. Steve Rakow
addresses (A) the probable effects of denial of the Certificate of Need on future
adequacy, reliability, or efficiency of energy supply. My testimony details: (B) a
more reasonable and prudent alternative to the proposed facility has not been
demonstrated; (C) the consequences to society of granting the Certificate of Need
are more favorable than the consequences of denying the Certificate of Need; and
(D) it has not been demonstrated that the design, construction, or opération will
fail to comply with local, state, and federal governmental regulations. Lastly, I

summarize my overall recommendations for the Commission.

Gross Direct/1
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IV.  ALTERNATIVES TO THE PROPOSED FACILITY
Q. How did you analyze whether a more reasonable and prudent alternative to the
“proposed facility was demonstrated?

A. TIreviewed the Company’s filed testimony on alternatives and also requested that
the Company investigate several other options. These several other options are
discussed further below. Pursuant to Minnesota Rules part 7853.0130, I analyzed
whether a more reasonable and prudent alternative to the proposed facility had
been demonstrated by a preponderance of the evidence, considering;:

(1) the appropriateness of the size, the type, and the timing of the
proposed facility compared to those of reasonable alternatives;

(2) the cost of the proposed facility and the cost of energy to be supplied
by the proposed facility compared to the cost of reasonable
alternatives and the cost of energy that would be supplied by
reasonable alternatives;

(3) the effects of the proposed facility upon the natural and
socioeconomic environments compared to fhe effects of reasonable
alternatives; and

(4) the expected reliability of the proposed facility corhpared to the
expected reliability of reasonable alternatives.

Q. Did Lakehead present testimony on alternatives to its proposed pipeline
expansion project?

A. Yes. Lakehead presented testimony on the following alternatives:

* optimizing existing pipelines without adding new pipelines,

* constructing a new pipeline in conjunction with existing pipelines

through the Company’s existing routes,

* constructing an entirely new pipeline, and

* using alternative modes of transportation other than pipelines.

Gross Direct/2
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Do you conclude that Lakehead’s analysis of these alternatives is reasonable?
Yes. My analysis of the Company’s above alternatives indicates that they are
complete and reasonable. Lakehead presents sufficient evidence to show that
these alternatives are less acceptable than the Company’s proposal.
Does Lakehead’s Certificate of Need petition include a complete analysis of all
the available alternatives to the proposed expansion?
No.
What alternatives to the proposed pipeline expansion did yoﬁ request Lakehead
to investigate?
As shown in DOC Exhibit No. ____ (MDG-2), I requested that Lakehead
investigate using:

* existing alternative pipelines,

* an expansion along a different route,

® railroad transportation, and

* water ti‘ansportation.
Do Lakehead’s analyses of these alternativ'es demonstrate that any of them are
reasonable alternatives to the proposed expansion?
No. Only one existing alternative pipeline, the Express Pipeline, could deliver
crude oil from western Canada to the Petroleum Administration for Defense
District (PADD) II area. PADD II covers 15 states ranging from North Dakota
and Oklahoma in the west to Ohio and Tennessee in the east. The Express
Pipeline does not have direct access to the Minneapolis/St. Paul refineries or the
Murphy Refinery in Superior, Wisconsin. In addition, the Company states that it
believes that the Express Pipeline is currently shipping at or very near its total
capacity (170,000 barrels per day (bpd)). Further, the Company states that its
understanding is that the Express Pipeline’s ability to expand capacity is rather

limited (total capacity up to 220,000 bpd)-for the portion of its pipeline into the

Gross Direct/3
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United States. The Company states that this expansion would be inadequate and
that only an expansion of the magnitude of Terrace Phase Il (additional heavy
crude oil capacity of 280,000 de) would be sufficient to accommodate the
incremental production expected from the Western Canadian Sedimentary Basin.

Lakehead concluded that the advantages of the proposed project over
expansion along other routes include:

* the ability to use existing 48-inch sections of pipe within the existing
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route;

the ability to use existing pump stations and electrical infrastructure
within the existing route;

access to existing environmental assessments from previous projects
on existing route would streamline environmental impact assessment
and regulatory permitting requirements;

avoidance of new land disturbance that would be required under a
new route, along with new tree clearing along a new corridor, and
separate aerial surveillance, which is now generally performed for all
lines simultaneously along the existing routé;

allowing new maintenance, cathodic protection and monitoring
activities to be performed with the existing system’s activities along a
contiguous route; and

a reduced need for right-of-way acquisitions, reduced costs, and

reduced time commitment.

Lakehead states that rail transportation of crude oil, for the volumes
provided by this expansion project, is not a feasible alternative to pipeline
transportation. Lakehead contacted two major railroads to determine the
shipping rates for crude oil and both declined to provide rates because these

rates are not competitive with pipeline transportation rates. Further, Lakehead is

Gross Direct/4
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aware of a pipeline company that is currently using railroad transportation, but
only as an interim transportation method while the company is planning, siting,
and pursuing right of way acquisitions for a new pipeline route.

Finally, Lakehead deemed Watef tfansport unfeasible because there are no
navigable waterways linking western Canada and the PADD II area. Using
seaborne shipping would require constructing a pipeline of similar length to the
coast, using seaborne transportation to the Gulf Coast, and using existing
pipelines to the PADD II area; Such a system would be significantly more costly.
Please summarize your conclusions regarding the alternatives.

Lakehead coﬁcluded that all of the alternatives were less desirable than the
proposed pipeline expansion. Based on my analysis, I conclude that none of the
alternatives to the proposed expansion are superior to the proposed expansion.

The record indicates that the proposed expansion is the best choice.

CONSEQUENCES TO SOCIETY |

Did you analyze the consequences to society of granting the Certificate of Need?
Yes. I reviewed both the positive (benefits) and thé negative (costs)
consequences of this facility to society. These are the external benefits and
external costs of the proposed facility. Pursuant to Minnesota Rules part

7853.0130, I analyzed whether the consequences to society of granting the

Certificate of Need are more favorable than the consequences of denying the

certificate, considering;:
(1) the relationship of the proposed facility, or a suitable modification of
it, to overall state energy needs;
(2) the effect of the proposed facility, or a suitable modification of it,
upoh the natural and socioeconomic environments compared to the

effect of not building the facility;

Gross Direct/5
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(3) the effects of the proposed facility, or a suitable modification of it, in

inducing future development; and

(4)  socially beneficial uses of the output of the proposed facility, or a

suitable modification of it, including its uses to protect or enhance
environmental quality.
Please present the Department’s analysié of the external benefits that would
result from the proposed facility.
My analysié of the external benefits includes consideration that the pipeline will
result in the following:

* areliable and cost-effective energy supply for Minnesota,

* increased investment of $200 million for the national economy,

* increased employment opportunities in Minnesota,

* anincreased tax base for local and state governments, and

* economic benefits to the refining and producing sectors.

The proposed pipeline expansion would be economically beneficial to the Great
Lakes region, Minnesota, and the northwest and north central Minnesota
counties in which it would be located.

First, as discussed by Dr. Rakow, the project would provide a reliable and
cost-effective source of energy for the residents of Minnesota.

Second, the cost of the expansion project is estimated to be about $200
million in the United States including $126 million in Minnesota. The project is
also estimated to be about CDN $135 in Canada. Substantial portions of the
amount to be spent in Minnesota would be spent in the rural counties where the
pipeline would be located.

Third, the pipeline expansion project would result in over 300 jobs for

construction workers, contractors, environmental consultants, and inspectors.

Gross Direct/6
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While few of these jobs would be permarient, there would be a lsubstantial short-
term increase in employment. |

Fourth, there would be substantial tax implications from this project.
Lakehead estimates that the Minnesota sales-and-use tax would generate about
$3.5 million from the expansion project. In addition, once finished the property
tax base in the rural counties hosting the pipeline would increase. Lakehead
estimates that the expansion would increase property taxes by about $3.5 million.
Finally, Lakehead envisions that the project would ensure that the Lakehead
system will be the route of choice for western Canadian crude oil, resulting in
creatiﬁg both income for the partners and additional income-tax revenues for the
partners’ states of residence, some of whom are Minnesota residents.

Fifth, the proposed expansion would produce benefits for producers and
their customers in the refining industry, in general. Given that all western
Canadian export pipelines are at or near capacity, failure to construct the
proposed system expansion would lead to a curtailment of supply growth.
Therefore, producers accessing the expanded facilities would benefit from
increases in total producer revenue resulting from added volumes of crude oil
reaching the market. Additionally, the Terrace Phase III facilities would provide
refiners with additional crude supplies. Increased crudé supplies would
improve the security of supply as well as increase choice and some pricing
flexibility. Increased choice in a competitive market would benefit PADD II
refiners and, ultimately, consumers.

Please present the Department’s analysis of the external costs that would result
from the proposed facility. |

My analysis of the external costs includes Consid\ération that the pipeline would
result in the following:

* pollution and damage to natural resources during construction,

Gross Direct/7
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» potential damage to crop land during construction,

* potential noise pollution caused by the installaticn of two new pumps;

and

* potential environmental damage during pipeline operations.

First, the Company’s Certificate of Need filing describes the airborne
emissions, water discharge, and noise pollution that would occur during
construction. Conversely, Lakehead also describes the monitéring and
preventive measures that they would take during construction. It appears from
Lakehead’s filing that the damage and related external costs from these activities
would be minimal. Additionally, various local