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INTRODUCTION 

The Office of the Attorney General—Residential Utilities Division (“OAG”) respectfully 
submits to the Minnesota Public Utilities Commission (“Commission”) proposed obligations for 
companies that seek eligible telecommunications carrier (“ETC”) designations in Minnesota to 
obtain federal Universal Service Rural Digital Opportunity Fund Phase I (“RDOF” or “RDOF 
Phase I”) support.1  With the proper protections, RDOF Phase I support has the potential to 
significantly decrease the broadband gap for rural Minnesotans.  To help bridge Minnesota’s 
digital divide, the OAG proposes RDOF Phase I ETC obligations that advance federal Universal 
Service goals and protect rural Minnesotans.  Assuming the Commission adopts the OAG’s 
proposed obligations, the OAG recommends ETC designation for most of the companies that seek 
it from the Commission.2 

 
To provide context for the OAG’s proposed ETC obligations, the Background section of 

these Comments reviews the Commission’s role in the RDOF process, the purpose of the RDOF 
generally, and the RDOF auction structure.  It also provides a summary of current federal and state 
ETC regulation.  The Jurisdiction section examines the Commission’s ETC authority and 
concludes that the Commission may impose RDOF Phase I ETC obligations that are consistent 

 
1 The Commission established Docket No. P-999/CI-21-86 as the overarching docket for companies seeking RDOF 
Phase I ETC designations.  To streamline the review process, the OAG makes broad ETC recommendations in the 
overarching docket, instead of tailored recommendations in each individual ETC docket.  To ensure each company 
receives the proper notice, however, the OAG will file a copy of its Comments in each company-specific docket.  A 
list of the companies seeking ETC status and their individual docket numbers is provided as Attachment A to this 
filing.   
2 The OAG does not recommend ETC designation for Consolidated Communications, Inc., Fond du Lac 
Communications, Inc., and Windstream Services, LLC.  To the OAG’s knowledge, these companies did not file an 
ETC petition with the Commission.  There is no need for the OAG to make an ETC recommendation for Aspire 
Networks  2,  LLC  (“Aspire”).   This  company  withdrew  its  petition  for  ETC  designation  on  March  1,  2021.  
See generally In the Matter of Petition of Aspire Networks 2, LLC for Designation as an Eligible Telecommunications 
Carrier to Receive Rural Digital Opportunity Fund Support, Docket No. P-7050/M-21-32, Letter (Mar. 1, 2021).  
Under delegated authority, the Commission’s Executive Secretary approved the withdrawal on March 17, 2021.  
Docket No. P-7050/M-21-32, NOTICE AND ORDER APPROVING PETITION TO WITHDRAW FILING at 1 (Mar. 17, 2021).   
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with federal Universal Service goals.  Finally, the Analysis section identifies existing FCC and 
state ETC obligations and proposes additional obligations for Minnesota RDOF Phase I ETCs to 
ensure that rural Minnesotans benefit from RDOF Phase I support. 

 
BACKGROUND 

 
 This section of the OAG’s Comments explains the Commission’s role in the RDOF 
process, the purpose of the RDOF generally, and the structure of the RDOF auction.  It also 
provides a summary of the current federal and state regulation of ETCs.   This background will 
help the Commission understand the federal Universal Service goals the RDOF aims to achieve 
and how the RDOF auction was designed to facilitate those goals.  It will also orient the 
Commission to the current stage of the RDOF process and how ETC designation fits into the 
overall RDOF Phase I framework.    
   
I. THE COMMISSION’S ROLE IN THE RDOF PHASE I ETC PROCESS 

As discussed in greater detail below, with limited exceptions,3 state commissions are 
responsible for the designation of ETCs.4  On February 2, 2021, the Commission issued a Notice 
of Filing Requirement and Comment Deadlines for RDOF Grant Winners (“Notice”).5  The Notice 
required companies that seek a Minnesota ETC designation, or an update of their ETC authority, 
to submit petitions to the Commission by February 19, 2021.6  The Notice also requests comments 
on whether the Commission should approve the ETC designation and update requests, and whether 
it should take any other actions in this matter.7  The Commission must make its ETC designation 
and update decisions no later than June 7, 2021.8    

 
II. AN OVERVIEW OF THE RDOF AND THE RDOF AUCTION PROCESS 

A. THE FCC LAUNCHES THE RDOF TO REDUCE THE DIGITAL DIVIDE FOR RURAL 
AMERICANS. 

The RDOF is the Federal Communications Commission’s (“FCC”) most recent effort to 
bridge the digital divide in rural America.  Like the Connect America Fund before it, the RDOF 
will expand federal Universal Service to support the deployment of affordable broadband to all 
Americans.  As the FCC observed in the RDOF Order, “[w]ithout access to broadband, rural 

 
3 See 47 U.S.C. § 214(e)(6) (governing the designation of ETCs that are not subject to state jurisdiction). 
4 Id. § 214(e)(2). 
5 In the Matter of a Notice to Rural Digital Opportunity Fund (RDOF) Grant Winners, Docket No. P-999/CI-21-86, 
Notice of Filing Requirement and Comment Deadlines for RDOF Grant Winners (Feb. 2, 2021) (“Notice”). 
6 Id. at 1.  The Notice informed companies that failure to timely file their ETC petitions could result in the Commission 
being unable to determine ETC status by the FCC-mandated deadline.  Id. 
7 Id. 
8 See Rural Digital Opportunity Fund Phase I Auction (Auction 904) Closes, Winning Bidders Announced, FCC Form 
683 Due January 29, 2021, AU Docket Nos. 20-34 et al., Public Notice, DA 20-1422, paras. 17, 36 (Dec. 7, 2020) 
(directing RDOF Phase I applicants to obtain their ETC designations and submit documentation prior to 6 p m. ET on 
Monday, June 7, 2021) (“Winning Bidder Announcement”).   
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communities cannot connect to the digital economy and the opportunities for better education, 
employment, healthcare, and civic and social engagement it provides.”9   

 
To decrease the broadband gap, the FCC established an RDOF budget of up to $20.4 billion 

to bring high-speed fixed broadband service to unserved and underserved rural homes and small 
businesses.10  RDOF funding will be disbursed in two phases.  RDOF Phase I will fund homes and 
businesses in census blocks that the FCC determines are entirely unserved by fixed voice and 
broadband at speeds of 25/3 Mbps.11  RDOF Phase II will fund homes and businesses in census 
blocks that are partially served and locations that are not funded in Phase I.12  RDOF Phase I 
funding will be disbursed over a ten-year period.13  RDOF Phase I is the phase that is before the 
Commission now. 
  

B. THE FCC CONDUCTS A MULTI-STEP AUCTION PROCESS TO AWARD RDOF 
PHASE I SUPPORT. 

To award RDOF Phase I support, the FCC conducted a multi-step reverse auction process 
that included the submission of a short-form application, a competitive bidding auction, and the 
submission of a long-form application.14  Visually, the process looks like this:15 

 

 
 

The short-form application, auction bidding and announcement, and long-form application 
components are discussed in more detail below.     

 
1. The RDOF Phase I Short-Form Application 

To bid in the RDOF Phase I auction, interested companies were required to establish 
baseline financial and technical capabilities using a short-form application.16  Specifically, an 
interested company had to:  (1) demonstrate that it had at least two years of experience providing 
a voice, broadband, and/or electric distribution or transmission service; (2) submit detailed 
company ownership and financial information; and (3) provide high-level technical information to 
demonstrate that the company possesses the technical qualifications necessary to meet the 
applicable performance tier and latency requirements.17  Interested companies also had to certify 
that, if awarded RDOF Phase I support, they have the capability to build and operate facilities “in 

 
9 In the Matter of Rural Digital Opportunity Fund, Connect America Fund, WC Docket Nos. 19-126 and 10-90, Report 
and Order, FCC 20-5, para. 1 (2020) (“RDOF Order”). 
10 Id., paras. 2, 5. 
11 Id., paras. 5, 9.   
12Id.  
13 Id., para. 7; see also 47 C.F.R. § 54.802(b). 
14 RDOF Order, paras. 67–113. 
15 FCC Website, Auction 904:  Rural Digital Opportunity Fund – Timeline & Deadlines, 
https://www.fcc.gov/auction/904/factsheet (last visited Mar. 18, 2021). 
16 RDOF Order, paras. 69–85. 
17 Id., paras. 70–75. 

https://www.fcc.gov/auction/904/factsheet


 

4 

accordance with the [RDOF] obligations and the [FCC’s] rules generally.”18  ETC designations 
were not required at the short-form application stage.19  

 
2. RDOF Phase I Auction Bidding 

The RDOF Phase I auction was conducted as a single nationwide, multi-round reverse 
auction with a minimum broadband performance tier of 25/3 Mbps.20  The auction was structured 
to prioritize bids that offered the “highest speeds, most usage, and lowest latency for each area,” 
while keeping within a $16 billion RDOF Phase I budget.21  The auction was technology-neutral, 
permitting bids in four performance tiers and two levels of latency, as shown below.22  Each tier 
was weighted, with a weight of 50 for the minimum performance tier; 35 for the Baseline 
performance tier; 20 for the Above Baseline performance tier; and 0 for the Gigabit performance 
tier.23  The two levels of latency were also weighted, with high-latency bids receiving a weight of 
40 and low-latency bids receiving a weight of 0.24  The weighting system was structured to “favor 
higher-than Baseline speeds and low-latency services.”25      

 
Performance Tiers, Latency, and Weights26 

 

 
 

 
 

 
18 Id., para. 84. 
19 See id., para. 81 (“We are not persuaded that we should require an applicant to secure its ETC designation prior to 
the auction.”).  
20 Id., paras. 18, 31. 
21 Id., paras. 8, 21. 
22 Id., para. 31. 
23 Id., para. 38. 
24 Id. 
25 Id. 
26 Id., para. 39. 
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3. The  RDOF Phase I Long-Form Application 

Auction winners submitted RDOF Phase I long-form applications to the FCC.27  The long-
form applications contain additional bidder qualification, financial, and network information to 
demonstrate that the auction winners are qualified to receive RDOF Phase I support.28  The long-
form applications also require auction winners to certify that they “will meet the relevant public 
interest obligations for each performance tier and latency combination” for which they were 
deemed a winning bidder.29  This includes an obligation to offer broadband service at rates that 
are equal to or lower than the FCC’s reasonable comparability benchmarks for fixed services 
offered in urban areas.30  The FCC will utilize the long-form applications to finalize its RDOF 
Phase I support decisions.31  Once the FCC approves a winning bidder’s long-form application, it 
will release a public notice informing the bidder that it is authorized to receive RDOF Phase I 
support.32 
 

4. RDOF Phase I Support Overview and ETC Requirement 

At the start of the long-form application process, there were 22 winning bidders seeking 
$408,150,745.60 in RDOF Phase I funding to deploy high-speed broadband to 142,841 Minnesota 
locations.33  A summary of the winning bidders, their requested funding amounts, and their total 
number of locations is provided in Attachment B of this filing. 

 
By June 7, 2021, a winning bidder must certify to the FCC that it is an ETC in each of the 

geographic areas for which it seeks RDOF Phase I support and must provide documentation 
supporting its ETC status.34  A winning bidder may seek a waiver of the June 7, 2021 ETC deadline 
from the FCC if it filed an ETC petition with the Commission within 30 days of the FCC public 
notice announcing it as a winning bidder.35 

 
III. FEDERAL AND STATE REGULATION OF ETCS 
 

To understand the OAG’s proposed RDOF Phase I ETC obligations, it is helpful to 
understand federal and state regulation of ETCs generally.  An ETC must meet certain 
requirements when it: (1) receives its ETC designation; (2) requests an annual recertification of its 

 
27 Id., para. 86. The RDOF Phase I long-form deadline was January 29, 2021.  See Winning Bidder Announcement, 
para. 16. 
28 Id., paras. 86–91. 
29 Id., para. 89. 
30 Id. 
31 Id., para. 86 (“Winning bidders will then be required to submit extensive information detailing their respective 
qualifications in their long-form applications, allowing for a further in-depth review of their qualifications prior to 
authorization of support.”).  
32 Id.; see also 47 C.F.R. § 54.804(b)(6)(vi). 
33 See Winning Bidder Announcement, Attach. A, https://docs.fcc.gov/public/attachments/DA-20-1422A2.pdf, and 
Attach. B, https://www fcc.gov/document/auction-904-winning-bidders/attachment-b (last visited Mar. 18, 2021). 
34 RDOF Order, para. 92; Winning Bidder Announcement, paras. 17, 36.  See also 47 C.F.R. § 54.804(b)(5) (“No 
later than 180 days after the public notice identifying it as a winning bidder, the long-form applicant shall certify that 
it is an eligible telecommunications carrier in any area for which it seeks support and submit the relevant 
documentation supporting that certification.”).    
35 47 C.F.R. § 1.3 (permitting waiver for good cause shown); RDOF Order, para. 81. 

https://docs.fcc.gov/public/attachments/DA-20-1422A2.pdf
https://www.fcc.gov/document/auction-904-winning-bidders/attachment-b
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=1b24f3ee2502d45797b53f592ee355c9&term_occur=999&term_src=Title:47:Chapter:I:Subchapter:B:Part:54:Subpart:J:54.804
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ETC status; (3) wishes to expand or alter its ETC service area; and (4) wishes to relinquish its ETC 
status.  Except for relinquishment,36 an overview of the federal and state regulations for each of 
these stages is provided below. 

 
A. ETC DESIGNATION 
 
The federal Communications Act of 1934, as amended (the “Act”), requires a 

telecommunications provider to obtain an ETC designation prior to receiving federal Universal 
Service support.37  In 2011, the FCC expanded federal Universal Service support to include 
broadband networks capable of providing both voice and advanced services.38  With limited 
exceptions,39 state commissions are responsible for the designation of ETCs.40   

 
B. ETC RECERTIFICATION 

Each year, a High Cost Program ETC—including an RDOF ETC—must file the 
information and certifications required by the federal Universal Service rules with the Universal 
Service Administrative Company (“USAC”).41  In furtherance of this requirement, the FCC has 
created the Form 481, a detailed and comprehensive form that all ETCs must file by July 1 each 
year.42  In 2017, the FCC eliminated the requirement that Connect America Fund (“CAF”) ETCs 
file a copy of their FCC Forms 481 with the state.43  In 2019, however, the Commission issued an 

 
36 States play a critical role in the relinquishment of ETC status.  See 47 U.S.C. § 214(e)(4) (providing a framework 
for state evaluation of ETC relinquishment requests).  Because relinquishment is not relevant here, however, the OAG 
does not discuss it further.     
37 47 U.S.C. § 214(e)(1). 
38 In the Matter of Connect America Fund et al., WC Docket Nos. 10-90 et al., Report and Order and Further Notice 
of Proposed Rulemaking, FCC 11-161, paras. 1, 15–16, 45 (2011) (“2011 Transformation Order”) (adopting support 
for broadband-capable networks and setting as performance goals: (1) the preservation and advancement of universal 
availability of voice service; (2) universal availability of modern networks capable of providing voice and broadband; 
(3) universal availability of modern networks capable of providing advanced mobile voice and broadband; (4) rates 
for broadband and voice services that are reasonably comparable in all regions of the nation; and (5) the minimization 
of the universal service contribution burden on consumers and businesses).   
39 See 47 U.S.C. § 214(e)(6) (governing ETC designation for common carriers not subject to state jurisdiction). 
40 See id. § 214(e)(2) (authorizing states to grant ETC designations).  See also Rural Digital Opportunity Fund Phase 
I Auction Scheduled for October 29, 2020, AU Docket Nos. 20-34 et al., Notice and Filing Requirements and Other 
Procedures for Auction 904, FCC 20-77, para. 135 (2020) (specifying that only ETCs designated pursuant to section 
214(e) of the Act are eligible for federal Universal Service support) (“RDOF Auction Notice”).  
41 47 C.F.R. §§ 54.313–14, .316.  See also RDOF Order, para. 53 (aligning the service milestones and related reporting 
deadlines with those of other high-cost programs), and paras. 56–57 (adopting “essentially the same reporting 
requirements for the [RDOF] that the [FCC] adopted for the CAF Phase II auction”).   
42 See RDOF Order, para. 57 (citing 47 C.F.R. § 54.314 and requiring RDOF support recipients to include the same 
information in their annual FCC Forms 481 as CAF Phase II support recipients). See also 47 C.F.R. § 54.313 
(containing annual reporting requirements for High Cost Program ETCs); Instructions to FCC Form 481 at 1, 
https://www.usac.org/wp-content/uploads/high-cost/documents/Forms/FCC-Form-481-Instructions.pdf (last visited 
Mar. 18, 2021).  
43 In the Matter of Connect America Fund ETC Annual Reports and Certifications, WC Docket Nos. 10-90 and 14-
58, Report and Order, FCC 17-87, para. 15 (2017). 

https://www.usac.org/wp-content/uploads/high-cost/documents/Forms/FCC-Form-481-Instructions.pdf
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order reinstating the requirement that Minnesota CAF ETCs electronically file their FCC Forms 
481 with the state.44   
 

C. EXPANSION OR ALTERATION OF AN ETC’S SERVICE AREA 

 State commissions determine ETC service areas.45  If an ETC wishes to expand or alter its 
service area, it must seek a new ETC designation from the applicable state commission.46   
 

For RDOF Phase I, the FCC has decided that an ETC’s service area does not need to 
conform exactly to the service area of the rural telephone company serving the same area.47  Thus, 
an RDOF Phase I ETC could replace an incumbent rural telephone company in portions of the 
incumbent’s service area.48  This change (the “Service Area Change”) has important repercussions 
for price cap carriers.49   

 
If an RDOF Phase I ETC receives support in the same area(s) as an incumbent price cap 

carrier ETC with pre-existing federal Universal Service voice telephony obligations, the 
incumbent is relieved of its voice obligations in that area on the first day of the month after the 
new ETC is authorized to receive RDOF Phase I support.50  If an existing ETC with existing federal 
Universal Service voice telephony obligations is awarded RDOF Phase I support in its existing 
service area(s), however, there is no change to the existing ETC’s voice obligations for its existing 
service area(s).51 
 
 While the Service Area Change process may relieve price cap carrier ETCs of their voice 
obligations in certain areas, it does not redefine their service area(s) or revoke their ETC 
designations.52  In addition, incumbent price cap carrier ETCs must continue to offer voice 
telephony service to qualifying low-income households, even in areas where a new ETC receives 

 
44 In the Matter of Annual Certification Related to Eligible Telecommunications Carriers’ (ETCs) Use of the Federal 
Universal Service Support Required Pursuant to C.F.R. 54.313, Docket No. P-999/PR-19-8, ORDER CERTIFYING 
ELIGIBLE TELECOMMUNICATIONS CARRIERS’ USE OF FEDERAL HIGH-COST SUBSIDY at 3–4 (Oct. 17, 2019) (“2019 
ETC Order”). 
45 See 47 U.S.C. § 214(e)(2) (“A State commission shall upon its own motion or upon request designate a common 
carrier . . . as an eligible telecommunications carrier for a service area designated by the State commission.”) 
(emphasis added). 
46 See id. § 214(e)(1) (linking an ETC’s federal Universal Service support to the service area(s) for which it has an 
ETC designation).  See also Instructions to the Application for Rural Digital Opportunity Fund Phase I Support – 
Auction 904, FCC Form 683 at 19–20, https://docs fcc.gov/public/attachments/DA-20-1422A4.pdf (Dec. 7, 2020) 
(requiring an RDOF applicant to obtain an ETC designation that covers all relevant areas in a state) (last visited Mar. 
18, 2021) (“FCC Form 683 Instructions”). 
47 RDOF Order, para. 93. 
48 Id. 
49 In 2011, the FCC adopted a new federal Universal Service funding approach in areas served by incumbent local 
exchange carriers.  These areas are known as price cap areas.  Thus, in the RDOF context, a “price cap carrier” refers 
to an incumbent local exchange carrier that serves a federal Universal Service price cap area.    
50 Id., paras. 135, 139.  Correspondingly, the RDOF Phase I ETC should be prepared to provide voice telephony 
service throughout its service area(s) on the first day of the month after it is authorized to receive RDOF Phase I 
support.  Id., para. 139.   
51 Id., para. 94. 
52 Id., para. 136. 

https://docs.fcc.gov/public/attachments/DA-20-1422A4.pdf
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RDOF Phase I support.53  Similarly, incumbent ETCs in areas with a new RDOF Phase I ETC 
must ensure that their voice telephony rates remain just and reasonable in their service areas and 
that they comply with the nondiscrimination obligations of sections 201 and 202 of the Act.54 
 
 The Service Area Change does not preempt state-level regulations.55  Price cap carriers 
must comply with state carrier of last resort obligations, even in service areas with a new RDOF 
Phase I ETC.56  They must also comply with state regulations governing just and reasonable local 
rates, regardless of the presence of a new RDOF Phase I ETC.57  Finally, in any service area that 
is not part of the Service Area Change, price cap carriers remain subject to their pre-existing ETC 
obligations unless or until they relinquish their ETC designations.58 
 

JURISDICTION 
 

Having discussed the RDOF process and examined federal and state ETC regulation, this 
section of the OAG’s Comments discusses the Commission’s authority to impose obligations on 
companies seeking ETC designation in Minnesota.   

 
IV. THE DESIGNATION AND OVERSIGHT OF FEDERAL UNIVERSAL SERVICE 

ETCS IS ACCOMPLISHED BY THE FEDERAL–STATE PARTNERSHIP.  

Practically speaking, it would be impossible for the FCC to oversee the designation and 
federal Universal Service compliance of every ETC in every state.  Accordingly, Congress has 
delegated ETC designation to the states, and the FCC has empowered states to monitor ETC 
compliance.  An ETC-designating state may enact protections essential to advancing federal 
Universal Service goals and safeguarding consumer interests, as long as those protections do not 
conflict with the FCC’s federal Universal Service rules.  This is the federal–state ETC partnership. 

 

 
53 Id. 
54 Id. 
55 Id. 
56 Id. 
57 Id. 
58 Id., para. 137 (“[P]rice cap carriers must continue to maintain existing voice service until they receive discontinuance 
authority under section 214(a) of the Act and section 63.71 of the [FCC’s] rules.”). 
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A. THE FEDERAL–STATE PARTNERSHIP EMPOWERS THE COMMISSION TO ADOPT 
ETC OBLIGATIONS NECESSARY TO PRESERVE AND ADVANCE THE GOALS OF 
FEDERAL UNIVERSAL SERVICE. 

States play a critical role in the designation, recertification, and regulation of ETCs.59  The 
FCC not only relies on,60 but defers to,61 state commission expertise in the matter of ETC 
regulation.  As long as a state’s ETC obligations advance federal Universal Service goals and do 
not conflict with the FCC’s ETC requirements, they constitute permissible regulation.62   
 
 The FCC has explicitly recognized the state’s important role in advancing federal Universal 
Service goals through state adoption of ETC requirements that best reflect the circumstances at the 
local level: 

 
We decline to mandate that state commissions adopt our 
requirements for ETC designations.  Section 214(e)(2) of the Act 
gives states the primary responsibility to designate ETCs and 
prescribes that all state designation decisions must be consistent 
with the public interest, convenience, and necessity.  We believe that 
section 214(e)(2) demonstrates Congress’s intent that state 
commissions evaluate local factual situations in ETC cases and 
exercise discretion in reaching their conclusions regarding the 
public interest, convenience and necessity, as long as such 
determinations are consistent with federal or other state law.  States 
that exercise jurisdiction over ETCs should apply these 
requirements in a manner that is consistent with section 214(e)(2) of 
the Act.  Furthermore, state commissions, as the entities most 
familiar with the service area for which ETC designation is sought, 
are particularly well-equipped to determine their own ETC 
eligibility requirements. . . .  Consistent with our adoption of 
permissive federal guidelines for ETC designation, state 
commissions will continue to maintain the flexibility to impose 

 
59 See generally In the Matter of Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Report and 
Order, FCC 05-46 (2005) (discussing in detail the state’s role in ETC designation and regulation) (“2005 ETC Order”); 
47 C.F.R. § 54.314(a) (requiring states to file an annual ETC certification with USAC).     
60 See RDOF Auction Notice, para. 137 (“A high-cost ETC may also be subject to state-specific requirements imposed 
by the state that designates it as an ETC.”); 2005 ETC Order, para. 25 (explaining that “[b]ecause most emergency 
situations are local in nature,” states may identify their own geographically-specific ETC requirements that are 
relevant for consideration). 
61 See RDOF Order, n.26 (explaining that a state’s refusal to certify a company as an ETC made the company ineligible 
for High Cost Program support); 2011 Transformation Order, paras. 15, 75, 82 (declining to preempt state carrier of 
last resort and voice requirements); 2005 ETC Order, paras. 21 (deferring to states to determine what constitutes a 
“reasonable request” under state law), 30 (“As with the other requirements adopted in this Report and Order, state 
commissions that exercise jurisdiction over ETC designations may either follow the Commission’s framework or 
impose other requirements consistent with federal law to ensure that supported services are offered in a manner that 
protects consumers.”), 43 (acknowledging that the FCC and state public-interest analyses may diverge or reach 
different outcomes based on the area served).  
62 See 47 U.S.C. § 254(f) (“A State may adopt regulations not inconsistent with the Commission’s rules to preserve 
and advance universal service.”).   

https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=47-USC-80204913-1952898723&term_occur=999&term_src=title:47:chapter:5:subchapter:II:part:II:section:254
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=47-USC-1283237621-894281730&term_occur=999&term_src=
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additional eligibility requirements in state ETC proceedings, if they 
so choose.63  

 
States also play an important role in combating waste, fraud, and abuse in the federal 

Universal Service Programs.  The FCC knows that “[t]he billions of dollars that the Universal 
Service Fund disburses each year to support vital communications services comes from American 
consumers and businesses, and recipients must be held accountable for how they spend that 
money.”64  The FCC’s ETC reporting and certification requirements reflect a “floor rather than a 
ceiling” for states and “state commissions may require the submission of additional information 
that they believe is necessary to ensure that ETCs are using support consistent with the [federal 
Universal Service] statute and [the] implementing regulations . . . .”65  

 
States have the authority to deny, revoke, or rescind an ETC designation.66  “[I]f a state 

commission believes that high-cost support is being used by an ETC in a manner that is 
inconsistent with section 254 of the Act, the state commission may decline to file an annual 
certification or may withdraw an ETC’s designation, which would ensure that [federal Universal 
Service] funds are no longer distributed to the ETC.”67  Although a state has the power to revoke 
a company’s ETC status, such a remedy should not be invoked except in the most egregious 
circumstances and state commissions should first explore other alternatives to remedy concerns 
about an ETC’s performance.68 

 
B. THE COMMISSION’S AUTHORITY UNDER THE FEDERAL–STATE PARTNERSHIP 

EXTENDS TO RDOF PHASE I ETCS. 

Both the FCC and RDOF applicants recognize that the Commission’s authority extends to 
RDOF Phase I ETCs. 

 
The FCC explicitly adopted an ETC requirement for RDOF Phase I applicants.69  It also 

renewed its commitment to the federal–state partnership.70  Notably, the FCC upheld the “statutory 
role that Congress created for state commissions,” despite its awareness that “some interested 
parties may prefer not to become ETCs with all of the associated obligations.”71     

 
63 2005 ETC Order, para. 61. 
64 2011 Transformation Order, para. 568. 
65 Id., paras. 31, 573–74 (explaining that the FCC’s certification and reporting framework does not “disturb the existing 
role of states in designating ETCs and in monitoring that ETCs within their jurisdiction are using universal service 
support for its intended purpose”). 
66 Id., para. 1114 (seeking input on circumstances that have caused states to revoke ETC designations) & n.999 (citing 
the FCC’s 2005 ETC Order and affirming that “state commissions possess the authority to rescind ETC designations 
for failure of an ETC to comply with the requirements of section 214(e) of the Act or any other conditions imposed 
by the state”) (emphasis added). 
67 2005 ETC Order, para. 62.  See also 2011 Transformation Order, para. 612 (“[I]f a state commission determines . 
. . that an ETC did not meet its speed or build-out requirements for the prior year, a state commission should refuse to 
certify that support is being used for the intended purposes.”). 
68 2011 Transformation Order, para. 618. 
69 RDOF Order, para. 92.   
70 See RDOF Auction Notice, para. 135 & n.305 (acknowledging that states have the primary responsibility for ETC 
designation and directing applicants to paragraph 61 of the 2005 ETC Order).  
71 RDOF Order, para. 92. 
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At least two companies in Minnesota have expressly acknowledged the state’s RDOF 

Phase I ETC authority.  In the federal RDOF proceeding, Frontier Communications argued that 
‘“the ETC designation process is the states’ opportunity to vet auction bidders and their service 
proposals.’”72  And, Windstream Services, Inc. argued that the ETC requirement ‘“ensure[s] that 
states . . . have authority to monitor a provider’s use of high-cost support and enforce the obligation 
to provide supported service.”’73  

 
C. THE COMMISSION’S AUTHORITY UNDER THE FEDERAL–STATE PARTNERSHIP 

EXTENDS TO INTERCONNECTED VOIP ETCS. 

Interconnected VoIP providers are subject to the Commission’s ETC authority, even if 
some applicants argue that the Commission may not impose conditions on them.  As technology 
has evolved, so has the federal–state ETC partnership: 

 
We recognize that [the] USF [is] . . . [a] hybrid state-federal 
system[], and it is critical to our reforms’ success that states remain 
key partners even as these programs evolve and traditional roles 
shift.  Over the years, we have engaged in ongoing dialogue with 
state commissions on a host of issues, including universal service.  
We recognize the statutory role that Congress created for state 
commissions with respect to eligible telecommunications carrier 
designations, and we do not disturb that framework.  We know that 
states share our interest in extending voice and broadband service, 
both fixed and mobile, where it is lacking to better meet the needs 
of their consumers. . . .  We will continue to rely upon states to help 
us determine whether universal service support is being used for its 
intended purposes, including by monitoring compliance with the 
new public interest obligations described in this Order.  We also 
recognize that federal and state regulators must reconsider how 
legacy regulatory obligations should evolve as service providers 
accelerate their transition from the Public Switched Telephone 
Network (PSTN) to an all IP world.74 

 
While the states’ regulatory powers over interconnected VoIP providers have recently been 

restricted,75 these restrictions do not apply to the role that states were explicitly delegated in 
designating and monitoring ETCs.  The Charter Order narrowly held that fixed interconnected 
VoIP service is an information service at the state level and that state regulation of the service is 
preempted.76  That holding is distinguishable from this proceeding, which involves the explicit 
delegation of federal regulatory authority to a state enforcer. 

 
72 Id., n.228 (citing and quoting Frontier Comments at 12–13). 
73 Id., n.263 (citing and quoting Windstream Reply at 18). 
74 2011 Transformation Order, para. 15. 
75 See generally Charter Advanced Servs. v. Lange, 903 F.3d 715 (8th Cir. 2018) (“Charter Order”). 
76 Id. at 717 (explaining that the Minnesota Department of Commerce filed a complaint alleging the violation of 
various state laws when Charter sought to move its interconnected VoIP customers to separate company to avoid state 
regulation).   
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State oversight of interconnected VoIP ETCs in the federal Universal Service context is 

not a matter of state regulation.  Rather, it is authority delegated to the states by Congress and the 
FCC to monitor the receipt and use of federal money.77  States impose ETC conditions to discharge 
their FCC-mandated duty to advance federal Universal Service goals and protect the at-risk 
consumers who receive federal Universal Service benefits.78  This is the state performing a 
regulatory function on behalf of the federal government; this is not state regulation per se. 

 
Moreover, there is no “federal policy of nonregulation” when it comes to interconnected 

VoIP and federal Universal Service support.79  Even though the FCC has declined to classify 
interconnected VoIP as either a telecommunications service or an information service,80 it has 
made clear that, as recipients of federal Universal Service support, interconnected VoIP providers 
are governed by sections 214 and 254 of the Act regardless of their regulatory classification.81        

 
In addition, the FCC actively regulates interconnected VoIP providers in the federal 

Universal Service space.82  In its 2011 Transformation Order, the FCC included interconnected 
VoIP in its technology-neutral “voice telephony” definition.83  Additionally, the use of 
interconnected VoIP by broadband providers to meet their federal Universal Service voice 
telephony requirements was contemplated in both the CAF and RDOF orders.84  Through it all, 

 
77 47 U.S.C. § 214(e)(2); 47 U.S.C. § 254(f).  The Charter Order would not gain precedential value in the federal 
Universal Service context even if the federal policy of nonregulation applied.  As Supreme Court Justice Thomas 
reasoned, “[i]t is doubtful whether a federal policy—let alone a policy of nonregulation—is ‘Law’ for purposes of the 
Supremacy Clause.  Under our precedent, such a policy likely is not final agency action because it does not mark ‘the 
consummation of the agency’s decisionmaking process’ or determine Charter’s ‘rights or obligations.’ . . .  Giving 
pre-emptive effect to a federal agency policy of nonregulation thus expands the power of both the Executive and the 
Judiciary.  It authorizes the Executive to make ‘Law’ by declining to act, and it authorizes the courts to conduct ‘a 
freewheeling judicial inquiry’ into the facts of federal nonregulation, rather than the constitutionally proper ‘inquiry 
into whether the ordinary meanings of state and federal law conflict[.]’”) (internal citations omitted).  Lipschultz v. 
Charter Advanced Servs., 205 L. Ed. 2d 262, **7–8 (2019) (Thomas, J., dissenting) (petition for cert. denied). 
78 See generally section IV, subsections A and B of these Comments. 
79 Charter Order at 718–19. 
80 See id. at 718 & nn.2–4 (acknowledging that the FCC has not yet resolved the overarching classification issue of 
interconnected VoIP); see also In the Matter of Universal Service Contribution Methodology et al., WC Docket No. 
06-122 et al., Further Notice of Proposed Rulemaking, FCC 12-46, n.19 (2012) (“Although the [FCC] has not 
addressed the regulatory classification of interconnected VoIP services under the Act, the [FCC] has concluded that 
interconnected VoIP providers are ‘providers of interstate telecommunications’ for purposes of universal service.”).     
81 2011 Transformation Order, para. 63 (“Our authority to promote universal service in this context does not depend 
on whether interconnected VoIP services are telecommunications services or information services under the 
Communications Act.”) & n.67 (“If interconnected VoIP services are telecommunications services, our authority 
under section 254 to define universal service after ‘taking into account advances in telecommunications and 
information technologies and services’ enables us to include interconnected VoIP services as a type of voice telephony 
service entitled to federal universal service support.  And, . . . if interconnected VoIP services are information services, 
we have authority to support the deployment of broadband networks used to provide such services.”). 
82 See id., paras. 61–69 (discussing the interplay between federal Universal Service regulation and interconnected 
VoIP).  
83 See id., paras. 77–78 (including voice services provided over broadband networks in the definition of voice 
telephony services). 
84 See RDOF Order, para. 43 (“Section 254 of the [Act] gives the Commission the authority to support 
telecommunications services, which the Commission has defined as ‘voice telephony service.’  The Commission made 
clear when it adopted the standalone voice requirement as a condition of receiving [CAF] support in 2011 that the 
(Footnote Continued on Next Page) 
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the FCC has upheld the authority of states to designate and regulate federal Universal Service 
ETCs.85 

 
The delegation of authority from Congress, as well as the FCC’s continued utilization of 

the federal–state partnership, demonstrates that Commission-mandated ETC requirements are not 
only permissible, they are compulsory.  Any other outcome would compel the Commission to 
grant ETC status while stripping it of any enforcement power or ability to redress federal Universal 
Service violations.  For the limited purpose of discharging its duty under the federal–state 
partnership, the Commission may require RDOF Phase I interconnected VoIP providers to comply 
with Commission-mandated ETC requirements. 

 
ANALYSIS 

The Commission’s desire to maximize broadband support for Minnesotans is laudable.  
The State should move as quickly as possible to connect all its citizens and communities to fast, 
reliable broadband.  With this goal in mind, it is vital for the Commission to adopt strong ETC 
obligations to ensure that rural Minnesotans experience the full benefits of RDOF Phase I support.   

 
The final sections of the OAG’s Comments focus on existing and proposed ETC 

obligations for RDOF Phase I applicants seeking an ETC designation in Minnesota.  Sections V 
and VI discuss the current FCC and Commission ETC requirements for High Cost Program ETCs 
that are applicable to RDOF Phase I applicants.  Section VII contains OAG-proposed obligations 
for Minnesota RDOF Phase I ETCs based on its experiences in recent Commission ETC-related 
dockets.  Section VIII concludes with a summary of the obligations that the Commission should 
require for RDOF Phase I applicants seeking an ETC designation in Minnesota. 

 
V. AN ETC MUST COMPLY WITH CERTAIN FEDERAL UNIVERSAL SERVICE 

OBLIGATIONS TO RECEIVE RDOF PHASE I  SUPPORT. 
 

The FCC has established mandatory obligations that an ETC must comply with to receive, 
and continue receiving, federal Universal Service support.  These obligations advance federal 
Universal Service goals and safeguard consumer interests.  Lack of knowledge of the FCC’s ETC 
requirements does not excuse noncompliance; ETCs are expected to familiarize themselves with 
the FCC rules and orders that apply to their federal Universal Service participation.86 

 
 

definition of the supported service, voice telephony service, is technologically neutral, allowing ETCs to provision 
voice service over many platforms. . . .  The record does not show that these facts have changed, and voice telephony 
is still the supported service.  Therefore, we require all ETCs receiving Rural Digital Opportunity Fund support to 
provide standalone voice service meeting the reasonable comparability requirements in the areas in which they receive 
support.”); 2011 Transformation Order, para. 80 (“As a condition of receiving [CAF] support, we require ETCs to 
offer voice telephony as a standalone service throughout their designated service area. . . .  ETCs may use any 
technology in the provision of voice telephony service.”). 
85 See, e.g., RDOF Auction Notice, para. 135 (acknowledging that states have the primary responsibility for ETC 
designation) & n.305 (directing RDOF Phase I applicants to the 2005 ETC Order).  
86 See 47 C.F.R. § 0.406 (“Persons having business with the Commission should familiarize themselves with those 
portions of its rules and regulations pertinent to such business.”); see also RDOF Auction Notice, para. 137 & n.313 
(requiring applicants to familiarize themselves with applicable ETC requirements and conduct the due diligence 
necessary to comply with ETC obligations).  













https://www.usac.org/lifeline/additional-requirements/report-data-annually-fcc-form-481/
https://www.usac.org/lifeline/additional-requirements/report-data-annually-fcc-form-481/
https://mn.gov/commerce/industries/telecom/etc/
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should decline ETC designation for any company that does not wish to be bound by the 
Commission’s ETC requirements.   
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Mr. Will Seuffert 
Executive Secretary 
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121 7th Place East, Suite 350 
St. Paul, MN  55101 
 

Re: In the Matter of a Notice to Rural Digital Opportunity Fund (RDOF) Grant 
Winners   
MPUC Docket No. P-999/CI-21-86 et al. 

 
Dear Mr. Seuffert: 

 
  Enclosed and e-filed in the above-referenced matter please find Comments of the 
Minnesota Office of the Attorney General—Residential Utilities Division. 
 

By copy of this letter all parties have been served.  A Certificate of Service is also 
enclosed. 

 
Sincerely, 
 

 
/s/ Kristin Berkland 
KRISTIN BERKLAND 
Assistant Attorney General 
 
(651) 757-1236 (Voice) 
(651) 296-9663 (Fax) 
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