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INTRODUCTION

The Office of the Attorney General—Residential Utilities Division (“OAG”) respectfully
submits to the Minnesota Public Utilities Commission (“Commission”) proposed obligations for
companies that seek eligible telecommunications carrier (“ETC”) designations in Minnesota to
obtain federal Universal Service Rural Digital Opportunity Fund Phase I (“RDOF” or “RDOF
Phase 1”) support.! With the proper protections, RDOF Phase I support has the potential to
significantly decrease the broadband gap for rural Minnesotans. To help bridge Minnesota’s
digital divide, the OAG proposes RDOF Phase I ETC obligations that advance federal Universal
Service goals and protect rural Minnesotans. Assuming the Commission adopts the OAG’s
proposed obligations, the OAG recommends ETC designation for most of the companies that seek
it from the Commission.?

To provide context for the OAG’s proposed ETC obligations, the Background section of
these Comments reviews the Commission’s role in the RDOF process, the purpose of the RDOF
generally, and the RDOF auction structure. It also provides a summary of current federal and state
ETC regulation. The Jurisdiction section examines the Commission’s ETC authority and
concludes that the Commission may impose RDOF Phase I ETC obligations that are consistent

! The Commission established Docket No. P-999/CI-21-86 as the overarching docket for companies seeking RDOF
Phase I ETC designations. To streamline the review process, the OAG makes broad ETC recommendations in the
overarching docket, instead of tailored recommendations in each individual ETC docket. To ensure each company
receives the proper notice, however, the OAG will file a copy of its Comments in each company-specific docket. A
list of the companies seeking ETC status and their individual docket numbers is provided as Attachment A to this
filing.

2 The OAG does not recommend ETC designation for Consolidated Communications, Inc., Fond du Lac
Communications, Inc., and Windstream Services, LLC. To the OAG’s knowledge, these companies did not file an
ETC petition with the Commission. There is no need for the OAG to make an ETC recommendation for Aspire
Networks 2, LLC (“Aspire”). This company withdrew its petition for ETC designation on March 1, 2021.
See generally In the Matter of Petition of Aspire Networks 2, LLC for Designation as an Eligible Telecommunications
Carrier to Receive Rural Digital Opportunity Fund Support, Docket No. P-7050/M-21-32, Letter (Mar. 1, 2021).
Under delegated authority, the Commission’s Executive Secretary approved the withdrawal on March 17, 2021.
Docket No. P-7050/M-21-32, NOTICE AND ORDER APPROVING PETITION TO WITHDRAW FILING at 1 (Mar. 17, 2021).



with federal Universal Service goals. Finally, the Analysis section identifies existing FCC and
state ETC obligations and proposes additional obligations for Minnesota RDOF Phase I ETCs to
ensure that rural Minnesotans benefit from RDOF Phase I support.

BACKGROUND

This section of the OAG’s Comments explains the Commission’s role in the RDOF
process, the purpose of the RDOF generally, and the structure of the RDOF auction. It also
provides a summary of the current federal and state regulation of ETCs. This background will
help the Commission understand the federal Universal Service goals the RDOF aims to achieve
and how the RDOF auction was designed to facilitate those goals. It will also orient the
Commission to the current stage of the RDOF process and how ETC designation fits into the
overall RDOF Phase I framework.

I. THE COMMISSION’S ROLE IN THE RDOF PHASE 1 ETC PROCESS

As discussed in greater detail below, with limited exceptions,’® state commissions are
responsible for the designation of ETCs.* On February 2, 2021, the Commission issued a Notice
of Filing Requirement and Comment Deadlines for RDOF Grant Winners (“Notice”).” The Notice
required companies that seek a Minnesota ETC designation, or an update of their ETC authority,
to submit petitions to the Commission by February 19, 2021.% The Notice also requests comments
on whether the Commission should approve the ETC designation and update requests, and whether
it should take any other actions in this matter.” The Commission must make its ETC designation
and update decisions no later than June 7, 2021.%

II. AN OVERVIEW OF THE RDOF AND THE RDOF AUCTION PROCESS

A. THE FCC LAUNCHES THE RDOF TO REDUCE THE DIGITAL DIVIDE FOR RURAL
AMERICANS.

The RDOF is the Federal Communications Commission’s (“FCC”’) most recent effort to
bridge the digital divide in rural America. Like the Connect America Fund before it, the RDOF
will expand federal Universal Service to support the deployment of affordable broadband to all
Americans. As the FCC observed in the RDOF Order, “[w]ithout access to broadband, rural

3 See 47 U.S.C. § 214(e)(6) (governing the designation of ETCs that are not subject to state jurisdiction).

41d. § 214(e)(2).

5 In the Matter of a Notice to Rural Digital Opportunity Fund (RDOF) Grant Winners, Docket No. P-999/CI-21-86,
Notice of Filing Requirement and Comment Deadlines for RDOF Grant Winners (Feb. 2, 2021) (“Notice™).

61d. at 1. The Notice informed companies that failure to timely file their ETC petitions could result in the Commission
being unable to determine ETC status by the FCC-mandated deadline. Id.

"1d.

8 See Rural Digital Opportunity Fund Phase I Auction (Auction 904) Closes, Winning Bidders Announced, FCC Form
683 Due January 29, 2021, AU Docket Nos. 20-34 et al., Public Notice, DA 20-1422, paras. 17, 36 (Dec. 7, 2020)
(directing RDOF Phase I applicants to obtain their ETC designations and submit documentation prior to 6 p m. ET on
Monday, June 7, 2021) (“Winning Bidder Announcement”).



communities cannot connect to the digital economy and the opportunities for better education,
employment, healthcare, and civic and social engagement it provides.”

To decrease the broadband gap, the FCC established an RDOF budget of up to $20.4 billion
to bring high-speed fixed broadband service to unserved and underserved rural homes and small
businesses.!® RDOF funding will be disbursed in two phases. RDOF Phase I will fund homes and
businesses in census blocks that the FCC determines are entirely unserved by fixed voice and
broadband at speeds of 25/3 Mbps.!! RDOF Phase II will fund homes and businesses in census
blocks that are partially served and locations that are not funded in Phase 1.'> RDOF Phase 1
funding will be disbursed over a ten-year period.!> RDOF Phase I is the phase that is before the
Commission now.

B. THE FCC CONDUCTS A MULTI-STEP AUCTION PROCESS TO AWARD RDOF
PHASE I SUPPORT.

To award RDOF Phase I support, the FCC conducted a multi-step reverse auction process
that included the submission of a short-form application, a competitive bidding auction, and the
submission of a long-form application.'* Visually, the process looks like this: '

Adopt auction Aanounce Short-form Auction Rinounce Long-form Authorize

procedures e:rgelglse applications bidding ﬁ';g;r:f applications funding

The short-form application, auction bidding and announcement, and long-form application
components are discussed in more detail below.

1. The RDOF Phase I Short-Form Application

To bid in the RDOF Phase I auction, interested companies were required to establish
baseline financial and technical capabilities using a short-form application.!® Specifically, an
interested company had to: (1) demonstrate that it had at least two years of experience providing
a voice, broadband, and/or electric distribution or transmission service; (2) submit detailed
company ownership and financial information; and (3) provide high-level technical information to
demonstrate that the company possesses the technical qualifications necessary to meet the
applicable performance tier and latency requirements.!” Interested companies also had to certify
that, if awarded RDOF Phase I support, they have the capability to build and operate facilities “in

% In the Matter of Rural Digital Opportunity Fund, Connect America Fund, WC Docket Nos. 19-126 and 10-90, Report
and Order, FCC 20-5, para. 1 (2020) (“RDOF Order”).

19 1d., paras. 2, 5.

"' Jd., paras. 5, 9.

214,

13 Id., para. 7; see also 47 C.F.R. § 54.802(b).

4 RDOF Order, paras. 67-113.

15 FCC Website, Auction 904: Rural Digital Opportunity Fund — Timeline & Deadlines,
https://www.fcc.gov/auction/904/factsheet (last visited Mar. 18, 2021).

16 RDOF Order, paras. 69-85.

17 Id., paras. 70-75.
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accordance with the [RDOF] obligations and the [FCC’s] rules generally.”!® ETC designations
were not required at the short-form application stage. '

2. RDOF Phase I Auction Bidding

The RDOF Phase I auction was conducted as a single nationwide, multi-round reverse
auction with a minimum broadband performance tier of 25/3 Mbps.?’ The auction was structured
to prioritize bids that offered the “highest speeds, most usage, and lowest latency for each area,”
while keeping within a $16 billion RDOF Phase I budget.?! The auction was technology-neutral,
permitting bids in four performance tiers and two levels of latency, as shown below.?? Each tier
was weighted, with a weight of 50 for the minimum performance tier; 35 for the Baseline
performance tier; 20 for the Above Baseline performance tier; and 0 for the Gigabit performance
tier.2* The two levels of latency were also weighted, with high-latency bids receiving a weight of
40 and low-latency bids receiving a weight of 0.2* The weighting system was structured to “favor
higher-than Baseline speeds and low-latency services.”?

Performance Tiers, Latency, and Weights?6

>250 GB or U.S. average,

B Sl whichever is higher g
Baseline >50/5Mbps | 2220 GBorUS. average, | 4
whichever is higher

Above Baseline > 100/20 Mbps >2TB 20
Gigabit > 1 Gbps/500 Mbps >2TB 0

Low Latency < 100 ms 0

. <T750ms &
High Latency MOS > 4 40

18 Id., para. 84.

19 See id., para. 81 (“We are not persuaded that we should require an applicant to secure its ETC designation prior to
the auction.”).

2 1d,, paras. 18, 31.

21 Id., paras. 8, 21.

2 Id., para. 31.

2 Id., para. 38.

X 1d.

BId.

26 Id., para. 39.



3. The RDOF Phase I Long-Form Application

Auction winners submitted RDOF Phase I long-form applications to the FCC.?” The long-
form applications contain additional bidder qualification, financial, and network information to
demonstrate that the auction winners are qualified to receive RDOF Phase I support.?® The long-
form applications also require auction winners to certify that they “will meet the relevant public
interest obligations for each performance tier and latency combination” for which they were
deemed a winning bidder.?® This includes an obligation to offer broadband service at rates that
are equal to or lower than the FCC’s reasonable comparability benchmarks for fixed services
offered in urban areas.’° The FCC will utilize the long-form applications to finalize its RDOF
Phase I support decisions.?! Once the FCC approves a winning bidder’s long-form application, it
will release a public notice informing the bidder that it is authorized to receive RDOF Phase I
support.*?

4. RDOF Phase I Support Overview and ETC Requirement

At the start of the long-form application process, there were 22 winning bidders seeking
$408,150,745.60 in RDOF Phase I funding to deploy high-speed broadband to 142,841 Minnesota
locations.®* A summary of the winning bidders, their requested funding amounts, and their total
number of locations is provided in Attachment B of this filing.

By June 7, 2021, a winning bidder must certify to the FCC that it is an ETC in each of the
geographic areas for which it seeks RDOF Phase I support and must provide documentation
supporting its ETC status.** A winning bidder may seek a waiver of the June 7, 2021 ETC deadline
from the FCC if it filed an ETC petition with the Commission within 30 days of the FCC public
notice announcing it as a winning bidder.*’

III. FEDERAL AND STATE REGULATION OF ETCS
To understand the OAG’s proposed RDOF Phase I ETC obligations, it is helpful to

understand federal and state regulation of ETCs generally. An ETC must meet certain
requirements when it: (1) receives its ETC designation; (2) requests an annual recertification of its

27 Id., para. 86. The RDOF Phase I long-form deadline was January 29, 2021. See Winning Bidder Announcement,
para. 16.

28 Id., paras. 86-91.

2 Id., para. 89.

30 1d.

31 Id., para. 86 (“Winning bidders will then be required to submit extensive information detailing their respective
qualifications in their long-form applications, allowing for a further in-depth review of their qualifications prior to
authorization of support.”).

32 1d.; see also 47 C.F.R. § 54.804(b)(6)(vi).

33 See Winning Bidder Announcement, Attach. A, https://docs.fcc.gov/public/attachments/DA-20-1422 A2 .pdf, and
Attach. B, https://www fcc.gov/document/auction-904-winning-bidders/attachment-b (last visited Mar. 18, 2021).

3% RDOF Order, para. 92; Winning Bidder Announcement, paras. 17, 36. See also 47 C.F.R. § 54.804(b)(5) (“No
later than 180 days after the public notice identifying it as a winning bidder, the long-form applicant shall certify that
it is an eligible telecommunications carrier in any area for which it seeks support and submit the relevant
documentation supporting that certification.”).

3547 C.F.R. § 1.3 (permitting waiver for good cause shown); RDOF Order, para. 81.



https://docs.fcc.gov/public/attachments/DA-20-1422A2.pdf
https://www.fcc.gov/document/auction-904-winning-bidders/attachment-b
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=1b24f3ee2502d45797b53f592ee355c9&term_occur=999&term_src=Title:47:Chapter:I:Subchapter:B:Part:54:Subpart:J:54.804

ETC status; (3) wishes to expand or alter its ETC service area; and (4) wishes to relinquish its ETC
status. Except for relinquishment,*® an overview of the federal and state regulations for each of
these stages is provided below.

A. ETC DESIGNATION

The federal Communications Act of 1934, as amended (the “Act”), requires a
telecommunications provider to obtain an ETC designation prior to receiving federal Universal
Service support.>” In 2011, the FCC expanded federal Universal Service support to include
broadband networks capable of providing both voice and advanced services.*® With limited
exceptions,>’ state commissions are responsible for the designation of ETCs.*

B. ETC RECERTIFICATION

Each year, a High Cost Program ETC—including an RDOF ETC—must file the
information and certifications required by the federal Universal Service rules with the Universal
Service Administrative Company (“USAC”).*! In furtherance of this requirement, the FCC has
created the Form 481, a detailed and comprehensive form that all ETCs must file by July 1 each
year.*> In 2017, the FCC eliminated the requirement that Connect America Fund (“CAF”) ETCs
file a copy of their FCC Forms 481 with the state.** In 2019, however, the Commission issued an

36 States play a critical role in the relinquishment of ETC status. See 47 U.S.C. § 214(e)(4) (providing a framework
for state evaluation of ETC relinquishment requests). Because relinquishment is not relevant here, however, the OAG
does not discuss it further.

3747 U.S.C. § 214(e)(1).

38 In the Matter of Connect America Fund et al., WC Docket Nos. 10-90 et al., Report and Order and Further Notice
of Proposed Rulemaking, FCC 11-161, paras. 1, 15-16, 45 (2011) (“2011 Transformation Order’”) (adopting support
for broadband-capable networks and setting as performance goals: (1) the preservation and advancement of universal
availability of voice service; (2) universal availability of modern networks capable of providing voice and broadband;
(3) universal availability of modern networks capable of providing advanced mobile voice and broadband; (4) rates
for broadband and voice services that are reasonably comparable in all regions of the nation; and (5) the minimization
of the universal service contribution burden on consumers and businesses).

39 See 47 U.S.C. § 214(e)(6) (governing ETC designation for common carriers not subject to state jurisdiction).

40 See id. § 214(e)(2) (authorizing states to grant ETC designations). See also Rural Digital Opportunity Fund Phase
I Auction Scheduled for October 29, 2020, AU Docket Nos. 20-34 et al., Notice and Filing Requirements and Other
Procedures for Auction 904, FCC 20-77, para. 135 (2020) (specifying that only ETCs designated pursuant to section
214(e) of the Act are eligible for federal Universal Service support) (“RDOF Auction Notice”).

4147 C.F.R. §§ 54.313-14, .316. See also RDOF Order, para. 53 (aligning the service milestones and related reporting
deadlines with those of other high-cost programs), and paras. 56—57 (adopting “essentially the same reporting
requirements for the [RDOF] that the [FCC] adopted for the CAF Phase IT auction™).

42 See RDOF Order, para. 57 (citing 47 C.F.R. § 54.314 and requiring RDOF support recipients to include the same
information in their annual FCC Forms 481 as CAF Phase II support recipients). See also 47 C.F.R. § 54.313
(containing annual reporting requirements for High Cost Program ETCs); Instructions to FCC Form 481 at 1,
https://www.usac.org/wp-content/uploads/high-cost/documents/Forms/FCC-Form-481-Instructions.pdf (last visited
Mar. 18, 2021).

4 In the Matter of Connect America Fund ETC Annual Reports and Certifications, WC Docket Nos. 10-90 and 14-
58, Report and Order, FCC 17-87, para. 15 (2017).
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order reinstating the requirement that Minnesota CAF ETCs electronically file their FCC Forms
481 with the state.*

C. EXPANSION OR ALTERATION OF AN ETC’S SERVICE AREA

State commissions determine ETC service areas.* If an ETC wishes to expand or alter its
service area, it must seek a new ETC designation from the applicable state commission.*

For RDOF Phase I, the FCC has decided that an ETC’s service area does not need to
conform exactly to the service area of the rural telephone company serving the same area.*’ Thus,
an RDOF Phase I ETC could replace an incumbent rural telephone company in portions of the
incumbent’s service area.*® This change (the “Service Area Change”) has important repercussions
for price cap carriers.*

If an RDOF Phase I ETC receives support in the same area(s) as an incumbent price cap
carrier ETC with pre-existing federal Universal Service voice telephony obligations, the
incumbent is relieved of its voice obligations in that area on the first day of the month after the
new ETC is authorized to receive RDOF Phase I support.>® If an existing ETC with existing federal
Universal Service voice telephony obligations is awarded RDOF Phase I support in its existing
service area(s), however, there is no change to the existing ETC’s voice obligations for its existing
service area(s).’!

While the Service Area Change process may relieve price cap carrier ETCs of their voice
obligations in certain areas, it does not redefine their service area(s) or revoke their ETC
designations.’> In addition, incumbent price cap carrier ETCs must continue to offer voice
telephony service to qualifying low-income households, even in areas where a new ETC receives

4 In the Matter of Annual Certification Related to Eligible Telecommunications Carriers’ (ETCs) Use of the Federal
Universal Service Support Required Pursuant to C.F.R. 54.313, Docket No. P-999/PR-19-8, ORDER CERTIFYING
ELIGIBLE TELECOMMUNICATIONS CARRIERS’ USE OF FEDERAL HIGH-COST SUBSIDY at 3—4 (Oct. 17, 2019) (“2019
ETC Order”).

4 See 47 U.S.C. § 214(e)(2) (“A State commission shall upon its own motion or upon request designate a common
carrier . . . as an eligible telecommunications carrier for a service area designated by the State commission.”)
(emphasis added).

46 See id. § 214(e)(1) (linking an ETC’s federal Universal Service support to the service area(s) for which it has an
ETC designation). See also Instructions to the Application for Rural Digital Opportunity Fund Phase I Support —
Auction 904, FCC Form 683 at 19-20, https://docs fcc.gov/public/attachments/DA-20-1422A4.pdf (Dec. 7, 2020)
(requiring an RDOF applicant to obtain an ETC designation that covers all relevant areas in a state) (last visited Mar.
18,2021) (“FCC Form 683 Instructions™).

47 RDOF Order, para. 93.

®Id

4 In 2011, the FCC adopted a new federal Universal Service funding approach in areas served by incumbent local
exchange carriers. These areas are known as price cap areas. Thus, in the RDOF context, a “price cap carrier” refers
to an incumbent local exchange carrier that serves a federal Universal Service price cap area.

50 Id., paras. 135, 139. Correspondingly, the RDOF Phase I ETC should be prepared to provide voice telephony
service throughout its service area(s) on the first day of the month after it is authorized to receive RDOF Phase 1
support. Id., para. 139.

S Id., para. 94.

52 Id., para. 136.
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RDOF Phase I support.>® Similarly, incumbent ETCs in areas with a new RDOF Phase I ETC
must ensure that their voice telephony rates remain just and reasonable in their service areas and
that they comply with the nondiscrimination obligations of sections 201 and 202 of the Act.>*

The Service Area Change does not preempt state-level regulations.>> Price cap carriers
must comply with state carrier of last resort obligations, even in service areas with a new RDOF
Phase I ETC.>® They must also comply with state regulations governing just and reasonable local
rates, regardless of the presence of a new RDOF Phase I ETC.” Finally, in any service area that
is not part of the Service Area Change, price cap carriers remain subject to their pre-existing ETC
obligations unless or until they relinquish their ETC designations.>®

JURISDICTION

Having discussed the RDOF process and examined federal and state ETC regulation, this
section of the OAG’s Comments discusses the Commission’s authority to impose obligations on
companies seeking ETC designation in Minnesota.

IV.  THE DESIGNATION AND OVERSIGHT OF FEDERAL UNIVERSAL SERVICE
ETCS IS ACCOMPLISHED BY THE FEDERAL-STATE PARTNERSHIP.

Practically speaking, it would be impossible for the FCC to oversee the designation and
federal Universal Service compliance of every ETC in every state. Accordingly, Congress has
delegated ETC designation to the states, and the FCC has empowered states to monitor ETC
compliance. An ETC-designating state may enact protections essential to advancing federal
Universal Service goals and safeguarding consumer interests, as long as those protections do not
conflict with the FCC’s federal Universal Service rules. This is the federal-state ETC partnership.

3 d.

4 1d.

5 1d.

6 Id.

ST1d.

38 Id., para. 137 (“[P]rice cap carriers must continue to maintain existing voice service until they receive discontinuance
authority under section 214(a) of the Act and section 63.71 of the [FCC’s] rules.”).



A. THE FEDERAL-STATE PARTNERSHIP EMPOWERS THE COMMISSION TO ADOPT
ETC OBLIGATIONS NECESSARY TO PRESERVE AND ADVANCE THE GOALS OF
FEDERAL UNIVERSAL SERVICE.

States play a critical role in the designation, recertification, and regulation of ETCs.*® The
FCC not only relies on,% but defers to,°' state commission expertise in the matter of ETC
regulation. As long as a state’s ETC obligations advance federal Universal Service goals and do
not conflict with the FCC’s ETC requirements, they constitute permissible regulation.®?

The FCC has explicitly recognized the state’s important role in advancing federal Universal
Service goals through state adoption of ETC requirements that best reflect the circumstances at the
local level:

We decline to mandate that state commissions adopt our
requirements for ETC designations. Section 214(e)(2) of the Act
gives states the primary responsibility to designate ETCs and
prescribes that all state designation decisions must be consistent
with the public interest, convenience, and necessity. We believe that
section 214(e)(2) demonstrates Congress’s intent that state
commissions evaluate local factual situations in ETC cases and
exercise discretion in reaching their conclusions regarding the
public interest, convenience and necessity, as long as such
determinations are consistent with federal or other state law. States
that exercise jurisdiction over ETCs should apply these
requirements in a manner that is consistent with section 214(e)(2) of
the Act. Furthermore, state commissions, as the entities most
familiar with the service area for which ETC designation is sought,
are particularly well-equipped to determine their own ETC
eligibility requirements. . . . Consistent with our adoption of
permissive federal guidelines for ETC designation, state
commissions will continue to maintain the flexibility to impose

% See generally In the Matter of Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Report and
Order, FCC 05-46 (2005) (discussing in detail the state’s role in ETC designation and regulation) (“2005 ETC Order”);
47 C.F.R. § 54.314(a) (requiring states to file an annual ETC certification with USAC).

60 See RDOF Auction Notice, para. 137 (“A high-cost ETC may also be subject to state-specific requirements imposed
by the state that designates it as an ETC.”); 2005 ETC Order, para. 25 (explaining that “[b]ecause most emergency
situations are local in nature,” states may identify their own geographically-specific ETC requirements that are
relevant for consideration).

81 See RDOF Order,n.26 (explaining that a state’s refusal to certify a company as an ETC made the company ineligible
for High Cost Program support); 2011 Transformation Order, paras. 15, 75, 82 (declining to preempt state carrier of
last resort and voice requirements); 2005 ETC Order, paras. 21 (deferring to states to determine what constitutes a
“reasonable request” under state law), 30 (““As with the other requirements adopted in this Report and Order, state
commissions that exercise jurisdiction over ETC designations may either follow the Commission’s framework or
impose other requirements consistent with federal law to ensure that supported services are offered in a manner that
protects consumers.”), 43 (acknowledging that the FCC and state public-interest analyses may diverge or reach
different outcomes based on the area served).

62 See 47 U.S.C. § 254(f) (“A State may adopt regulations not inconsistent with the Commission’s rules to preserve
and advance universal service.”).


https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=47-USC-80204913-1952898723&term_occur=999&term_src=title:47:chapter:5:subchapter:II:part:II:section:254
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=47-USC-1283237621-894281730&term_occur=999&term_src=

additional eligibility requirements in state ETC proceedings, if they
so choose.

States also play an important role in combating waste, fraud, and abuse in the federal
Universal Service Programs. The FCC knows that “[t]he billions of dollars that the Universal
Service Fund disburses each year to support vital communications services comes from American
consumers and businesses, and recipients must be held accountable for how they spend that
money.”® The FCC’s ETC reporting and certification requirements reflect a “floor rather than a
ceiling” for states and “‘state commissions may require the submission of additional information
that they believe is necessary to ensure that ETCs are using support consistent with the [federal
Universal Service] statute and [the] implementing regulations . . . .”%

States have the authority to deny, revoke, or rescind an ETC designation.®® “[I]f a state
commission believes that high-cost support is being used by an ETC in a manner that is
inconsistent with section 254 of the Act, the state commission may decline to file an annual
certification or may withdraw an ETC’s designation, which would ensure that [federal Universal
Service] funds are no longer distributed to the ETC.”®” Although a state has the power to revoke
a company’s ETC status, such a remedy should not be invoked except in the most egregious
circumstances and state commissions should first explore other alternatives to remedy concerns
about an ETC’s performance. %

B. THE COMMISSION’S AUTHORITY UNDER THE FEDERAL-STATE PARTNERSHIP
EXTENDS TO RDOF PHASE I ETCS.

Both the FCC and RDOF applicants recognize that the Commission’s authority extends to
RDOF Phase I ETCs.

The FCC explicitly adopted an ETC requirement for RDOF Phase I applicants.® It also
renewed its commitment to the federal—state partnership.’® Notably, the FCC upheld the “statutory
role that Congress created for state commissions,” despite its awareness that “some interested
parties may prefer not to become ETCs with all of the associated obligations.””!

932005 ETC Order, para. 61.

% 2011 Transformation Order, para. 568.

8 Id., paras. 31, 573-74 (explaining that the FCC’s certification and reporting framework does not “disturb the existing
role of states in designating ETCs and in monitoring that ETCs within their jurisdiction are using universal service
support for its intended purpose”).

% Jd., para. 1114 (seeking input on circumstances that have caused states to revoke ETC designations) & n.999 (citing
the FCC’s 2005 ETC Order and affirming that “state commissions possess the authority to rescind ETC designations
for failure of an ETC to comply with the requirements of section 214(e) of the Act or any other conditions imposed
by the state”) (emphasis added).

72005 ETC Order, para. 62. See also 2011 Transformation Order, para. 612 (“[I]f a state commission determines .
.. that an ETC did not meet its speed or build-out requirements for the prior year, a state commission should refuse to
certify that support is being used for the intended purposes.”).

8 2011 Transformation Order, para. 618.

% RDOF Order, para. 92.

70 See RDOF Auction Notice, para. 135 & n.305 (acknowledging that states have the primary responsibility for ETC
designation and directing applicants to paragraph 61 of the 2005 ETC Order).

"' RDOF Order, para. 92.

10



At least two companies in Minnesota have expressly acknowledged the state’s RDOF
Phase I ETC authority. In the federal RDOF proceeding, Frontier Communications argued that
““the ETC designation process is the states’ opportunity to vet auction bidders and their service
proposals.””’? And, Windstream Services, Inc. argued that the ETC requirement ‘“ensure[s] that
states . . . have authority to monitor a provider’s use of high-cost support and enforce the obligation
to provide supported service.”” 3

C. THE COMMISSION’S AUTHORITY UNDER THE FEDERAL-STATE PARTNERSHIP
EXTENDS TO INTERCONNECTED VOIP ETCS.

Interconnected VoIP providers are subject to the Commission’s ETC authority, even if
some applicants argue that the Commission may not impose conditions on them. As technology
has evolved, so has the federal-state ETC partnership:

We recognize that [the] USF [is] . . . [a] hybrid state-federal
system[], and it is critical to our reforms’ success that states remain
key partners even as these programs evolve and traditional roles
shift. Over the years, we have engaged in ongoing dialogue with
state commissions on a host of issues, including universal service.
We recognize the statutory role that Congress created for state
commissions with respect to eligible telecommunications carrier
designations, and we do not disturb that framework. We know that
states share our interest in extending voice and broadband service,
both fixed and mobile, where it is lacking to better meet the needs
of their consumers. . .. We will continue to rely upon states to help
us determine whether universal service support is being used for its
intended purposes, including by monitoring compliance with the
new public interest obligations described in this Order. We also
recognize that federal and state regulators must reconsider how
legacy regulatory obligations should evolve as service providers
accelerate their transition from the Public Switched Telephone
Network (PSTN) to an all IP world.”

While the states’ regulatory powers over interconnected VoIP providers have recently been
restricted,” these restrictions do not apply to the role that states were explicitly delegated in
designating and monitoring ETCs. The Charter Order narrowly held that fixed interconnected
VolP service is an information service at the state level and that state regulation of the service is
preempted.’® That holding is distinguishable from this proceeding, which involves the explicit
delegation of federal regulatory authority to a state enforcer.

2 Id., n.228 (citing and quoting Frontier Comments at 12—13).

3 Id., n.263 (citing and quoting Windstream Reply at 18).

74 2011 Transformation Order, para. 15.

5 See generally Charter Advanced Servs. v. Lange, 903 F.3d 715 (8th Cir. 2018) (“Charter Order”).

76 Id. at 717 (explaining that the Minnesota Department of Commerce filed a complaint alleging the violation of
various state laws when Charter sought to move its interconnected VoIP customers to separate company to avoid state
regulation).
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State oversight of interconnected VoIP ETCs in the federal Universal Service context is
not a matter of state regulation. Rather, it is authority delegated to the states by Congress and the
FCC to monitor the receipt and use of federal money.”” States impose ETC conditions to discharge
their FCC-mandated duty to advance federal Universal Service goals and protect the at-risk
consumers who receive federal Universal Service benefits.”® This is the state performing a
regulatory function on behalf of the federal government; this is not state regulation per se.

Moreover, there is no “federal policy of nonregulation” when it comes to interconnected
VolIP and federal Universal Service support.”” Even though the FCC has declined to classify
interconnected VoIP as either a telecommunications service or an information service,® it has
made clear that, as recipients of federal Universal Service support, interconnected VoIP providers
are governed by sections 214 and 254 of the Act regardless of their regulatory classification.®!

In addition, the FCC actively regulates interconnected VoIP providers in the federal
Universal Service space.®? In its 2011 Transformation Order, the FCC included interconnected
VoIP in its technology-neutral “voice telephony” definition.’> Additionally, the use of
interconnected VolIP by broadband providers to meet their federal Universal Service voice
telephony requirements was contemplated in both the CAF and RDOF orders.®* Through it all,

747 US.C. § 214(e)(2); 47 U.S.C. § 254(f). The Charter Order would not gain precedential value in the federal
Universal Service context even if the federal policy of nonregulation applied. As Supreme Court Justice Thomas
reasoned, “[i]t is doubtful whether a federal policy—Ilet alone a policy of nonregulation—is ‘Law’ for purposes of the
Supremacy Clause. Under our precedent, such a policy likely is not final agency action because it does not mark ‘the
consummation of the agency’s decisionmaking process’ or determine Charter’s ‘rights or obligations.” . . . Giving
pre-emptive effect to a federal agency policy of nonregulation thus expands the power of both the Executive and the
Judiciary. It authorizes the Executive to make ‘Law’ by declining to act, and it authorizes the courts to conduct ‘a
freewheeling judicial inquiry’ into the facts of federal nonregulation, rather than the constitutionally proper ‘inquiry
into whether the ordinary meanings of state and federal law conflict[.]’”) (internal citations omitted). Lipschultz v.
Charter Advanced Servs., 205 L. Ed. 2d 262, **7-8 (2019) (Thomas, J., dissenting) (petition for cert. denied).

78 See generally section IV, subsections A and B of these Comments.

" Charter Order at 718-19.

80 See id. at 718 & nn.2—4 (acknowledging that the FCC has not yet resolved the overarching classification issue of
interconnected VoIP); see also In the Matter of Universal Service Contribution Methodology et al., WC Docket No.
06-122 et al., Further Notice of Proposed Rulemaking, FCC 12-46, n.19 (2012) (“Although the [FCC] has not
addressed the regulatory classification of interconnected VoIP services under the Act, the [FCC] has concluded that
interconnected VoIP providers are ‘providers of interstate telecommunications’ for purposes of universal service.”).
81 2011 Transformation Order, para. 63 (“Our authority to promote universal service in this context does not depend
on whether interconnected VoIP services are telecommunications services or information services under the
Communications Act.”) & n.67 (“If interconnected VoIP services are telecommunications services, our authority
under section 254 to define universal service after ‘taking into account advances in telecommunications and
information technologies and services’ enables us to include interconnected VoIP services as a type of voice telephony
service entitled to federal universal service support. And, ... if interconnected VoIP services are information services,
we have authority to support the deployment of broadband networks used to provide such services.”).

82 See id., paras. 61-69 (discussing the interplay between federal Universal Service regulation and interconnected
VoIP).

8 See id., paras. 77-78 (including voice services provided over broadband networks in the definition of voice
telephony services).

8 See RDOF Order, para. 43 (“Section 254 of the [Act] gives the Commission the authority to support
telecommunications services, which the Commission has defined as ‘voice telephony service.” The Commission made
clear when it adopted the standalone voice requirement as a condition of receiving [CAF] support in 2011 that the
(Footnote Continued on Next Page)
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the FCC has upheld the authority of states to designate and regulate federal Universal Service
ETCs.®

The delegation of authority from Congress, as well as the FCC’s continued utilization of
the federal—state partnership, demonstrates that Commission-mandated ETC requirements are not
only permissible, they are compulsory. Any other outcome would compel the Commission to
grant ETC status while stripping it of any enforcement power or ability to redress federal Universal
Service violations. For the limited purpose of discharging its duty under the federal-state
partnership, the Commission may require RDOF Phase I interconnected VoIP providers to comply
with Commission-mandated ETC requirements.

ANALYSIS

The Commission’s desire to maximize broadband support for Minnesotans is laudable.
The State should move as quickly as possible to connect all its citizens and communities to fast,
reliable broadband. With this goal in mind, it is vital for the Commission to adopt strong ETC
obligations to ensure that rural Minnesotans experience the full benefits of RDOF Phase I support.

The final sections of the OAG’s Comments focus on existing and proposed ETC
obligations for RDOF Phase I applicants seeking an ETC designation in Minnesota. Sections V
and VI discuss the current FCC and Commission ETC requirements for High Cost Program ETCs
that are applicable to RDOF Phase I applicants. Section VII contains OAG-proposed obligations
for Minnesota RDOF Phase I ETCs based on its experiences in recent Commission ETC-related
dockets. Section VIII concludes with a summary of the obligations that the Commission should
require for RDOF Phase I applicants seeking an ETC designation in Minnesota.

V. AN ETC MUST COMPLY WITH CERTAIN FEDERAL UNIVERSAL SERVICE
OBLIGATIONS TO RECEIVE RDOF PHASE I SUPPORT.

The FCC has established mandatory obligations that an ETC must comply with to receive,
and continue receiving, federal Universal Service support. These obligations advance federal
Universal Service goals and safeguard consumer interests. Lack of knowledge of the FCC’s ETC
requirements does not excuse noncompliance; ETCs are expected to familiarize themselves with
the FCC rules and orders that apply to their federal Universal Service participation.®

definition of the supported service, voice telephony service, is technologically neutral, allowing ETCs to provision
voice service over many platforms. . .. The record does not show that these facts have changed, and voice telephony
is still the supported service. Therefore, we require all ETCs receiving Rural Digital Opportunity Fund support to
provide standalone voice service meeting the reasonable comparability requirements in the areas in which they receive
support.”); 2011 Transformation Order, para. 80 (“As a condition of receiving [CAF] support, we require ETCs to
offer voice telephony as a standalone service throughout their designated service area. . . . ETCs may use any
technology in the provision of voice telephony service.”).

8 See, e.g., RDOF Auction Notice, para. 135 (acknowledging that states have the primary responsibility for ETC
designation) & n.305 (directing RDOF Phase I applicants to the 2005 ETC Order).

8 See 47 C.F.R. § 0.406 (“Persons having business with the Commission should familiarize themselves with those
portions of its rules and regulations pertinent to such business.”); see also RDOF Auction Notice, para. 137 & n.313
(requiring applicants to familiarize themselves with applicable ETC requirements and conduct the due diligence
necessary to comply with ETC obligations).
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A. THE FCC HAS ESTABLISHED OVERARCHING OBLIGATIONS FOR ALL ETCs.

The FCC has established overarching obligations for all ETCs that receive federal
Universal Service support, regardless of the program in which they participate. An ETC must
fulfill the following obligations:

FCC General ETC Obligations®’
e Use federal Universal Service support only for the provision, maintenance, and upgrading of
the facilities and services for which the support is intended. *®
e Provide voice telephony services that include:
o Voice grade service;
o Access to 911; and
o Toll limitation services.*
Offer broadband services in the area where it receives High Cost support.®°
Demonstrate that its ETC designation is in the public interest.”!
Offer its broadband and voice services using its own facilities, or a combination of its own
facilities and the resale of another carrier’s services (including the services offered by
another ETC).%?
e Advertise the availability of the services and their corresponding charges using media of
general distribution.®?

B. THE RDOF ORDER ESTABLISHES RDOF-SPEcIFIC ETC REQUIREMENTS TO
ENSURE THE DEPLOYMENT OF HIGH-SPEED BROADBAND NETWORKS TO
UNSERVED RURAL AMERICANS.

In addition to its overarching ETC requirements, the FCC established RDOF Order-
specific obligations that ETCs must meet. These obligations ensure that RDOF Phase I support is
used for wholly unserved areas and does not “go toward overbuilding areas that already have
service.”** The obligations include meeting specific service milestones,®> which begin regardless
of when an ETC 1s authorized to receive support and occur on December 31 of each year
thereafter.”® Specifically, RDOF Phase I ETCs must meet the following obligations:

§7 This list is not exhaustive. It is incumbent on the RDOF Phase I support recipient to familiarize itself with the
applicable FCC rules and orders.

847 CF.R § 54.7(a).

8 Id. § 54.101(a), (b).

D 1d. § 54.101(c).

911d. § 201(c) (“Upon request and consistent with the public interest, convenience. and necessity. the state commission
may, in the case of an area served by a rural telephone company, and shall, in the case of all other areas, designate
more than one common carrier as an [ETC] for a service area . . . .”) (emphasis added).

2 1d. § 54.201(d)(1).

3 Id. § 54.201(d)(2).

% RDOF Order, para. 13.

% Id., paras. 45-55. Compliance with the service milestones is determined on a statewide basis. Thus, an ETC is
considered in compliance with a milestone if it offers service at the required performance levels to the required
percentage of locations across all its awarded areas in a given state. Id.. para. 54.

% Id.. para. 53. “For example, if [an ETC] is authorized to begin receiving support on October 10, 2021, it must
compl(l]ete its 40% milestone by December 31, 2024.” Id., n.146.
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RDOF-Specific Phase I ETC Obligations®’

e Commercially offer voice and broadband service to all eligible homes and small businesses
within their RDOF Phase I-awarded areas,’® including locations that are newly built after the
support award that reasonably request service.’®

e Offer the voice and broadband services at rates that are reasonably comparable to rates
offered in urban areas.'®

e Offer standalone voice service meeting the reasonable comparability requirements in the
areas in which the ETC receives RDOF support. 1!

o “[A] broadband provider may satisfy its voice obligation by offering voice service
through an affiliate or by offering a managed voice solution (including VoIP) through
a third-party vendor, but a provider cannot simply rely on the availability of over-
the-top voice options to satisfy this obligation.”'*

e Advertise the availability of their voice service throughout their service areas and advertise
the availability of broadband service within their service areas.!®

e Comply with applicable Lifeline rules (discussed in more detail below
Bid on all Category One telecommunications and Internet access FCC Forms 470 posted by
schools and libraries in census blocks where the ETC receives RDOF Phase I support.'®’
Bids must be at rates reasonably comparable to rates charged to schools and libraries in urban
areas for comparable offerings.'%

e Commercially offer RDOF voice and broadband service to 40% of the applicable number of
state locations by the end of the third full calendar year following funding authorization, and
20% each year thereafter.!%’

e Offer RDOF broadband service meeting the performance standards for the applicable
performance tier and latency level. %8

)_104

7 This list is not exhaustive. It is incumbent on the RDOF Phase I support recipient to familiarize itself with the
applicable FCC rules and orders. Also. the OAG does not discuss here RDOF Phase I ETC obligations in later funding
years. Instead, it will address those requirements in the applicable annual ETC recertification proceedings.

% RDOF Order, para. 6. An ETC meets the “commercially offering” requirement if it offers voice and/or broadband
service to a location or could provide it within ten business days upon request. /d., para. 54

9 Id., para. 52 (“[ETCs] are not obligated to offer service to . . . newly built locations that do not request service, or
to those with exclusive arrangements with other providers.”).

100 74., para. 42; see also 47 C.F.R. § 54.805(a).

101 RDOF Order, paras. 42-43. The FCC explicitly rejected arguments that “RDOF recipients should not be required
to offer standalone voice service, because, consumers increasingly are subscribing to voice as a component of their
broadband connections.” Id., para. 43. Instead, the FCC reasoned that “auction funding recipients, unlike funding
recipients of other [federal Universal Service Fund] mechanisms, ‘may be the only ETC offering voice in some areas
and not all consumers may want to subscribe to broadband service.” Id.

102 RDOF Auction Notice, para. 139 (emphasis added). Two RDOF Phase I applicants, Red River Communications
and Savage Communications referenced over-the-top voice in their ETC petitions. The OAG contacted both
companies on March 22, 2021. Both companies explained that although they will have an upstream voice provider,
they will provide voice services directly to their customers, will actively manage the customer relationship, and will
engage in protocol conversion at the customer premises. The OAG is satisfied that the companies are not “simply
relying on the availability of over-the-top voice options™ to satisfy the standalone voice requirement.

13 RDOF Order, para. 54.

104 1d., para. 44.

105 See 47 C.F.R. § 54.805(c).

16 1dl.

107 RDOF Order, paras. 45, 48.

108 See 47 C.F.R. § 54.805(b).
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File location and technology data in the HUBB by March 1 each year.!®

Annually certify after they have met their final service milestone, including a certification
that the network they operated the prior year meets the applicable performance
requirements. '1°

e Fulfill the reporting obligations set forth in sections 54.313, 54.314, and 54.316 of the FCC’s
rules.!!!

e Annually report the number of community anchor institutions to which they begin providing
broadband service for the first time, including the number, names, and addresses of those
anchor institutions.!!?

e Annually identify the total amount of RDOF funding used for capital expenditures in the
previous calendar year and certify the availability of funds for all project costs that will
exceed RDOF support for the next calendar year.!"

e Annually certify bidding in the federal Universal Service Schools and Libraries Program
(i.e., E-Rate).!*

e Meet the compliance measures, recordkeeping requirements, and audit requirements set forth
in section 54.320(a)—(c) of the FCC’s rules.!!’

e Beginning in year three, notify the FCC within ten days of a service milestone deadline if
the deadline will not be met. This includes describing why the deadline will not be met. !

ETCs that do not meet their annual service milestones will be subject to noncompliance
measures including, but not necessarily limited to, quarterly reporting and the withholding of
RDOF Phase I support.!!” ETCs that fail to meet the terms and conditions of federal Universal
Service High Cost Program support generally are subject to other sanctions including, but not
necessarily limited to, FCC enforcement procedures and penalties, potential revocation of ETC
status, and suspension or debarment from the federal Universal Service programs. '

C. THE FCC’s HiGH CosT RULES ESTABLISH PROGRAM-SPECIFIC ETC
REQUIREMENTS TO ENSURE THE DEPLOYMENT OF HIGH-SPEED BROADBAND
NETWORKS TO RURAL AMERICANS.

Pursuant to the FCC’s rules, each year High Cost Program ETCs must provide information
and a certification demonstrating:

109 RDOF Order, para. 56. The HUBB is the High Cost Universal Broadband portal. ETCs that receive modernized
High Cost Program funding must file deployment data in the HUBB to show where they are building out high-speed
Internet service using their federal Universal Service support. Although ETCs must file location data by March 1 each
year, they are encouraged to file their location data on a rolling basis. 7d.

10 74, para. 57.

111 Spe 47 C.E.R. § 54.806(a).

112 RDOF Order, paras. 44, 57.

1B 1d., para. 57.

14 1d.. n.162.

1547 CFR. § 54.806(b).

116 RDOF Order, para. 64 & nn.177, 281.

W7 1d., paras. 58—64.

U8 1d., para. 63.
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FCC High Cost Program ETC Obligations!!®

e Holding company, operating company, affiliate, and any doing-business-as or other branding
designations, as well as the related Study Area Codes.'?°

e They are able to function in emergency situations. !

Their voice services are no more than two standard deviations above the applicable national
average urban rate for voice service.!??

e Their pricing of a service that meets the FCC’s broadband public interest obligations is no
more than the applicable benchmark, or is no more than the non-promotional price charged
for a comparable fixed wireline service in urban areas in the states where the ETC receives
support.'??

e The ETC had discussions with Tribal governments (as applicable) that, at a minimum,
mncluded:

o A needs assessment and deployment planning with a focus on Tribal community
anchor mstitutions:

o Feasibility and sustainability planning;

o Marketing services in a culturally sensitive manner;

o Rights of way processes, land use permitting, facilities siting, environmental and
cultural preservation review processes; and

o Compliance with Tribal business and licensing requirements. '**

e The results of network performance tests pursuant to the methodology and in the format
determined by the FCC’s Wireline Competition and Wireless Telecommunications Bureaus,
and the Office of Engineering and Technology.'?’

D. THE FCC’s LIFELINE RULES AND ORDERS ESTABLISH PROGRAM-SPECIFICETC
REQUIREMENTS FOR HIGH CoST SUPPORT RECIPIENTS TO LOWER THE
MONTHLY COST OF PHONE AND INTERNET FOR LOW-INCOME CONSUMERS.

Pursuant to the FCC’s rules and orders, High Cost Program ETCs (i.e., RDOF ETCs) must
comply with the following Lifeline obligations:

FCC Lifeline Program Obligations for High Cost Program ETCs!?¢
e To offer Lifeline service to qualifying low-income consumers throughout their designated
service areas.'?’
o “If an Auction 904 support recipient has obtained an ETC designation that covers
more area than the eligible census blocks in its winning bids, that support recipient

119 This list is not exhaustive. It is incumbent on the RDOF Phase I support recipient to familiarize itself with the
applicable FCC rules and orders.

120 47 CF.R. § 54.313(a)(4).

121 74§ 54.313(a)(1).

122 77§ 54.313(a)(2).

123 74, § 54.313(a)(3).

24 1d. § 54.313(a)(5).

125 1d. § 54.313(a)(6).

126 This list is not exhaustive. It is incumbent on the RDOF Phase I support recipient to familiarize itself with the
applicable FCC rules and orders.

12747 CF.R. § 54.405(a).
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has the obligation to provide Lifeline services throughout its designated service area,
including in areas where it cannot use its Auction 904 support.” !

e To advertise the availability of Lifeline service in a manner reasonably designed to reach
those likely to qualify for the service.'?

e To indicate on all materials describing Lifeline service, using easily understood language,
that Lifeline 1s a government assistance program, Lifeline service is non-transferable, only
eligible consumers may enroll in the Lifeline Program, and Lifeline is limited to one discount
per household.!*°

o This includes all Lifeline print, audio, video, and web materials, including application
and certification forms. 3!

o The ETC must also disclose its name on all materials that describe the Lifeline
service. 132

e High Cost Program ETCs that receive Lifeline Program support must annually report:

o Holding company, operating company, affiliate, and any doing-business-as or other
branding designations, as well as the applicable Study Area Codes; and

o Information describing the terms and conditions of any voice telephony service plans
offered to Lifeline subscribers, including details on the number of minutes provided
as pag3of the plan, additional charges, if any, for toll calls, and rates for each such
plan.

o In addition, a High Cost Program ETC that receives Lifeline support must annually:

o Certify that it is in compliance with all federal Lifeline procedures;!**

o Certify that 1t has policies and procedures in place to ensure the eligibility of its
Lifeline subscribers; !

o Provide the results of its annual Lifeline recertification efforts to the FCC and
USAC; 1%

o Provide its annual Lifeline recertification results for subscribers residing on Tribal
lands to the applicable Tribal governments;*” and

o Certify that the ETC is in compliance with the Lifeline minimum service standards
set forth in the federal Universal Service regulations.'*®

An ETC’s annual FCC Form 481 will be considered non-compliant if: “The [provided
Lifeline] website link is inactive or [the] page cannot be found; [t]he ETC’s ‘Home Page’ is not
specific to the Lifeline Program; [t|he web page does not provide information on minutes or usage
parameters associated with Lifeline Program plans; [t]he web page discusses Lifeline Program
eligibility and sign-up, but not terms and conditions or available Lifeline Program service plan

128 RDOF Auction Notice, para. 137.
12947 C.F.R. § 54.405(b).
130 14, § 54.405(c).

131 Id.

13247 C.F.R. § 54.405(d).
33 1d. § 54.422(a).

B41d. § 54.416(a)(2).

B3 1d. § 54.416(a)(1).

136 1d. § 54.416(b).

137 Id.

3847 CFR. § 54.416(a)(3).
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price(s); or [it d]oes not provide information on charges incurred for toll calls and additional
: »139
services.

VI. TOFULFILL ITS DUTY UNDER THE FEDERAL-STATE PARTNERSHIP, THE
COMMISSION HAS ADOPTED OBLIGATIONS FOR HIGH COST PROGRAM
SUPPORT RECIPIENTS SEEKING AN ETC DESIGNATION IN MINNESOTA.

In furtherance of its duty to preserve and advance federal Universal Service, the
Commission has adopted obligations for High Cost Program support recipients that seek an ETC
designation in Minnesota. At a minimum, Minnesota petitions for ETC designation must
demonstrate that the applicant meets the basic services, facilities, and advertising requirements of
FCC Rule 54.201, and that the requested designation is in the public interest.!** The Commission
has also adopted obligations for High Cost Program CAF Phase II ETCs that it should apply to
High Cost Program RDOF Phase I ETCs. Specifically, the Commission should require RDOF
Phase I applicants to:

Commission Obligations for High Cost Program ETCs'4!

e Offer the basic services required by FCC Rule 54.101 and section 214(e)(1) of the Act.!*?

e Offer those services using its own facilities or a combination of its facilities and resale of
another carrier’s services, including the services offered by another eligible ETC.!*
However, pursuant to FCC’s RDOF requirements, a provider may not rely on the availability
of over-the-top voice options to satisfy this obligation.***

e Advertise the availability of those services and their charges using media of general
distribution. '+

e Demonstrate that the designation is in the public interes
Annually file its FCC Form 481 with the state.'*’

e Concurrent with its annual FCC Form 481 filing, file with the Commission an affidavit that
mcludes:

o The position of the affiant;
o A certification that the affiant understands and is familiar with the requirements of
the FCC concerning federal Universal Service funding;

t 146

139 USAC Website, Lifeline Additional Requirements — Annual Filings, https://www.usac.org/lifeline/additional-
requirements/report-data-annually-fec-form-481/ (last visited Mar. 18, 2021).

140 Minnesota Department of Commerce Website, Eligible Telecommunications Carriers (ETCs), available at
https://mn.gov/commerce/industries/telecon/etc/ (last visited Mar. 18, 2021). See also 47 C.F.R. § 54.201.

141 This list is not necessarily exhaustive. It is incumbent on the RDOF Phase I support recipient to familiarize itself
with the applicable Commission rules and orders.

142 See In the Matter of Assist Wireless’s Petition for ETC Designation in Minnesota, Docket No. P-6978/M-17-213,
ORDER GRANTING PETITION FOR ETC DESIGNATION WITH CONDITIONS, Attach. A at 2 (Nov. 15, 2017) (“Assist
Order”). See also 47 U.S.C. § 214(e)(1): 47 C.F.R. 54.101.

143 4ssist Order, Attach. A at 2; 47 C.F.R. 54.201(d)(1).

144 4ssist Order, Attach. A at 2; RDOF Auction Notice, para. 139.

5 4ssist Order, Attach. A. at 2; 47 C.F.R. 54.201(d)(2).

146 4ssist Order. Attach. A at 3; 47 C.F.R. 54.201(c).

47 2019 ETC Order at 3—4.
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o A certification that the ETC has used the High Cost Program support received only
for the provision, maintenance, and upgrading of facilities and services for which the
support was intended, and will appropriately use the support in the coming year;

o A certification that the ETC is compliant with applicable rules on service quality and
consumer protection; and

o A certification that there is sufficient backup power to ensure functionality without
an external power source, and the company can reroute traffic around damaged
facilities and can manage traffic spikes resulting from emergencies. '*®

e Work with the Commission’s and the Department of Commerce’s (“Department) Tribal
Liaisons and conduct the appropriate tribal outreach, if it will provide service on Tribal
lands.'*°

THE OAG PROPOSES ETC OBLIGATIONS DESIGNED TO ENSURE THAT
RDOF PHASE I ETC SUPPORT IS USED FOR ITS INTENDED PURPOSE AND
THE SUPPORTED SERVICES ARE OFFERED IN A WAY THAT PROTECTS
MINNESOTA CONSUMERS.

VIL

In previous Commission proceedings, the OAG proposed obligations to ensure that
Minnesota ETCs use the federal Universal Service support they receive for its intended purpose
and offer the supported services in a way that protects Minnesota consumers. Drawing from its
experiences in those proceedings, the OAG proposes obligations that the Commission should adopt
for RDOF Phase I applicants seeking ETC designation in Minnesota.!>® These obligations will
ensure that the RDOF Phase I ETCs use their support for its intended purpose and that the
supported services are offered in a way that protects Minnesota consumers.

Process — Require RDOF Phase I ETCs to
include a brief (i.e., no more than one
page) summary with their first annual
certification filing describing:

e how they determine whether they offer

IIth:n Proposed Obligation Basis for Obligation
1 Develop a Consumer Service Inquiry | Confusion about whether High Cost

Program-supported services are available
in a particular consumer’s geographic
area is an issue that has arisen in prior
Commission ETC-related proceedings.!*!

RDOF Phase I-supported services in a
particular consumer’s area; and

148 In the Matter of Annual Certification Related to Eligible Telecommunications Carriers’ (ETCs) Use of the Federal
Universal Service Support Required Pursuant to [47] C.F.R. [§] 54.313, Docket No. P-999/PR-18-8, ORDER
CERTIFYING ELIGIBLE TELECOMMUNICATIONS CARRIERS’ USE OF FEDERAL HIGH-COST SUBSIDY AND REQUIRING
COMMENT PERIOD at 3 (Oct. 24, 2018).

149 2019 ETC Order at 3.

150 The OAG may modify or supplement its proposed obligations once it has reviewed the Department’s comments in
this proceeding.

11 See, e.g.. In the Matter of the Annual Certification Related to ETC Use of Federal Universal Service Support,
Docket No. P-999/PR-20-8, Comments of the Office of the Attorney General at 12 (Mar. 30, 2020) (discussing a
Minnesota consumer’s difficulty obtaining accurate information about the availability of CAF-supported high-speed
broadband at his home).
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e how they convey that information to a
consumer that asks about the
availability of high-speed broadband
at his/her location.

Comply with Consumer Protection
Obligations _ that _Advance  Federal
Universal Service Goals and Protect
Minnesota Consumers — The Commission
should adopt the list of consumer
protection obligations developed by the
Department for ETCs that are not required
to obtain a Certificate of Authority to
operate in Minnesota. This will ensure
that they offer their RDOF Phase I-
supported services in a way that advances
federal Universal Service goals and
protects Minnesota consumers.

As previously discussed, the federal-state
partnership compels the Commission to
adopt those ETC obligations necessary to
advance federal Universal Service goals
and protect consumers. 152

Provide Annual Status Updates for RDOF
Years One and Two — To remain apprised
of an RDOF Phase I ETC’s broadband
network buildout, the Commission should
require Minnesota ETCs to include a brief
(e.g., no more than one page) broadband
buildout update with their annual
certification filing for the first two years
that they receive RDOF Phase I support.

The RDOF Order does not require an
RDOF Phase I ETC to provide a
broadband deployment update until three
years after the ETC first receives
support.153

Monitor _and _Participate _in _ Open

Commission ETC-Related Proceedings —
Because there 1s an open ETC proceeding

that could impact the obligations of RDOF
Phase I applicants that receive a
Minnesota ETC  designation, the
Commission should:

e Encourage them to participate in the
proceeding as appropriate; and

e Require them to monitor the
proceeding (and any future ETC

There 1s an open Commission proceeding
concerning the advertising, outreach, and
offering of federal Universal Service
Lifeline by High Cost ETCs that may
immpact the obligations of RDOF Phase I
applicants subsequent to their designation
as ETCs in Minnesota.'>*

152 See 47 U.S.C. § 254(f).

153 See RDOF Order, paras. 45, 99 (creating an optional 20% service milestone in year two and referencing the
mandatory 40% service milestone in year three).

154 See generally In the Matter of a Commission Inquiry into the Advertising, Outreach, and Offering of Lifeline by
High Cost ETCs, Docket No. P-999/CI-20-747.

21



proceedings, as applicable) for
additional ETC obligations.

VIII. SUMMARY OF RECOMMENDATIONS

In sum, to ensure the RDOF Phase I support received by Minnesota ETCs is used for its
mtended purpose and the supported services are offered in a way that protects Minnesota
consumers, the Commission should adopt the following obligations for RDOF Phase I ETCs:

Acknowledge and agree to comply with the FCC-mandated general ETC obligations
discussed in section V, subsection A of these Comments;
Acknowledge and agree to comply with the FCC-mandated RDOF Phase I-specific
ETC obligations discussed in section V, subsection B of these Comments;
Acknowledge and agree to comply with the FCC-mandated High Cost Program-
specific ETC obligations discussed in section V, subsection C of these Comments;
Acknowledge and agree to comply with the FCC-mandated Lifeline Program-specific
ETC obligations for High Cost Program ETCs discussed in section V, subsection D of
these Comments;
Acknowledge and agree to comply with the Commission obligations for High Cost
Program ETCs discussed in section VI of these Comments; and
Agree to comply with the following OAG-proposed ETC obligations:
o Develop a consumer service inquiry process;
o Comply with the consumer-protection obligations identified by the Department;
o Provide network buildout updates for the first two years of RDOF Phase I
support; and
o Monitor open Commission ETC-related proceedings for additional obligations
that may arise after the receipt of an RDOF Phase I ETC designation.

CONCLUSION

Assuming the Commission adopts the OAG’s proposed obligations, the OAG recommends
ETC designation for most of the companies that seek it from the Commission.!> The Commission
has a duty to ensure that the RDOF Phase I support received by Minnesota ETCs 1s used to provide
reliable, high-quality voice and broadband services throughout the State. An ETC must account
for how it operates pursuant to its ETC designation and how it spends its RDOF Phase I support.
A company that seeks an ETC designation in Minnesota must comply with the RDOF Phase IETC
obligations the Commission adopts to advance federal Universal Service and protect consumers.
Receipt of federal Universal Service support is a matter of privilege, not right, and the Commission

153 See supran. 2.
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should decline ETC designation for any company that does not wish to be bound by the
Commission’s ETC requirements.

Dated: March 26, 2021 Respectfully submitted,

KEITH ELLISON
Attorney General
State of Minnesota

/s/ Kristin Berkland

KRISTIN BERKLAND
Assistant Attorney General
Atty. Reg. No. 0394804

445 Minnesota Street, Suite 1400
St. Paul, Minnesota 55101-2131
(651) 757-1236 (Voice)

(651) 296-9663 (Fax)
kristin.berkland@ag.state.mn.us

ATTORNEYS FOR OFFICE OF THE

ATTORNEY GENERAL—RESIDENTIAL
UTILITIES DIVISION
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Attachment A

Individual Commission Dockets for

Companies Seeking RDOF Phase I ETC Designation in Minnesota

PUC Docket Petitioner Name
No.
1 | PR-21-26 Starlink Services, LLC d/b/a Space Exploration Technologies Corp.
(SpaceX)
2 | PR-21-31 AMG Technology Group, LLC d/b/a NextLink Internet
3 | PR-21-32 Aspire Networks 1, LLC/ Consortium of AEG and Heron Broadband I!
4 | PR-21-52 Arrowhead Electric Cooperative
5 | PR-21-53 Savage Communications
6 |PR-21-56 Paul Bunyan Rural Telephone Cooperative d/b/a Paul Bunyan
Communications
7 | PR-21-57 Wikstrom Telephone Company
8 | PR-21-62 Consolidated Telephone Company d/b/a CTC
9 | PR-21-67 Roseau Electric Cooperative, Inc.
10 | PR-21-73 Gardonville Cooperative Telephone Association
11 | PR-21-77 Farmers Mutual Telephone Company
12 | PR-21-81 Federated Telephone Cooperative
13 | PR-21-83 Halstad Telephone Company
14 | PR-21-84 Garden Valley Telephone Cooperative d/b/a Garden Valley Technologies
(Halstad Telephone Company)
15 | PR-21-92 Winnebago Cooperative Telecom Association
16 | PR-21-124 Midcontinent Communications
17 | PR-21-132 Red River Rural Telephone Association d/b/a Red River Communications
(Great Plains Consortium)
18 | PR-21-133 LTD Broadband LLC
19 | PR-21-158 CenturyLink Communications, LLC
20 | PR-21-161 Cable One VoIP LLC (Wisper-CABO 904 Consortium)
21 | PR-21-180 Interstate Telecommunications Cooperative, Inc. (Great Plains Consortium)
22 | No ETC Consolidated Communications, Inc.?
petition filed
with
Commission

! There is no need for the OAG to make an ETC recommendation for this company. It withdrew its petition for ETC
designation on March 1, 2021. See generally In the Matter of Petition of Aspire Networks 2, LLC for Designation as
an Eligible Telecommunications Carrier to Receive Rural Digital Opportunity Fund Support, Docket No. PR-21-32,
Letter (Mar. 1, 2021). The Commission’s Executive Secretary granted the withdrawal request on March 17, 2021.
Docket No. P7050/M-21-32, NOTICE AND ORDER APPROVING PETITION TO WITHDRAW FILING (Mar. 17, 2021).

2 The OAG does not recommend ETC designation for Consolidated Communications, Inc. To the OAG’s knowledge,
this company did not file an ETC petition with the Commission.

1




PUC Docket Petitioner Name
No.

23 [ No ETC Fond du Lac Communications, Inc.?
petition filed
with

Commission

24 [ No ETC Windstream Services, LLC*
petition filed
with

Commission

3 The OAG does not recommend ETC designation for Fond du Lac Communications, Inc. To the OAG’s knowledge,
this company did not file an ETC petition with the Commission.

4 The OAG does not recommend ETC designation for Windstream Services, LLC. To the OAG’s knowledge, this
company did not file an ETC petition with the Commission.

2



Attachment B

List of RDOF Phase I Winning Bidders for Minnesota
with Location and Support Amounts

Long-Form Applicant Name Total Total No. of | Total 10 Years of Winning Bidder
No. of Locations Support
Eligible
Census
Blocks
AMG Technology Investment Group, 384 1.408 $3.736.316.00
LLC d/b/a NextLink Internet
Arrowhead Electric Cooperative, Inc. 440 4.879 $18.462.273.10
Aspire Networks 2, LLC! 155 1,150 $6.709.428.00 | Consortium of AEG and Heron
Broadband I
Cable One VoIP LLC 6 19 $1.671.00 | Wisper-CABO 904 Consortium
CenturyLink Communications, LLC 516 3.265 $15.646,093.10
Consolidated Communications of 2 12 $11.126.00 | Consolidated Communications,
Minnesota Company2 Inc.
Consolidated Telephone Company d/b/a 121 979 $2.040,278.70 | Minnesota Connections ¢/o
CTC Consolidated Tel Company
Farmers Mutual Telephone Company 116 332 $759.822.00
Federated Telephone Cooperative 85 248 $537.399.00
Fond du Lac Communications Inc> 96 728 $1.046.123.00
Garden Valley Telephone Cooperative 186 492 $2,792.139.40 | Halstad Telephone Company
d/b/a Garden Valley Technologies
Gardonville Cooperative Telephone 10 24 $63.903.00
Association
Halstad Telephone Company 38 111 $325.917.00
Interstate Telecommunications 153 391 $51.748.60 | Great Plains Consortium
Cooperative, Inc
LTD Broadband LLC 18,110 102,005 | $311.877.936.40%
Midcontinent Communications 688 6,058 $4.453.803.70
Paul Bunyan Rural Telephone 779 5,088 $16.307.892.10
Cooperative d/b/a Paul Bunyan
Communications

! There is no need for the OAG to make an ETC recommendation for this company. It withdrew its petition for ETC
designation on March 1, 2021. See generally In the Matter of Petition of Aspire Networks 2, LLC for Designation as
an Eligible Telecommunications Carrier to Receive Rural Digital Opportunity Fund Support, Docket No. PR-21-32,
Letter (Mar. 1, 2021). The Commission’s Executive Secretary granted the withdrawal request on March 17, 2021.
Docket No. P7050/M-21-32, NOTICE AND ORDER APPROVING PETITION TO WITHDRAW FILING (Mar. 17, 2021).

2 The OAG does not recommend ETC designation for Consolidated Communications, Inc. To the OAG’s knowledge,
this company did not file an ETC petition with the Commission.

3 The OAG does not recommend ETC designation for Fond du Lac Communications, Inc. To the OAG’s knowledge,
this company did not file an ETC petition with the Commission.

4 LTD Broadband LLC incorrectly states in its Petition for Expansion that it was awarded $31,187.793.64 in RDOF
Phase I support. See In the Matter of the Petition of LTD Broadband LLC to Expand its Designation as an Eligible
Telecommunications Carrier, Docket No. PR-21-133, Attach. 2 at 3 (Feb. 17, 2021).
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Long-Form Applicant Name Total | Total No.of | Total 10 Years of Winning Bidder
No. of Locations Support
Eligible
Census
Blocks
Red River Rural Telephone 5 11 $29.952.00 | Great Plains Consortium
Association, Inc d/b/a Red River
Communications
Roseau Electric Cooperative, Inc. 76 266 $1.228.,494.00
Savage Communications 492 4.541 $6.090.479.10
Starlink Services, LLC 1.379 7,529 $8.424.807.60 | Space Exploration Technologies
Corp. (SpaceX)
Wikstrom Telephone Company 93 228 $983.637.00
Windstream Lakedale, Inc.’ 257 2.899 $6.548,964.10 | Windstream  Services  LLC,
Debtor-In-Possession
Winnebago Cooperative Telecom 57 178 $20.541.70
Association
Total | 24,244 142,841 $408.150,745.60

3> The OAG does not recommend ETC designation for Windstream Services, LLC. To the OAG’s knowledge, this
company did not file an ETC petition with the Commission.
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The Office of
Minnesota Attorney General Keith Ellison

helping people afford their lives and live with dignity and respect < www.ag.state.mn.us

March 26, 2021

Mr. Will Seuffert

Executive Secretary

Minnesota Public Utilities Commission
121 7™ Place East, Suite 350

St. Paul, MN 55101

Re:  In the Matter of a Notice to Rural Digital Opportunity Fund (RDOF) Grant
Winners
MPUC Docket No. P-999/CI-21-86 et al.
Dear Mr. Seuffert:

Enclosed and e-filed in the above-referenced matter please find Comments of the
Minnesota Office of the Attorney General—Residential Utilities Division.

By copy of this letter all parties have been served. A Certificate of Service is also
enclosed.

Sincerely,

/s/ Kristin Berkland

KRISTIN BERKLAND
Assistant Attorney General

(651) 757-1236 (Voice)
(651) 296-9663 (Fax)
kristin.berkland@ag.state.mn.us
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Office: (651) 296-3353 « Toll Free: (800) 657-3787 + Minnesota Relay: (800) 627-3529
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CERTIFICATE OF SERVICE

Re:  In the Matter of a Notice to Rural Digital Opportunity Fund (RDOF) Grant
Winners
MPUC Docket No. P-999/CI-21-86 et al.

I, JUDY SIGAL, hereby certify that on the 26th day of March, 2021, I e-filed with
eDockets Comments of the Minnesota Office of The Attorney General—Residential Utilities
Division and served a true and correct copy of the same upon all parties listed on the attached
service list by e-mail, electronic submission, and/or United States Mail with postage prepaid, and
deposited the same in a U.S. Post Office mail receptacle in the City of St. Paul, Minnesota.

Is/ Judy Sigal
JUDY SIGAL
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